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IN MEMORIAM 


JACOB FAWCETT 


At the session of the Supreme Court of the State of Ne- 
braska, October 1, 1928, there being present Honorable 
Charles A. Goss, Chief Justice, Honorable William B. Rose, 
Honorable James R. Dean, Honorable Edward E. Good, 
Honorable William H. Thompson, Honorable George A. 
Eberly, and Honorable Francis S. Howell, Associate Jus- 
tices, the following proceedings were had: 


May it Please the Court: 

Your committee appointed to prepare and submit a testi- 
monial to the life and character of Jacob Fawcett, formerly 
judge of this Court, respectfully presents the following: 

Judge Jacob Fawcett was born in Wisconsin, April 9, 
1847, and departed this life in Lincoln, Nebraska, April 
19, 1928. He was an important actor in many of the mo- 
mentous events that came to pass between those years. A 
catalogue of the more important ones nationally, and others 
to him personally, are: November 16, 1861, enlisted in 
Company 1, 16th Wisconsin Infantry, for combat service 
in the Civil War; March 13, 1862, departed with his regi- 
ment from Wisconsin; as a member of General Prentiss’ 
division on the 6th and 7th days of April, 1862, actively 
engaged in the battle of Shiloh, during which he was se- 
verely wounded; mustered out of service July 12, 1865. 
Married April 16, 1868, to Margaret J. Doxey. Five chil- 
dren born the fruits of that union, of whom four yet sur- 
vive. Admitted as a practicing attorney in Illinois ‘in 
1873. Appointed county judge of Jo Davies county in 
1885; elected to that office in 1886; resigned in 1887, and 
moved to Omaha, Nebraska, where he practiced his profes- 
sion with conspicuous success until elected as one of the 
judges of the district court in the Fourth judicial district 
of Nebraska in 1895; re-elected in 1899. Appointed su- 
preme court commissioner by this court October 1, 1907, 
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and served until December 1, 1908, then appointed one of 

the judges of this court by Governor Sheldon, and appoint- 

ment confirmed by Governor Shallenberger. Served as 

member of this court until January 4, 1917, whereupon he 

- re-entered the practice of law at Lincoln, Nebraska, form- 
ing a partnership with Robert S. Mockett under the name 
of Fawcett & Mockett, later Fawcett, Mockett & Finkle- 
stein, which continued until Judge Fawcett’s death. Mem- 
ber for many years of the Grand Army of the Republic, 
and the Masonic Lodge, and at all times a devout Christian 
gentleman. His domestic life was one of unsurpassed fe- 
licity. 

Judge Fawcett was ever forward looking, sunny tem- 
pered and optimistic. His remarkable strength and cour- 
age sustained him during his years of army service so that 
he participated in every battle in which his regiment en- 
gaged, save during short periods of time while he was re- 
cuperating from wounds. Returning to civil life, a youth 
in years, a matured man in judgment, intensely loyal to his 
country, its institutions, his comrades and his host of 
friends, always industrious, ambitious, and hopeful, he 
labored and studied until he was elevated to the exalted po- 
sition of a judge of this court. To the duties of that office 
he devoted most strenuously his every talent. The record 
of Judge Fawcett’s service in this court is indeed an index 
of his learning, wisdom and character; it reveals a well 
trained intellect, great powers of analysis, a marvelous. 
understanding of the spirit as well as of the letter of the 
law, and a fixed determination that justice should be done, 
all stated in terse, lucid terms, that all might know if they 
would read. 

Those friends who best knew Judge Fawcett do honor to 

‘his public record, but they most admire the stalwart friend, 
a type of rugged masculine beauty, clean in mind and 
action, devoid of malice, sympathetic, generous in service 
and substance, arising from every defeat, more lovable than 
before; the friend and comrade who ever saw a silver lin- 
ing, no matter how dark the clouds might seem to be. His 
philosophy is well expressed by the poet: 
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“O pusillanimous heart, be comforted 
And lke a cheerful traveler take the road, 
Singing beside the hedge. What if the bread 
Be bitter in thine inn, and thou unshod 
To meet the flints? At least it may be said 
‘Because the way is short, I thank thee, God’ ” 

After 67 years of strenuous service for country, home 
and humanity he sleeps with his fathers: the influence of 
his good deeds did not perish with his mortal life, but shall 
operate until time shall be no more. 

We recommend that this testimonial be ordered spread 
upon the journal of the court, and that a copy duly certified 
under its seals be sent to his surviving children. 

JESSE L. RooT 

R. S. MOcKETT 

GEORGE W. IRWIN 

DAN J. RILEY 

CHARLES LESLIE 
Committee 


Judge Jesse L. Root: 

May it Please the Court: By your permission may I not 
be permitted to briefly supplement the resolutions submit- 
ted for your consideration? 

I became acquainted with Judge Fawcett almost 25 years 
ago. For the greater part of that time our relations were 
not only friendly but most intimate. A history of Judge 
Fawcett’s life and achievements may well be separated into 
five divisions: First, his early childhood of less than 14 
years during which his physical, mental and moral devel- 
opment produced a sturdy, alert, honest, clean child bud- 
ding into youth; then as a youthful crusader in the defense 
of his country and its institutions; then years of toil, study 
and development wherein by sheer force of character and 
indomitable will he established a home for himself and 
family and became an important factor in the professional 
and civil life of his community; then the period of an ex- 
tended useful and successful term of public service: finally, 
that twilight zone which he but barely entered wherein he 
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sought surcease from years of strenuous toil in contact 
with the great outdoors. 

Our associations were under such conditions that men 
could not, if they would, conceal from each other their in- 
most thoughts. I gladly acknowledge his assistance on 
more than one occasion. I cheerfully testify to the nobility 
of his character, the honesty of his purpose, his unswerv- 
ing determination, and his unfailing generosity. I, indeed, 
have suffered a deep personal loss in Judge Fawcett’s pass- 
ing, but I am confident that he is happy in that land 
“Where the flowers are always blooming and the sun jis 
ever high.” 


Honorable R. S. Mockett: 

May it Please the Court: Further adding to the resolu- 
tion as to the life and character of Judge Fawcett, I wish to 
say: 

My birthplace was a short distance from the birthplace 
of Judge Fawcett in Wisconsin; however, I did not know 
him until he became a member of this court and did not 
know him intimately until he had reached the age of three 
score years and ten. During the next ten years our as- 
sociation was close. He was a busy and successful prac- 
tioner at the Lancaster county bar and my only regret is 
that his life was not spared another five or ten years so 
that he could have carried out his plans to travel, hunt, fish 
and mingle with his family and friends. However, it seems 
that man is not the shaper of his own destiny. 

If it may be permitted, I wish for a few moments to go 
into a field of partial speculation. There is no doubt in my 
mind that the name Fawcett came to England during the 
Norman conquest; that his ancestors were of Anglo-Saxon 

_ Norman; that they no doubt participated in the movement 
against King John out of which sprang the Magna Charta 
wherein there was a partial reversal of the old order to the 
new, the individual thereafter having something to say 
about the laws and government and it did not all originate 
with the king. There is no doubt but that his ancestors 
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down to Judge Fawcett assisted in maintaining that con- 
cession of liberty and assisted in enlarging upon it. 

Judge Fawcett as a boy fought in the American Rebellion 
to preserve individual freedom and the Constitution of his 
country. He put ina long life as a lawyer and judge carry- 
‘ing out the ideas and principles of freedom that first saw 
the light of day at Runnymede. 

Judge Fawcett was thorough in everything he undertook 
and firm in his beliefs and convictions. He did not waiver 
from one side to the other. He came from stock that only 
knew one road and that road was straight ahead. 


Honorable George W. Irwin: 

May it Please the Court: The report submitted by the 
committee is complete, but I should like at this time to add 
a few words in support of the resolutions of respect just 
offered to the memory of the late Judge Jacob Fawcett, 
- whose death we feel so keenly. 

The ‘other members of the committee appointed by Your 
Honors, and the majority of the members now sitting on 
this court, had the pleasure of knowing Judge Fawcett sev- 
eral years longer than I. However, in the time I knew him, 
I feel that I learned to know him well; so well, in fact, that 
I became an ardent admirer of his sterling traits of char- 
acter and of his profound abilities. 

Our associations were such that I considered him an 
esteemed friend of mine and had every assurance that he 
considered me as one of his. I have visited with him fre- 
quently in recent years and heard him relate many of his 
varied experiences. He has told me how as a boy of four- 
teen he enlisted in the service of his country and fought 
in many of the battles of the Civil War; various amusing 
incidents in the early days of the practice of his chosen 
profession, and of outstanding cases which he heard as a 
judge of the district and supreme courts of this state. 

I am perhaps more familiar with his service as a mem- 
ber of this court than with his activities prior to the time 
he was appointed, and afterwards elected, as one of its 
members. 
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Although his work in that capacity was finished a few 
years ago, the records of this court remain to attest that 
his work was well and conscientiously done. I have read 
numerous opinions written by him and they are all clear 
cut, conclusive and sound; they display such marked abil- 
ity, legal learning and deep research that they constitute a 
lasting memory to their author. He was not influenced 
in his opinions by bias, prejudice or favoritism, and it is 
apparent from a study of them that he considered for his 
sole guide the application of the law as he found it and the 
administration of justice; that he had as his great aim of 
life to maintain in public estimation the high position he 
had been called upon by his fellow citizens to occupy. I 
know that he enjoyed his years of service on the bench 
and recalled them with the knowledge that he had served 
to the best of his ability and to the satisfaction of his con- 
stituents and of himself. 

Upon his retirement from the bench he reentered the 
practice of law. Endowed by nature, as he was, with a 
strong physical personality, a clear, analytical and vigorous 
mind, and regardless of his advanced years, he again be- 
came a leader of the bar. He was a strong and able law- 
yer, and while fighting vigorously for the rights of his 
clients he always retained the respect and admiration of 
opposing counsel. He had the highest regard for the ethics 
of the profession and his every move was directed in an 
effort to see that they were maintained on a high level. 
His practice again became extensive—he once told me that 
he had tried cases in seventy-eight of the counties of this 
state—and he enjoyed an exceptionally large acquaintance 
and friendship among the lawyers of this and other states. 

He had been successful in the accumulation of a reason- 
able share of world’s goods, sufficient to enable him to 
spend his remaining years in leisure. During his many 
years of activity there had however been established with- 
in him such a desire for work that he found it impossible 
in his closing years to completely retire and enjoy what. 
would have been a well earned rest. The calls upon him 
for consultation and advice were numerous, and he con- 
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tinued in his work until a relatively short time prior to his 
death. 

Although Judge Fawcett was permitted to live full 
measure of a useful life, which was for the most part filled 
with happiness, yet sorrow often entered his heart. From 
what he has told me I know that his greatest sorrow was 
the loss of his beloved wife whom he always affectionately. . 
referred to as “Mother.” In late years he fully realized 
that his days upon this earth were numbered ; that the time 
* alloted him here was fast coming to a close, and that the 
Grim Reaper, before whom we all must bow, would. soon. 
overtake him. Yet I know that he was happy in the be- 
lief that in that Land beyond the grave he would again join 
the one who had been his companion and helpmeet for so 
many years, and that he passed with that happy thought 
before him. Those of us who knew him best will be his 
most sincere mourners. 


Honorable Dan J. Riley: 

May it Please the Court: I feel that I would be untrue 
to a quarter of a century of as delightful an association and 
as splendid a friendship as has been given man to know, 
were I to let this occasion pass without paying the tribute 
of my words, feeble though they be, to the memory of. 
Jacob Fawcett. Yet I must needs speak with hesitation. 
For what words of mine can add one cubit to his stature 
or increase in the minds of those present by one jot or one 
tittle that reputation so justly his. 

When, from’ dust was fashioned and with the spirit 
of life endowed that form which was to be known-as Jacob 
Fawcett, nature and nature’s God dealt with lavish hand. 
For to comliness of feature, symmetry of form and strength 
of body were added indominance of will, vigor pf mind and. 
loftiness of soul. 

Born amid rough surroundings, at a tender age deprived 
by death of a mother’s care, his early youth spent in rough 
mining villages, what were more natural than that Jacob 
Fawcett should not rise above the lower strata? But of 
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no ordinary fibre was this youth made. The difficulties of 
environment and apparent lack of opportunity, things 
which were to others unsurmountable, were to him but 
the stepping stones upon which he rose. The years which 
youths are accustomed to give to ordinary schooling he 
gave to war. The one big deceit in the life of Jacob Faw- 
cett came when the fourteen year old youth slipped by. the 
recruiting officer to enter the army, as has been aptly said, 
as a crusader for his country. Something of the'sturdy 
hardiness and innate sense of freedom of forefathers fight- ’ 
ing at Runnymede we see in the boy of fourteen standing 
unflinching on the all but broken line at Shiloh and in the 
war-torn youth lying in agony on.the dock after Shiloh’s 
awful shambles awaiting the coming of the relief boat. 
And the next day was to mark the fifteenth anniversary 
of his birth. Twice was he invalided home, each time at 
his own instance to revert to his field of duty. With the 
close of the conflict he returned from the scenes of war 
to life in mining villages. Later he was to become a black~ 
smith. But not for such as this was young Fawcett born. 
The youth was destined to create and not to be the victim 
of his environment. Working at the forge he was not 
chained to it; he yet found time to fit himself for the call- 
ing of law and was admitted to the bar. And so com- 
menced his legal career. First, he became practicing law- 
yer, shortly after probate judge, both of these in Illinois. 
He resumed private practice in Nebraska, to be elevated 
to the district bench, again to resume private practice, 
to be named as a commissioner and subsequently to become 
a judge of this court and later its chief justice, once again 
to reenter private practice. 

Skilful pleader at the bar, wise counsellor, able advo- - 
cate, probate judge, district judge, for a decade member 
of this court, he touched practically every line of endeavor 
it is given the lawyer to know and no phase touched which 
he did not adorn. ; 

His memory was marvelous. Upon needed occasion he 
could talk for hour after hour upon legal questions, citing 
case after case, telling without consultation of memoranda 
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titles of cases, quoting not only the volume and page where 
they appeared in the original report, but giving also where 
they might be found in collections of selected cases or in 
reporter systems, often telling the page where commented 
upon by textwriters. I have often seen his attention di- 
rected to a decision. Weeks after, having use for the case 
cited, he would recall the case, the volume of the report 
where found, making use of the index only to determine 
the page. I doubt if there was an insurance case in the 
first seventy-five volumes of the Nebraska Reports to which 
he could not cite you by book and page. : 

He loved life and the good things of life. He was a gen- 
ial companion, a splendid conversationalist, most excellent 
company. He knew not what it was to be uneasy in any 
man’s presence nor need any man feel uncomfortable in 
his. 

He loved Nature and God’s great out-of-doors and was 
an ardent devotee of those sports which drew him close 
to nature. 

Withal he was an indefatigable worker; he tolerated no 
distraction as he labored. He worked without ostentation, 
without fuss or flurry. Work was not allowed to accumu- 
late. Though perhaps he may never have heard the phrase, 
he was a believer in the gospel of the clean desk. There 
was no putting off until the morrow what he could do to- 
day. As a practitioner when a case came into his office 
he was immediately hard at it and he mastered its every 
detail. There was no waiting for the exigencies of trial 
to disclose something favorable. He left nothing to chance. 
He prepared his cases. On the bench there. was no hold- 
ing up -of opinions for additional time to work or to 
ruminate. There was with him no keeping indefinitely 
under advisement. He did not malinger over cases. He 
seized the day. He faced his cases, he mastered them, he 
decided them. 

The opinions of Judge Fawcett as they appear in the 
published reports of this court are an index at once of the 
processes of his mind and of his character. As his mind 
‘was direct, so are his opinions direct. There is no fumb- 
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t 
ling about either for facts or for law. Facts as shown in 


the record of the case were his and the application of the 
law direct. With a clarity of logic he applied the law to 
the facts and when all was said and done there could be 
no doubt in the mind of one. who reads as to just what 
precisely the decision was and the reasons leading thereto. 
His opinions are stripped of verbiage; they carry no dead 
weight, they are not cluttered with extraneous matter. 
They are clear, cogent, straightforward, unequivocal. He 
was well grounded in the broad principles of the law. 
While no one knew better than he law’s refinements and 
technicalities, somehow it rarely seemed necessary for him 
to make use of them. He knew the letter which killeth, 
yet seemed ever to make manifest the spirit which giveth 
life. There was no striving to attain what is known as 
“Substantial justice;” yet in the reading of practically all 
his opinions there comes to one a feeling that right has 
been vindicated. Something there is about his opinions 
which reflects the man, honest, square and upright, a keen 
sense of justice running through all, pervading all, dom- 
inating all. 

His work in this court is his most enduring monument. 

Boy warrior, loyal citizen, earnest advocate, able and 
conscientious judge, it is but fitting that this court should 
pause from its labors to pay tribute to his memory. It 
is but fitting that record be here made of his life, his ser- 
vice and his virtues. I deem it a duty, an honor, an ex- 
alted privilege, a labor of love to join in the presentation 
of these resolutions. May it please the court, I unite in 
the motion for their adoption. 


Judge Charles B. Letton: 

May it Please the Court: I deem it my duty, both as a 
friend of Judge Fawcett of many years standing and as 
the sole survivor of the three judges who constituted this 
court at the time Judge Fawcett was appointed supreme 
court commissioner, to add my tribute of affection and 
esteem to the words so well spoken by the gentlemen who 
have preceded me. 
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I first became acquainted with Judge Fawcett nearly 
forty years ago at a time when he was a practicing lawyer 
at the Douglas county bar. In the winter of 1895, at the 
fall term of the district court for Jefferson county, three 
of the lawyers attending the session had just been elected 
to the office of judge of the district court in their respective 
districts. One was Judge Fawcett, another was former 
Judge Benjamin S. Baker, of Omaha, and I was the third. 
Each entered upon the discharge of his judicial duties in 
January, 1896. After serving as judge of the district 
court in Douglas county acceptably and well, and on ac- 
count of his high character and standing as a lawyer and 
his experience and ability as a judge, the supreme court 
appointed Judge Fawcett as a commissioner of the court. 
He served with distinction as a commissioner and when the 
court was by an amendment ito the Constitution increased 
from three to seven judges, Judge Fawcett, then commis- 
sioner, was appointed as one of the four judges added to 
the court. 

On this court he served with diligence and discrimina- 
tion. He possessed one of the chief virtues of a good judge 
in that he had an open mind. As sometimes happened, 
though but seldom, he might come to the consultation room 
with a prepared opinion, but if after conference, discus- 
sion, due deliberation and study he became convinced that 
he had been mistaken in some respects and that the opinion 
should be modified or changed, if the proposed change ac- 
corded with his judgment, he was always ready and will- 
ing to comply with the wishes of the majority and join in 
a unanimous opinion. In the consultation room he was al- 
ways affable and courteous. His long practice as a lawyer 
and his experience as a trial judge, as well as his habits 
of study, made him a valuable member of this court. His 
opinions aS commissioner and judge are scattered through 
twenty-two consecutive volumes of the reports of this 
court, and are clear, logical and persuasive. 

Judge Fawcett had always a kindly feeling for, and 
loved to associate with, the veterans of the Civil War, his 
old comrades of the Grand Army of the Republic, a number 
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of whom are in this room today. So highly were his abil- 
ities regarded by the state of Wisconsin that he was ap- 
pointed to deliver the dedicatory address at the unveiling 
of the monument erected by that state on the battlefield of 
Shiloh in memory of the soldiers of Wisconsin who fell at 
that battle. He there delivered an eloquent tribute to their 
memories. 

I fully concur in all that has been said in the resolutions 
which have been presented by the committee and also in 
the glowing tributes to my lamented friend which have 
been uttered by those who have preceded me. 


Chief Justice Charles A. Goss: 

It was my good fortune to become acquainted with Jacob 
Fawcett about a year before he moved to Omaha from 
Galena. From the time he became a citizen of Nebraska, 
in 1887, until his death a few months ago, our friendship 
persisted. I practiced with him at the Omaha bar and be- 
fore him as a judge of the district court. I had the exper- 
ience of presenting cases before him as a commissioner of 
this court and later as a member of the supreme court for 
seven or eight years. Asa friend and neighbor, I received 
much profit from frequent visits with him during the 
months of his last illness. 

As you have gathered from the memorial to him, his 
whole life was an exemplification of tremendous physical 
and intellectual energy, and of devotion to his family, his 
country and his Maker. His perceptions were quick. He 
was alert, shrewd and farseeing. He was a painstaking 
investigator of facts and of law. He formed convictions, 
based on knowledge, and expressed them in words whose 
meaning was clear. He was an honest lawyer, a just judge 
and a good citizen. He wasa Christian gentleman. He has 
left to his fine family of children a name and reputation to. 
be chosen above great riches. : 

The memorial and the testimonials to him here today 
will be spread upon the records of this court and will be 
printed in the current volume of the Nebraska Reports. 


IN MEMORIAM 


GEORGE A. DAY 


At the session of the Supreme Court of the State of Ne- 
braska, March 5, 1928, there being present Honorable 
Charles A. Goss, Chief Justice, Honorable William B. Rose, 
Honorable James R. Dean, Honorable Edward E. Good, 
Honorable William H. Thompson, Honorable George A. 
Eberly, and Honorable Francis §: Howell, Associate Jus- 
tices, the following proceedings were had: 


To the Honorable, the Supreme Court of the State of Ne- 
braska: 

Your Committee, appointed to submit suitable and ap- 
propriate resolutions on the death of the late Justice 
George A. Day, respectfully submit the following: 

George Armstrong Day, for many years a member of the 
judicial department of the government of the state of Ne- 
braska, departed this life at his home in Lincoln on De- 
- cember 20, 1927. With the closing of his book of life, this 
.couft lost a valuable and much beloved member; the legal 
profession of our state lost one who had brought honor 
to it; and the state of Nebraska lost a citizen who for more 
than forty years, in both public and private life, had 
brought credit to the state in which he lived. 

George Armstrong Day was born in Afton, Iowa, on 
November 10, 1859, his parents soon thereafter. moving to 
Page county, Iowa. He was educated in the country 
schools of Page county, Iowa, graduated from Tabor Col- 
lege in 1882, and from the law department of the state 
university of the state of Iowa in 1884. Immediately after 
being admitted to the bar, he came to the city of Omaha, 
and became a member of the firm of Gregory, Day & Day, 
a firm that took rank with the best at the Omaha bar, 
and it was as a member of this firm that he did his most 
active work in private practice. 

In January, 1895, he became deputy attorney general of 
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the state of Nebraska, serving under the Honorable A. S. 
Churchill, then attorney general. For two years he filled 
that position with credit to himself and to the state of 
Nebraska. Soon after the expiration of his term in that 
office, he was appointed a supreme court commissioner, 
which position he later resigned to accept an appointment 
as judge of the district court of Douglas county. He served 
continuously as a judge of that court until his appointment 
to fill a vacancy on this bench, which appointment’ was on 
January 10, 1920. He did not, however, qualify and take 
his position on this bench until February 9, 1920. At the 
time of his appointment he was serving with two other 
district judges of this state, one the Honorable William V. 
Allen, now deceased, and the other, Honorable E. E. Good, 
a member of this court, the three of them being engaged 
under an appointment from this court in rendering a most 
arduous but valuable service to the city of Omaha involv- 
ing the appraised value of one of Omaha’s public utilities. 


Upon assuming his duties on this bench, the first case 
that he was called upon to consider was the case of State 
of Nebraska v. Cole and Grammer, homicide cases that*had 
received much publicity in our state and had engaged the 
attention of this court and of the trial court on a number 
of occasions with varying results. The first opinion writ- 
ten by Judge Day after becoming a member of this court 
was that of State, ex rel. Ayres, v. Amsberry, Secretary of 
State, reported in 104 Neb. 279. That case involved the 
validity and construction of the initiative and referendum 
law recently theretofore adopted by our legislature. An 
opinion of this court had been filed in that case, but, evi- 
dently not satisfied with the conclusion reached, this court 
had ordered a reargument on certain branches of the case 
involving the jurisdiction of the court. This rehearing was 
ordered on the court’s own motion. Judge Day wrote the 
opinion on rehearing, which was concurred in by a major- 
ity of the court reaching a different conclusion than that 
which had been arrived at in the former opinion. A vig- 
orous and well-reasoned dissenting opinion was filed, but 
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the conclusions announced in the opinion of Judge Day 
have remained the law on that subject down to the present 
time. 


Those who have kept in touch with the decisions of this 
court during the period that Judge Day served upon this - 
bench have not failed to notice his independence of thought, 
his tenacity of conviction, and the fearlessness with which 
he voiced his conclusions, as many times expressed in dis- 
senting opinions. The many opinions written by him, as 
disclosed by the reported decisions, are characterized’ by 
their brevity, their clearness of expression and evidence of 
careful investigation of the record, that every question 
vital to the case should be met, analyzed and determined. 


We would not proclaim Judge Day as having been the 
greatest jurist that ever sat upon this bench. We would 
not say that he was the most profound lawyer that has ever 
sat upon this bench. He would not have us use any such 
language; but we think all who knew him and all those 
who are familiar with his work upon this bench, as well as 
upon the district bench where he served so many years, 
will agree with us when we say that no man ever served 
upon the district or the supreme bench of the state of Ne- 
braska and performed the duties that fell to him more 
faithfully, more conscientiously, or with a higher sense of 
judicial integrity than did George A. Day. He was ex- 
ceedingly studious, patient to a high degree, at all times 
sensitive and apprehensive lest there might be some right 
on the part of the defeated litigant that had escaped his 
attention when rendering a decision. Lawyers who have 
presented their cases to this court, the final opinion in 
which was written by Judge Day, may have felt that an 
erroneous conclusion was reached, but we think we speak 
the truth when we say no lawyer ever went out of Judge 
Day’s courtroom, even though defeated, where he felt he 
ouglit to prevail, feeling that he had not received the hon- 
est, conscientious judgment of a judge who desired to 
weigh with impartiality and decide as his best judgment 
told him was right. 
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Judge Day possessed, and his every day life was gov- 
erned by, the highest standard of morals, the highest con- 
ception of the ethics that should be observed by members 
of the legal profession, and his standard of official integ- 
_ rity, whether judicial or otherwise, was the highest. He 
was modest and retiring, and when associated with others, 
either in private or public life, was disposed to plan and 
labor in the background, leaving to his associates the lime- 
light and the public approbation that came from the com- 
mon effort. The consciousness of a work well done and a 
duty honestly performed were for him sufficient reward. 


George A. Day was essentially a religious man. His re- 
ligion was of the kind that became a part and parcel of his 
quiet, unassuming, every-day life. His charities were num- 
erous and well applied. He never paraded his -charities, 
and the beneficiaries of his kindly disposition and his de- 
sire to help those who were unfortunate were known in full 
only to himself. 


Judge Day was survived only by his life partner, a frail, 
sweet-dispositioned, kindly-hearted, beloved wife. To this 
woman, for many years in ill health and an object of con- 
stant care and attention, Judge Day devoted the best part 
of his life. His love and affection and constant care. be- 
stowed upon her were known only to those who for years 
mingled with them in their every-day life. With the pass- 
ing of Judge Day and the deprivation of that care, atten- 
tion and deep devotion, Mrs. Day lost that without which 
she could not survive, and she followed him on that un- 
known journey and departed this life on the 15th day of 
February, 1928. 


Your committee feel that the life of George Armstrong 
Day, both as a member of the judiciary of the state of 
Nebraska and as a private citizen, were such that a per- 
manent record of his qualities as a man and citizen, as a 
lawyer, and as judge upon the bench of the state of Ne- 
braska, should be preserved as a part of the records of the 
history of this state. As a mark of our affection for him 
and our appreciation of the work he did as a member of 
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the judicial branch of our state government, we move that 
this memorial be filed with and made a part of the perma- 
nent records of this court. 

EDWARD P. SMITH 

WILLIAM A. REDICK 

FRED A. WRIGHT 

MAx V. BEGHTOL 

P. W. SCOTT 

Committee 


Honorable Edward P. Smith: 

May it Please the Court: I cannot refrain from adding 
a brief, personal tribute to the life and character of George 
A. Day as I knew him. 

For nearly forty years, he was my personal friend. For 
many, many years, he was one of my closest neighbors, 
and at all times he was one whom I delighted to welcome 
within the precincts of my own home. 

Judge Day was born and raised within the environments 
of the judiciary. His father, James G. Day, was a pioneer 
lawyer of southwestern Iowa, coming to the state of Iowa 
from Ohio in the early fifties. This son, George A. Day, 
was born in 1859. Soon thereafter, and while this son was 
still an infant, his father responded to the call of Abraham 
Lincoln and enlisted in the military service to defend the 
flag of that country whose Constitution as a lawyer he had 
sworn to support. His father soon rose to the rank of 
captain, was severely wounded in the battle of Shiloh, later 
was mustered out because of those wounds, and returned 
to his home at Sidney, Iowa, there to take up anew the 
duties of civil life. Shortly thereafter, his father was 
elected judge of the district court of that judicial district, 
where he served until he was elected to the supreme bench 
of the state-of Iowa, where he served with distinction for 
fourteen years. So, it will be seen that George A. Day was 
born and raised in the environment of lawyers and judges 
and courts.. 

After graduating from the law department of the state 
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university of Iowa City, he became a member of the bar in 
Omaha in 1884. At that time, the bar of Douglas county 
numbered among its outstanding men such distinguished 
lawyers as James M. Woolworth, Andrew J. Poppleton, 
John I. Redick, James W. Savage, General John C. Cowin, 
and John M. Thurston, giants of the Nebraska bar, peers 
of the legal profession in any state, and such distinguished 
judges as Judge Lake, Judge Wakeley, Judge Doane, and 
Judge Groff. It was with these outstanding members of 
the legal profession that, as a young man, George A. Day 
had to assert the cause of his client. I can pay him no 
greater tribute as a trial lawyer than to say that he won 
the confidence, respect and esteem of those great lawyers 
because of his ability and the clearness of his thought. 

But it was while on the district bench of Douglas county 
that Judge Day rendered his greatest service and made for 
himself an abiding place in the esteem and the confidence 
of the people of that judicial district both among lawyers 
and laymen. He possessed to a high degree the qualities 
which: we all admire in a trial judge—kindly dispositioned, 
patient, honest, impartial, extremely anxious to get the 
point of view of each of the contending parties, especially 
indulgent with younger members of the bar, dignified but 
not austere, fearless to do the right as his honest judgment 
in its final analysis told him was the right. 

I think I speak the truth when J say Judge Day while 
on the district bench shrunk from service on the criminal 
bench. He abhorred crime, but his heart went out with 
sympathy, especially for the young men charged with 
crime. I have heard him say the hardest and most painful | 
duty he was called upon to perform while on the district 
bench was the imposing of sentence on young men to penal 
servitude. He realized fully that society had to be pro- 
tected and criminals punished, but he always felt that pos- 
sibly there were mitigating or extenuating circumstances 
not disclosed by the record that, ought to be taken into ac- 
count. Was human society wholly blameless? Had en- 
vironment, associates, early training: or lack of training, 
causes over which the defendant did not have entire con- 
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trol, contributed to the downfall of the defendant? All 
these and other inquiries forced themselves upon the mind 
of Judge Day and caused him to show mercy in some cases 
where others thought greater severity would have been ap- 
propriate. But Judge Day, in dealing with youthful crimi- 
nals, breathed the spirit of the prayer—‘“‘That mercy I to 
others show, that mercy show to me.” 

As stated by the resolutions, Judge Day was a deeply re- 
ligious man. As still water proverbially runs deep, so his 
religion was in no Sense a lip service. It was a part of his 
every-day, seven days in the week, life. For many years, 
it was his custom to stand at the door of his favorite church 
in Omaha, there to extend a kindly greeting to the regular 
attendant and a hand of genuine welcome to the stranger 
who came to its doors. 

It was my privilege and my pleasure to live as a close 
neighbor to him for many years. Our families were close, 
intimate, personal friends. Having no children of his own, 
he lavished his affection for children upon those in the im- 
mediate neighborhood,. and I think J can truthfully say 
his love for my own children was almost as great as my 
own. Our families spent hours together in his home or in 
my own. He loved his neighbors and they loved him. It , 
was when the cares of the day were forgotten, when the 
constant grind of the daily toil was over and he met with 
his neighbors and friends, both young and old, then it was 
that the splendor of his character, the kindly but jovial dis- 
position, the deep interest he had in the health, the happi- 
ness and the welfare of his fellowmen was so clearly man- 
ifested. 


IT cannot refrain from saying a word of Judge Day’s 
care and devotion to his invalid wife. For twenty years, 
Mrs. Day was in ill healt. She needed his constant care 
and attention to a marked degree. He lavished upon her 
that degree of care, constant attention and deep devotion 
seldom witnessed and fylly known only to those who knew 
of the every-day life of Judge Day and his wife. It was 
a kind and merciful Providence that caused her to soon 
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follow him into that land from which no human traveler 
has yet returned. Such was the Judge Day as I knew him. 
But he is gone — gone. : 

Is that all there is to be of Judge Day? The human soul 
cries out in protest against the suggestion. I have no clear 
understanding, much less such an understanding that I 
could impart to others of that which we call life. I have 
no well-defined views, much less such views as I can impart 
to others of that incident which for the want of a better 
word we call death. And so I have no adequate con- 
ception of that great uncharted sea out upon which the soul 
of Judge Day has taken its flight. But, I have faith to 
believe there are beacon lights along the course and a safe 
harbor at the end of the journey for those who have led 
the life and performed great services to humanity as has 
Judge Day. 


Judge William A. Redick: 

May it Please your Honors: It is with deep regret I find 
myself now having an opportunity, the first in twenty 
years, to address this Honorable Court, on account of the 
occasion which gave rise to the opportunity. I feel, how- 
ever, that I should say some of those things which are in 
my heart about our friend who has left us. 

I am in hearty sympathy and agree with everything that 
has been said, both in the resolutions and in the remarks 
of the chairman. There are some matters, however, which 
have not been referred to by him and which I consider 
much too important, upon an occaffon of this kind, to over- 
look. And the first to which I desire to call attention is the 
unfailing sense of humor of our friend who has departed. 
He never was happier than when he could call attention 
in a humorous and friendly way to the idiosyncrasies, if I 
may so call them, of some of his friends. His wit, how- 
ever, was never of a cutting nature. His humor was of a 
bland and caressing nature that seemed to make the sub- - 
‘ject of it feel that, after all, the idiosyncrasy to which at- - 
tention was called was more of a virtue than a vice. He 
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never exercised his humor in such a way as to hazard the 
friendship of its subject. He thought more of his friends 
than he did of his jest. But, nevertheless, those of them 
who were the subjects of his humor, after the laughing and 
" amusement was over, had the same kind of feeling toward 
him as they did before. 

And that brings me to the second point, and which has 
been mentioned in the resolutions; that is, the unwavering 
friendship, the fidelity to his friends, which characterized 
Judge Day. I had the good fortune to collaborate with him 
both upon the district bench and, by the courtesy of this 
court, upon this bench, and I know that he never rendered 
a decision which did not have the full support of his con- 
science and his ideas of the right of the matter. He was 
a strong believer that hard cases make bad law, and there- 
fore he paid no attention to what might be the results to 
the litigants in the case, but he looked at the principles of 
the law which would govern the decision and then rendered 
his judgment. ‘ 

I can add nothing to what the resolutions have said, it 
seems to me, upon his character as a judge. While his 
friendships were strong, he’ had no friends when sitting 
upon the bench, and he had no enemies; he passed judg- 
ment as he believed the right of the case, according to his 
own conscience. : 


Honorable Fred A. Wright: : . 

May it Please the Court: I stand before you able to ex- 
press only to a small degree the respect and reverence I 
have for the man who has been taken. 

I remember George A. Day first when he was a student 
in Tabor College, a small struggling school in southwestern 
Towa; even then he had the same traits of character, the 
same sincerity, the same gentle, unselfish spirit which 
' afterwards enabled him to achieve the success and render 
the service we now recognize and for which we now seek 
to do him honor. 

That his life has been a success no one doubts, a suc- 
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cess not in wealth as it relates to material things, for the 
accumulation of wealth for the mere sake of accumulating 
was never his ambition, but far greater, his was a success 
of service, a success rich in achievement in those things 
that have made the world better. 

With a character inherited from intelligent, sincere and 
God-fearing parents whose every ambition was ennobling, 
reared in an atmosphere of righteousness, his ideals were 
of necessity those of service to his fellows, and to this pur- 
pose has his life been devoted. 

He has contributed much to the administration of the 
laws of his state, and his kind, bright, gentle spirit has 
been all along a constant benediction to those within the 
sphere of his influence. Truly, it may be said of him that 
his life was a success, for he served well. 


In his going I am reminded of those lines that read: 


“For some we loved, the loveliest and the best 
That from his vintage rolling time hath prest, 
Have drunk their cup a round or two before 
And one by one crept silently to rest.” 


Honorable Max V. Beghtol: 


May it Please the Court: Although I have often ap- 
peared before Judge Day while he was district judge and 
during his service as a member of this court, my acquaint- 
ance with him was more social than professional. He ex-. 
posed to me through a reticence, always marked, a broad 
and liberal philosophy of life.- He was one of those for- 
tunate men who was permitted to believe in the immor- 
tality of the soul. He had none of the habits nor appetites 
which control and annoy most of us, yet he was tolerant. 
He occupied this bench, than which there is no more ardu- 
ous task in government, performing his duties with pains- 
taking care and scrupulous honesty. He was among the 
chief men of his time. Such a record, your Honors, and 
such a man, deserve all the eulogies this day given, and 
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permit me to say that as long as this'court exists, when the 
names of those who have composed it are recalled, the in- 
fluence and memory of this man will never be forgotten. 


Judge Leonard A. Flansburg: 

May it Please the Court: I have been hesitant to at- 
tempt to make any remarks at this time, for I know that 
my words will but poorly express the thoughts and senti- 
‘ments which I feel. 

While I was a member of the court I had a very close 
association with Judge Day. Our offices were next to each 
other. We were constantly going back and forth. Every 
‘morning when I passed his door and looked in to greet him, 
he was bending over his desk; every evening when I left 
‘the would still be there, bending over his desk or getting 
books from the shelves, or pacing back and forth in his 
room trying to solve some problem. 

‘He was a prodigious worker; very much concerned about 
his cases and tremendously anxious to get his opinions 
exact and correct in every way. His whole nature rebelled 
against hurting any one. He was always mindful of the 
effect of his decisions upon the parties, but was carefully © 
scrupulous to decide his cases according to the require- 
’ ments of the law. Judge Day was a fine lawyer, and as a 
jurist he was able, upright, careful, just and merciful. _ 

Judge Day put the whole energy of his life into his work, 
and what sustained him in his arduous and tedious labors 
was his sense of humor. In everything he saw something 
humorous. That gave him relaxation. His wit and humor 
made him a delightful companion. As a man he was 
charming; he was modest; unselfish, in fact, to an extreme’ 
degree, generous; and he had a consideration and a 
warmth of feeling toward his fellow man, the equal of 
which is rarely to be found. 

Judge Day was honored by all; he was loved by those 
who were acquainted with him; he was one of the finest 
men that I have ever known. It may be truly said that 
he was one of God’s noblemen. 
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Honorable John N. Dryden: . : 
May it Please the Court: I cannot on this occasion with- 
hold my tribute of affection and of respect for a man whom 
fT regarded as a great lawyer, if by that term we mean that 
he maintained the honorable traditions of his profession 

and that. he-served with supreme usefulness his day and 
generation. ; 

The outline of his life, as given in the historic details 
we have heard today, gives us little information as to the 
service he rendered to his fellow men as a lawyer and 
judge. I suppose it will always be true that we do not ap- 
preciate our judges until they are dead. We cannot know 
the anxious, painstaking care with which for a generation 
this man sought to resolve the controversies of men in ac- 
cordance with the Sermon on the Mount. His philosophy 
of life and death and immortality was wholesome and prac- 
tical and involved the compensations of a life lived largely 
and to noble ends. 

On an occasion like this I am reminded of America’s 
great poet, William Cullen Bryant. At a very early age 
he wrote Thanatopsis. In this poem, in referring to the 
destiny of man, he said. , 


“Earth, that nourished thee, * 
Shall claim 
Thy growth, to be resolved to earth again; 
. And, lost each human trace, surrendering up 
* Thine individual being, shalt thou go 
To mix forever with the elements; 
To be a brother to the insensible rock, 
‘And to the sluggish clod, which the rude swain 
Turns with his share, and treads upom. The oak 
Shall send his roots abroad, and pierce thy mould.” 


But Thanatopsis was a most depressing note, essentially 
a message of despair. The brilliant young philosopher 
gave no hope. A generation went by and almost the great 
poet’s last word to the race was the “Flood of Years.” 
He spoke of the engulfing of all human kind in the whelm- 
ing flood; the artisan from his bench, the student from his 
engrossing ambition, the scholar from his cloister, the 
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young mother with her first maternal hope, all were en- 
gulfed with the Flood of Years pushed forth by “a Mighty 
Hand, from an exhaustless Urn.” 


“Further on 
A belt of darkness seems to bar the way, 
Long, low and distant, where the Life that is 
Touches the Life to come.” 


The poetic fancy now discerns a radiance beyond the 
darkness, | : 


ea that belt of darkness still the years roll on 
More gently, but with not less mighty sweep. 
They gather up again and softly bear 
All the sweet lives that late were overwhelmed.” 


George Day’s life was an exemplification of this’ larger 
hope. 

Today, we say farewell to this man, a sincere friend, an 
upright judge, a lawyer, a Christian lawyer, a Christian 
gentleman. It is not too much to say of him “God’s gen- 
‘tleman.” 


Chief Justice Charles A. Goss: 


George A. Day came to the bar four or five years earlier 
than I. He spent more than half of his professional life 
in public service—as assistant attorney general, district 
judge, supreme court commissioner and supreme judge. 
For a generation I either practiced at the Omaha bar with 
him or before him as a district judge. We ate our lunch- 
eons at the same table, played games requiring manual 
skill, were much in the outdoors together and called each 
other by our first names. I succeeded him as district judge 
‘when he was promoted to this court eight years ago and, 
-at my request, I was permitted to be sworn in by him a 
moment after he had taken the oath of office as a supreme 
judge. Seven years later I followed him to this court and 
had a year of fine fellowship with him here. 

He had a family background of achievement for genera- 
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tions, of which he was proud but not boastful; for he won 
his own place by his ability and character... His medium 
size and erect figure, his dark skin and luminous brown 
eyes, his kindness of manner and his charm of speech, made 
him an attractive man. He had a sense of humor and a 
power to depict it. He was the best story teller of any 
group. Often he relieved a tense situation with a sentence 
or an illustration that would bring laughter and good feel- 
ing. He had the delicacy and modesty of a lily and the 
courage and power of a lion. While he disliked to fuss 
with small spirits over nonessentials, yet he would fight 
tenaciously for a principle. He listened closely, he inves- 
tigated carefully, he thought lucidly, he reasoned logically, 
he wrote clearly. His opinions impress the reader as those 
of a just and able judge who is trying intelligently to find 
the truth and to subject it to the applicable principles of 
the law. For the work he accomplished, we praise him ; 
for what he was, we love him. - 

The memorial presented by the committee is ordered 
spread upon the journal of this court and, with the re- 
marks made on this occasion, will be printed in the cur- 
rent Nebraska Report. Permanent record will thus be 
made of the things we have said here in tribute to the 
memory of our departed brother. But our words are poor 
measures of the things we feel and lack the power to say. 


During the period covered by these reports, in addition 
to the cases reported in this volume, there were 97 cases 
affirmed by the court without opinion. 
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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
SEPTEMBER TERM, 1927. 


LouIs E. LAFLIN, APPELLANT, V. JESSE G. COWEN, APPELLEE. 
: FILED OCTOBER 6, 1927. No. 25884. 


APPEAL from the district court for Johnson county: 
JOHN B. RAPER, JUDGE. Reversed, with directions. 


Vasey & Mattoon, for appellant. 
Jay C. Moore, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goop, 
THOMPSON and EBERLY, JJ. 


PER CURIAM. 

Reversed on the authority of Andrews v. Hastings, 85 
Néb. 548, and Carnahan v. Cummings, 105 Neb. 337, with 
directions to the district court to enter judgment in accord- 
ance with the prayer of plaintiff’s petition. 


REVERSED. 


CHAPMAN HALBERT ET AL. V. STATE OF NEBRASKA. 
FILED OCTOBER 6, 1927. No. 25934. 


1. Receiving Stolen Goods: INFORMATION. In a prosecution under 
section 9612, Comp. St. 1922, it is not necessary to allege in the 
information that stolen chickens received by the defendants had 
value. 

——. On examination of the record, the evidence is held in- 
sufficient to sustain the verdict. 


nw 


ERROR to the district court for Richardson county: JOHN 
B. RAPER, JUDGE. Affirmed in part, and reversed in part. 


(1) 
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John C. Mullen, for plaintiffs in error. 


O. S. Spillman, Attorney General, and Donald Gallagher, 
contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, GooD, THOMP- 
SON and EBERLY, JJ. 


Goss, C. J. 

All three defendants were jointly charged and tried under 
section 9612, Comp. St. 1922. The first count charged them: 
with stealing from George Parchen about 35 chickens of 
the value of $35, and the second count charged the defend- 
ants Louis Halbert and Mrs. Louis Halbert, father and 
mother of the other defendant, with receiving certain stolen 
chickens from the defendant Chapman Halbert and others 
unknown, knowing them to have been stolen from George 
Parchen. The jury found the defendant Chapman Halbert 
guilty and the other defendants not guilty on the first count 
and found the defendants Louis Halbert and Mrs. Loujs 
Halbert guilty on the second count. The defendants were 
duly sentenced. The defendant Chapman Halbert accepted 
his sentence. The other defendants are here on proceedings 
in error. Unless otherwise described, they will be referred 
to ds the defendants. 

The chief complaint of the defendants is that the second 
count did not state that the stolen chickens alleged to have 
been received by the defendants had some value. Was this 
necessary ? 

Section 9612, provides: ‘‘Whoever steals any chickens 
* * * of any value or receives or buys any chickens * * * 
that shall have been stolen, knowing the same to have been 
stolen. with intent, by such receiving or buying, to defraud 
the owner * * * shall be imprisoned” as provided in the 
section. | 

This section makes it a substantive offense to steal or 
receive chickens of any value, as section 9598 makes stealing 
property of any value by taking from the person without 
putting in fear, as section 9602 makes stealing or receiving 
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any stolen horse or its kind, of any value, as section 9603 
makes the stealing or receiving stolen cattle, of any value, 
as section 9611 makes the stealing or receiving stolen hogs, 
of any value, and as section 9616 makes the stealing or re- 
ceiving or buying of a stolen automobile, of any value, a sub- 
stantive offense. The subject is not new. In Mares v. State, 
112 Neb. 619, the cases prior to Griffith v. State, 94 Neb. 55, 
are referred to by Chief Justice Morrissey and overruled 
in so far as they support the contention of the plaintiffs 
in error. In that case, the defendant was charged with: 
buying and receiving a stolen automobile. It should be 
noted that section 9616 contains the phrase “of any value” 
both in the part making it an offense to steal an automobile 
and in that part making it an offense to buy or to receive 
a stolen automobile, while in the instant case that phrase 
is omitted in section 9612 in the part of the section denounc- 
ing the unlawful receiving of stolen chickens, of which of- 
fense the defendants at bar were convicted. This court, 
in the Mares case, expressed the rule in the text the 
opinion and in the syllabus as follows: 

“In a prosecution under section 9616, Comp. St. 1922, it 
is neither necessary to allege in the information nor to find: 
in the verdict the value of the property described.” 

These words evidently do not fully express what the 
author of the opinion and the court had in mind, for the in- 
formation, quoted in the opinion, shows that the prosecutor 
in drawing the charge did not even allege that the auto- 
mobile was of value and made no reference to value what- 
ever. The interpretation of the statute by the court was, 
therefore, this: That the legislature. by the words “of any 
value,” meant that stealing an automobile or knowingly buy- 
ing a stolen automobile was an offense irrespective of value 
or without regard to its value, and thus did away with the 
necessity, not only of charging value, but also of finding 
any specific value. The theory upon which this rests is that 
of judicial notice of value, on the principle that courts take 
judicial notice of whatever is generally known within 
the limits of their jurisdiction. With reference to the 
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value of money, the same question was raised in Reed v. 
State, 66 Neb. 184, where larceny from the person was the 
particular offense. The late Chief Justice Sullivan with his 
' characteristic clarity, and with his saving touch of humor, 
said: “It is not necessary for a jury in any case to fix the 
value or worth of a dollar; judges, as well as other people, 
know what it is. Bartley v. State, 53 Neb. 310.” Judges, 
as well as other people, in this jurisdiction, know that an 
automobile is of value. All know that chickens, alive and 
well enough to run around, are at least a basis upon which 
juries in this jurisdiction may ground a finding of some 
inferential value. 

It should be noted, too, that the portion of section 9612 
which denounces the receiving of stolen chickens, being the 
charge on which the defendants were convicted, omits any 
use of the word ‘‘value.” Moreover, the general rule is: 
“Where by statute an aggravated form of larceny is pun- 
ishable without reference to the value of the goods stolen, 
the value need not be stated.” 386 C. J. 826, sec. 301. 
Generally, a careful drawer of indictments and informa- 
tions puts into the charge all the calls indicated directly or 
even by implication in the statute under which he is prose- 
cuting; and in the discussion in Mares v. State, supra, this 
court suggested that, for the purposes of imposition of 
sentence, it was well to show the value of the property in- 
volved. _However, we do not think the assignment of error 
before us is well taken, and we hold that in a prosecution 
under section 9612, Comp. St. 1922, it is not necessary to 
allege in the information that stolen chickens received by 
the defendant had value. 

Defendants argue that the court erred in refusing to 
grant their motion made at the close of the evidence to dis- 
miss the first count as to the defendants. If this was er- 
roneous it was cured by the verdict of the jury acquitting 
these defendants on the charge contained in that count. 
17 C. J. 285, sec. 3621. 

The defendants insist that the verdict is not sustained 
by sufficient evidence. There was ample testimony from 
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which it could be concluded that chickens stolen from Henry 
Parchen were found on their premises; that they were 
stolen by their son and co-defendant Chapman Halbert, and 
another, and taken home in the night-time while the de- 
fendants were at home; but there is no’ direct evidence 
that these defendants received or even knew that there 
were any other than their own chickens on the premises; in 
that respect the reliance of the state is on circumstantial 
evidence alone. 

While not compelled to do so in a law case, yet in this in- 
stance we have read the entire testimony in order to discover 
what, if any, guilty knowledge the father and mother had 
of the presence on their place of the chickens brought there 
about 2 o’clock in the morning and found there about two 
hours later by the officers and neighbors. The testimony 
of the witnesses shows at its best for the state the follow- 
ing: A witness who lived about a mile and a half away 
from the Halbert home testified that about 1 o’clock on the 
night in question a car had stalled in front of his home; 
that he was awakened and heard chickens in the back of the 
car; that the car started and went down about 15 rods to 
a culvert; that he thought the parties in the car were carry- 
ing something to the culvert; that he took his boy with him 
to see what they did at the culvert, but found nothing there; 
that the car, a coupé, had gone on; that thereupon he noti- 
fied the sheriff, who came out with a deputy, and that his 
son got in with the sheriff and the deputy and followed the 
coupé; one of the deputy sheriffs testified that he followed 
the coupé to the Halbert home, where it had been stopped 
and parked in the barnyard; that he raised the lid and 
found about 15 chickens in the back end of the coupé; that 
he called for Mr. Louis Halbert, and a voice unidentified 
by him ordered him off the place, following which a shot 
was fired, and he then went to town for a search warrant, 
leaving two companions to watch the place; that “e returned 
about 2 o’clock with the search warrant and read it to Mr. 
Halbert, although Mr. Halbert told him he did not need 
any search warrant; that thereupon, in company with Mr. 
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and Mrs. Halbert, and others who had gathered, the various 
chicken houses were searched, with the result that some of 
the Parchen chickens involved in this case were discovered ; 
that Mr. and Mrs.. Halbert showed him all the chicken 
houses except one small house which he opened up himself. 
His testimony shows that he made no charges against these 
defendants and they made no admissions while he was there. 

Another witness testified that he was left by the deputy 
sheriff with another to watch the house while the deputy 
went after the search warrant, that they did watch the 
place while the deputy was gone—an hour and a half or 
two hours—and were there when the search warrant was 
executed by a search of the chicken houses; that the Hal- 
berts were there and said that the house in which the 
chickens were found was their duck house and the witness 
testified that it was a duck house (and there was other 
testimony that this particular house had no roost in it); 
that when the chickens were taken out and claimed, Mrs. 
Halbert did not want to see them go off the place and 
wanted to mark them with a pair of scissors. 

Another witness, who was likewise charged to watch the 
place and did so while the deputy -was absent after the 
search warrant, was present during the later search of the 
chicken houses, and testified that the Halberts said one 
little shack was their duck house, and that when the deputy 
sheriff searched it he found chickens in it, which Mrs. 
Halbert wanted to mark with a pair of scissors when she 
found they were going to take them off the place and that 
Mr. Halbert thought they ought to give a bond before tak- 
ing the chickens away. While none of the witnesses so testi- 
fied, it may be inferred from the lack of evidence on the sub- 
ject that the defendants never left the house after the 
deputy sheriff arrived shortly behind the coupé in which 
the stolen chickens were taken to the Halbert home. 

It is interesting to note from Chapman Halbert’s testi- 
mony that he was in the car stalled in front of the neigh- 
bor’s house; that he and another went down to the culvert, 
took out some chickens they had previously left there, took 
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them to his home, put them in the chicken house or duck 
house, and that it was his companion who fired the shot, 
heard by the deputy sheriff, and then departed. All the 
defendants in their testimony denied that the father and 
mother received the stolen chickens, knew that they were 
stolen, or knew that they were on the premises; and, as the 
evidence heretofore abstracted shows, when the officer was 
about to remove the chickens, upon their discovery, the 
mother wanted to mark them, evidently to identify them 
later, and the father wanted a bond given before their re- 
moval. 

The mere fact that the chickens were on the premises, for 
approximately only two hours, and that in the night-time, 
and during almost all of which time the place was being 
watched by officers, is not sufficient evidence from which a 
jury might draw the inference that the defendants had re- 
ceived the chickens and had guilty knowledge that the chick- 
ens had been stolen by their son. ° 

The court aptly charged the jury, in relation to circum- 
stantial evidence, that, to justify a conviction, such evidence 
must be inconsistent with any hypothesis of innocence that 
can reasonably be drawn from the evidence. It is evident 
that the hypothesis of innocence could readily be drawn 
from the evidence and that the jury ignored this instruc- 
tion. It is apparent, also, that the evidence was insufficient 
as a basis of the hypothesis of guilt, and therefore the de- 
fendants should have been granted a new trial on the 
‘ground that the verdict was contrary to the evidence. 

The defendant Chapman Halbert having accepted his 
sentence and waived error, for the reasons stated in the 
opinion the judgment of the district court is affirmed as to 
Chapman Halbert and is reversed and the cause remanded 
for further proceedings in the district court as to Louis 
Halbert and Mrs. Louis Halbert. ; 


AFFIRMED IN PART, AND REVERSED IN PART. . 
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FRANK STYSKAL V. STATE OF NEBRASKA. 
FILED OCTOBER 6, 1927. No. 25288. 


Homicide: INSTRUCTIONS. In a prosecution for shooting with in- 
tent to wound, it is error to instruct the jury that defendant ~ 
is presumed to have intended the reasonable, probable and nat- 
ural consequences of his voluntary act, where the theory of the 
defense, supported by evidence, is that defendant shot in de- 
fense of his wife and home, and witnesses who were present at 


the time testified fully to the shooting and to the attending 
circumstances. 


ERROR to the district court for Seward county: LOovEL S. 
HASTINGS, JUDGE. Reversed. 


Norval Brothers and Thomas, Vail & Stoner, for plaintiff 
in error. 


O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before ROSE, GOOD, THOMPSON and EBERLY, JJ., 
LESLIE and SHEPHERD, District Judges. 


ROSE, J. 

This is a prosecution by the state in the district court 
for Seward county. Frank Styskal, defendant, was accused 
of shooting Joseph Styskal July 14, 1925. The information 
contained two counts, the first charging an intent to kill 
and the second an intent to wound. Defendant pleaded not 
guilty. The jury acquitted him of shooting with intent to 
kill, but found him guilty of intent to wound. For that 
offense he was sentenced to serve a term of one year in the 
penitentiary. Defendant, as plaintiff in error, presents for 
review the record of his conviction. 

There are 57 assignments of error. One of them chal- 
lenges an instruction on the intent presumable from the 
shooting and requires an examination of more than 300 
pages of the record. This instruction was manifestly er- 
‘roneous, but, in determining the question of prejudice to 
defendant, brief references to some of the evidential facts 
are necessary. 
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Defendant admitted the shooting. He used a shotgun at 
a distance estimated at 90 feet or more. About 79 birdshot 
struck the complaining witness on his left side and he was 
thus wounded. He was called “Joseph” by some of the 
witnesses. He walked from the scene of the shooting to 
his home and was promptly taken to a hospital, where he 
remained under the care of a physician for ten days or two 
weeks. The theory of defendant under his plea of not guilty 
was that he shot in defense of his wife and home. De- 
fendant and Joseph were cousins. Both were married. De- 
fendant was childless. Joseph had a large family. The 
two cousins were near neighbors in the village of Bee, 
Seward county. Their gardens were separated by a line 
fence. In 1918 and for more than two years thereafter 
they were partners in a general store at Bee. In it the wife 
of defendant had been a clerk. The partners sold out at 
the same time. Defendant gave as a reason for selling his 
share that his wife had been annoyed by amorous atten- 
tion of his partner. The latter said he sold his interest in 
the store because defendant was dishonest. After a time 
Joseph reengaged in the mercantile business at Bee. Ac- 
cording to the story of defendant’s wife, Joseph repeatedly, 
for a year or more, in absence of her husband, attempted 
to have improper relations with her in and about her home, 
using at different times threats, personal violence, and other 
means. She testified that she reported these attempts to 
her husband. Joseph was in the home of defendant in the 
evening early in May, 1924. Both defendant and his wife 
were there at the time. Defendant wrote a check for wall- 
paper previously purchased from Joseph. The wife ques- 
tioned the price charged and later hastened Joseph’s de- 
parture from her home by firing two wild shots at him with 
a revolver. While testifying to this incident, Joseph him- 
self was asked, referring to defendant: “Did he say or do 
anything at that time?” This was the answer: “No; he © 
didn’t. She hit at me and I pushed her hands down and 
she shot at me twice, and he took the revolver away from 
her.” Joseph gave the reason for her shooting at him in 
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this form: “She thought I charged her too much for the 
paper.” He explained further that the bill was $18.35, 
while she thought it should be $12. Her version of the 
shooting was that it was prompted by a false accusation 
on his part that she had formerly sustained criminal re- 
lations with him. There is evidence tending to prove that 
Joseph, in the presence of defendant’s wife, had applied 
vile epithets to her husband, and that she had not herself 
escaped ignominy of a similar nature from the same source. 
During the unhappy relations existing between the two fam- 
ilies, Joseph Styskal, the complaining witness, and his wife, 
Frank Styskal, defendant, and his wife, with their respec- 
tive counsel, met at the office of the county attorney and 
entered into the following agreement: 

“It is mutually agreed by and between the parties, Joe 
A. Styskal and Marie Styskal, husband and wife, and Frank 
J. Styskal and Victoria Styskal, husband and wife, that 
each of the parties will leave the other alone, stay away 
from each other’s houses and places of business; that each 
will not talk about each other, each will keep their mouths 
closed and not threaten each other, not try to do each other 
any harm physically, and each will try to be, in the com- 
munity, peaceful and will have no more trouble with each 
other, and further agree not to make any threats or hostile 
actions of any kind against each other. 

“Tt is specially agreed that the parties hereto will live in 
peace in the village of Bee, and not associate with each 
other, and severely leave each other alone. 

“Dated this 9th day of May, 1924. 

“Joe A. Styskal, 
“Frank J. Styskal, 
“Marie Styskal, 
“Victoria Styskal.” 


Details of what is implied by this instrument appear in 
the testimony. Each of the principals confessed to having 
a pistol and consented to surrender it to his attorney. De- 
fendant testified that he had complied with the agreement. 
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Joseph said he had kept the agreement on his part, but he 
was compelled to admit that, contrary to its terms, he was 
in defendant’s back yard when shot. He explained his pres- 
ence there by saying he had been signaled by defendant’s 
wife to approach and invited there by her to hear something 
about his own wife. It appears from her testimony that 
Joseph signaled to her and called her; that she told him she 
wanted nothing to do with him; that Joseph’s wife was not 
then at home; that she thought defendant was absent; that 
she feared Joseph and went into her house. There is testi- 
mony to the effect that defendant, at the time, under cir- 
cumstances implying his absence from home, had hid among 
growing corn in his garden and there fired the shot which 
inflicted the wounds charged in the information. There 
was also evidence that on a former occasion, at night, in 
absence of defendant, when his wife was alone, his house 
was entered clandestinely by Joseph who attempted to 
ravish her; that knowledge of this occurrence was communi- 
cated by her to her husband who, at an earlier date, as 
already stated, had taken a revolver from her while shooting 
at Joseph; that defendant had appealed in vain to his tor- 
mentor and to the law itself. The evidence of misconduct 
on the part of Joseph was contradicted by him and others 
who imputed to defendant shortcomings of the latter. In 
the situation thus far outlined the trial court gave the fol- 
lowing instruction: 

“Upon the question of intent, you are instructed that the 
law presumes a sane man to intend the reasonable, probable 
and natural consequences of any act by him intentionally 
and voluntarily done, and this presumption will always pre- 
vail, unless, from a consideration of all the evidence bearing 
upon this point, you entertain a reasonable doubt whether 
such intention did exist.” 

Both defendant and his tormentor testified to circum- 
stances attending the shooting. Thereafter the law did not 
presume a criminal intent to take the place of evidence on 
that subject. After those present testified to the shooting 
and to the attending circumstances, presumptions of law as 
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to criminal intent were at an end. Contrary to the instruc- 
tion, presumptions of law did not prevail for any purpose. 
A malicious intent was the controverted question for the 
jury to determine. The shooting itself was admittedly in- 
tentional. Evidence of the wounding was not disputed. 
Did defendant intend to protect his wife and home from an 
intruding defiler after the violation of a solemn contract 
and a vain appeal to the law? Did he shoot with a ma- 
licious intent to wound? These were questions for the jury 
to determine from the evidence without the aid of any pre- 
sumption of law that defendant’s intent was felonious. It 
was not within the province of the court or the jury to pre- 
sume as a matter of law from the admitted fact of inten- 
tional shooting that the intent was malicious or felonious. 
Malicious intent was an element of the offense charged. 
Without malicious intent there was no felony. The burden 
of proving a criminal intent beyond a reasonable doubt by 
competent evidence was on the state throughout the trial. 
Presumptions of law did not take the place of such evidence 
or lessen or shift the burden of proof. 

Should the reviewing court affirm the sentence on the 
ground that the error was not prejudicial? Defendant tes- 
tified in his own behalf that he saw Joseph signaling to the 
former’s wife and approaching, heard his insults and 
threats and his wife’s protest that she wanted nothing to 
do with him, and that defendant shot in defense of his wife 
and home. -He did not seem to understand English clearly 
and as a witness he expressed himself imperfectly at times. 
By able counsel he was cross-examined into saying in effect 
that he could, when present, protect his wife, but could not 
do so when absent, asking in answer to a question on cross- 
examination: ‘What do I have:to take from this mean 
devil?” If a malicious and felonious intent should be in- 
ferred from his own confusing or inconsistent testimony, 
the question for determination was nevertheless for the 
jury without any erroneous instruction permitting them to 
presume malice as a matter of law from the admitted shoot- 
ing, contrary to law and to defendant’s theory of the de- 
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fense. The instruction under consideration was given in 
Whitehead v. State, 115 Neb. 143, and upon review the 
court said: 

“For such an erroneous charge alone, when the circum- 
stances of the tragedy were detailed by eye-witnesses, con- 
victions have been reversed time and again. Vollmer v. 
State, 24 Neb. 838; Botsch v. State, 43 Neb. 501; Whitner 
v. State, 46 Neb. 144; Kennison v. State, 80 Neb. 688; Davis 
v. State, 90 Neb. 361; Flege v. State, 90 Neb. 390; Franco 
v. State, 98 Neb. 746; Egbert v. State, 112 Neb. 129.” 

Following these precedents, the conclusion is that the 
erroneous instruction was prejudicial to defendant. Con- 
sequently, the judgment is reversed and the cause remanded 
for further proceedings. 

REVERSED. 


SHEPHERD, District Judge, dissenting. pote 

It seems clear to me from the record that the accused was 
not afraid of his cousin and knew that all he had to do in 
order to cause the latter to desist from advances to his wife 
and to leave his premises was to make his presence known. 
This is his own statement. But he chose to shoot from am- 
bush at a range of 90 feet and to inflict a bloody and dan- 
gerous wound. His purpose was deliberate and premedi- 
tated, not only to stop his cousin in the instant attempt in 
his presence, but to fix him so that he could not repeat the 
attempt in his absence. As he put it and repeated it in his 
own testimony, ‘‘I wanted to fix him so he couldn’t do it 
again.” This being the case, it is trifling with plain words 
and making nothing of necessary implications to say that 
the defendant could have been without intent to wound. 

Conceding that the instruction of the trial court was er- 
roneous, it was not prejudicially so in view of the defend- 
ant’s own testimony, and in my opinion the judgment should 
be affirmed. 


Good, J., dissents on the ground that the instruction crit- 
icised was not prejudicial. 


14 NEBRASKA REPORTS. [VoL. 116 
Schueth v. Farmers Union Milling & Grain Co. 


MARY SCHUETH ET AL., APPELLEES, V. FARMERS UNION 
MILLING & GRAIN COMPANY, APPELLANT. 


FILED OCTOBER 6, 1927. No. 25180. 


1. Corporations: Stock: ASSESSMENTS. “In the absence of statu- 
tory authority or power given by the articles of incorporation 
there can be no assessment against or on ‘paid-up’ stock of a 
corporation.” Enterprise Ditch Co. v. Moffitt, 58 Neb. 642. 

2. Evidence examined, and held to sustain the judgment of the 
district court. 


APPEAL from the district court for Dodge county: FRED- 
ERICK W. BUTTON, JUDGE. Affirmed. 


Joseph E.. Daly, for appellant. 
J.C. Cook, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, THOMPSON 
and EBERLY, JJ. 


Day, J. 

Mary Schueth and Charles M. Schueth brought this ac- 
tion against the Farmers Union Milling & Grain Company, 
a cooperative corporation, to recover a balance claimed to 
be due upon a promissory note for $10,000 executed by the 
defendant on February 15, 1922. The note was payable 
to Mary Schueth or Charles M. Schueth on demand and 
drew interest at 8 per cent. from date. It was alleged in the 
petition that on April 11, 1923, $800 was paid upon the 
note, paying the interest thereon up to February 15, 1923. 
It was further alleged that the plaintiffs were indebted to 
the defendant for merchandise purchased in the sum of 
$604.35, which was a proper sum to be credited upon the 
note. The answer of the defendant admitted the execution 
of the note, the payment of $800 interest thereon, and the 
indebtedness of the plaintiffs for merchandise purchased. 
The defendant also claimed a further indebtedness for mer- 
chandise, owing by plaintiffs, which was not sustained by 
defendant’s evidence. The defendant, by way of set-off, 
pleaded that plaintiff Charles M. Schueth was the owner of 
19 shares of stock in the defendant company ; that an assess- 
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ment had been duly made in February, 1921, against the 
shares of stock, amounting to $12 a share; that a further 
assessment was duly made on January 29, 1923, of $97.93 
a share; that the total amount of the assessments made 
against the shares of stock of plaintiff Charles M. Schueth, 
with interest, amounted to $3,177.59, leaving a balance due 
and owing by the defendant to the plaintiffs of $7,629.01, 
which defendant tendered to plaintiffs, and which they re- 
fused to accept in settlement of the amount due upon the 
note. While there was some controversy over a part of the 
items of account for merchandise between the plaintiffs and 
defendant, the rea] controversy presented by the pleadings 
arises upon the assessments made by the defendant upon the 
shares of stock owned by Charles M. Schueth. At the close 
of the testimony the trial court determined that the defend- 
ant had no lawful right to assess the stock held by Charles 
M. Schueth, and after deducting the amount of interest paid 
on the note by the defendant, and the amount of merchan- 
dise purchased by the plaintiffs as shown by defendant’s 
testimony, directed a verdict for the plaintiffs in the sum of 
$11,545.92, upon which judgment was rendered. From this 
judgment defendant appeals. 

The failure of the trial court to allow the defendant the 
amount of the assessments as a Set-off against the note is 
the principal error complained of. 

It appears that in 1914 the defendant was organized as a 
cooperative corporation under the laws of the state per- 
taining to corporations of that character. On March 16; 
1914, Charles M. Schueth became the owner of ten shares 
of stock in the corporation, paying for the same $1,000, the 
full face value thereof, and certificate No. 48 was issued to 
him therefor. The certificate contained a recital as follows: 
“Nonassessable. Not transferrable while holder is indebted 
to above named company.” On February 25, 1915, Schueth 
became the owner of seven shares of stock, paying full face - 
value therefor, and certificate No. 108 was issued to him, 
containing the same nonassessable clause. On February 14, 
1921, Schueth became the owner of.two shares of stock, 
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paying therefor $200, and certificate No. 244 was issued to 
him. In this last certificate a red ink line was run through 
the nonassessable clause. Why this was done does not ap- 
pear in the record. 

It was the contention of plaintiffs that there was no au- 
thority in law, in the articles of incorporation, or in the by- 
laws, which authorized the directors, or a majority of the 
stockholders, to levy an assessment upon the shares of stock 
issued by the corporation. 

While the record is not entirely clear as to the assessment 
of $12 a share made in February, 1921, we think it a fair 
inference that the board of directors made the assessment, 
which was ratified by the holders of a majority of the stock 
at a subsequent stockholders’ meeting. The second assess- 
ment, made January 29, 1923, was first recommended by 
the board of directors, of which plaintiff Charles M. 
Schueth was a member. Later, at a stockholders’ meeting 
this resolution was approved, the vote being 248 for and 
54 against the assessment. The total number of outstand- 
ing shares of stock at the time was 433. The record fails 
to show how Schueth voted at the stockholders’ meeting. 

There is nothing in our statute relating to corporations 
of this character, or in the articles of incorporation or by- 
laws, which would authorize an assessment upon fully paid 
shares of stock. The general rule is that, unless the cor- 
porate charter or the statute provides otherwise, a stock- 
holder, the full par value of whose stock has been paid in, 
is not liable and cannot be made to pay any sum in addition 
thereto, as an assessment against his stock. This general 
rule was recognized in Enterprise Ditch Co. v. Moffitt, 58 
Neb. 642, wherein it is held: “In the absence of statutory 
authority or power given by the articles of incorporation 
there canbe no assessment against or on ‘paid-up’ stock of 
a corporation.” This rule has never been modified in this 
state. 

The defendant cites, and relies on, Mirage Irrigation Co. 
v. Sturgeon, 77 Neb. 175. In that case, however, there 
was an indorsement upon the stock as follows: ‘This stock 
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is subject to assessment over and above its par value, for 
maintenance of the canal, and may be sold for all delin- 
quent assessments so levied.” This recital indorsed on the 
shares of stock clearly authorized the assessment in that 
case, and it was held to be valid. Thus, the Enterprise 
Ditch Company case and the Mirage Irrigation case are 
easily distinguishable. The mere fact that a red ink line 
is run through the clause “nonassessable,” as affecting the 
two shares of stock, in and of itself will not authorize the 
levy of an assessment. The authority to make the assess- 
ment must appear either in the law, the charter, the by- 
laws, or by contract. 

Defendant argues that it would be manifestly unfair for 
plaintiff Schueth to avail himself of the benefits of an as- 
sessment paid by other stockholders, and at the same time 
refuse to pay the assessment against his own stock. We 
fail to find anything in the record which sustains the con- 
tention that any stockholder paid any part of the second 
assessment. There is some proof from which an inference 
might be drawn that some payments were made on the first 
assessment. 

As to the first assessment, Schueth claims the cause of 
action is barred by the statute of limitations. This seems to 
be borne out by the record. 

Assuming, but not deciding, that the by-laws were suffi- 
cient to authorize penalties upon stockholders, and give the 
corporation liens upon the stock for amounts owing to the 
company by the stockholders, such fact would not create 
personal obligations against the stockholders. It would 
merely give a lien upon the stock in favor of the corpora- 
tion which could be enforced only against the stock itself. 

Upon a review of the entire record, we are of the view 
that the trial court was correct in denying the set-off 
claimed by the defendant for alleged assessments upon 
Schueth’s shares of stock. 

We have been unable to reconcile the amount of the judg- 
ment with our computations, but the amount is substantially 
correct and will not be disturbed. The facts in this case, we 
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think, bring it clearly within the principle announced in 
Enterprise Ditch Co. v. Moffitt, supra. 
No error appearing in the record, the judgment of the 
trial court is 
AFFIRMED. 


AUGUST BERGGREN, APPELLEE, V. HANNAN, O’DELL & VAN 
BRUNT, APPELLANT. 


FILED OCTOBER 6, 1927. No. 24426. 


1. Evidence: DECLARATIONS. Where action is brought against both 
master and servant to recover damages for alleged negligent 
acts of the servant, claimed to have been committed as employee 
of the master while acting in the course of his employment and 
within the scope of his authority, declarations made by the em- 
ployee in conversation after the accident, and not res gestx, are 
admissible in evidence against such employee, though not bind- 
ing upon the employer, and cannot properly be excluded, not- 
withstanding they may have some ulterior or collateral effect 
detrimental to the employer’s interests. 

2. Trial: REQUEST FoR INSTRUCTION. “If either party desires an 
instruction which would serve only to guide the jury in weighing 
certain features of the evidence in connection with the issues, 
he must request such specific instruction. The proper time to 
make the request is when the evidence is concluded, and the 
proper manner of making it is by submitting in writing the 
instruction desired.” Osborne v. State, 115 Neb. 65. 

3. Witnesses: IMPEACHMENT. When it is desired to impeach a 
witness who is a party to the action against whom a judgment 
is sought, by showing statements or declarations made by him 
contradictory to his evidence given upon the trial, evidence of 
such statements or declarations is admissible without any pre- 
vious foundation being laid therefor by calling his attention to 
the time and place and the party to whom they were supposed 
to be made. : 

4. Trial: ORDER oF PRoor. Ordinarily the order of proof is a mat- 
ter in the discretion of the trial court, and error cannot be suc- 
cessfully asserted on account of any irregularity therein; prej- 
udice, in such case, should first appear. Comp. St. 1922, sec. 
8657. : 

5. Master and Servant: QUESTION FoR JuRY. Where the weight of 
evidence is sufficient to sustain a finding that the plaintiff was 
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injured by the identical car furnished by the master to his serv- 
ant for use in the course of his employment; that the servant 
was in control of the car at the time of the accident; that the 
accident happened in a place or locality where the servant was 
authorized to use the car, and at a time of day when he did 
occasionally use the car in the course of his employment in the 
master’s business and with his knowledge, held to create a pre- 
sumption that the car was at the time of the accident being used 
by the employee in his employer’s service, with his knowledge 
and direction; and when the evidence offered to refute such pre- 
sumption is not conclusive, the issue is one for submission to 
the jury. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed. 


Kennedy, Holland, DeLacy & McLaughlin, for appellant. 
Anson H. Bigelow and Carl T. Self, contra. 


Heard before Goss, C. J., GOOD, THOMPSON and EBERLY, 
JJ., ELDRED and L. S. HASTINGS, District Judges. 


ELDRED, District Judge. 


August Berggren brought suit against Hannan, O’Dell & 
Van Brunt, Incorporated, and George Baker to recover 
damages for an injury received December 2, 1922, at about 
8:45 p. m. asa result of being struck by an automobile. while 
walking on a sidewalk on the east side of Tenth street, north 
of Pierce street, in the city of Omaha. The car which 
struck plaintiff was owned by the defendant Hannan, O’Dell 
& Van Brunt, Incorporated. The defendant Baker was an 
employee of the defendant company, engaged in the busi- 
ness of selling automobiles for said company in the city of 
Omaha. The defendant Baker was permitted to drive an’ 
automobile of the company in connection with his work as 
salesman for said company; the car causing the plaintiff’s 
injury being one furnished Baker by the company for that 
purpose; and the defendant Baker sometimes so used said 
automobile after the regular working hours. 

The petition sets out certain alleged negligent acts 
claimed to have been the proximate cause of plaintiff’s in- 
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jury; and further alleges that at the time of the accident 
the car was being used by the defendant Baker in the course 
of his employment, and within the scope of his authority. 
The answer is, in effect, a general denial. From an adverse 
verdict and judgment against both defendants, the defend- 
ant company has appealed. 

Five errors are assigned in brief upon which the defend- 
ant relies for a reversal. The first two assignments of er- 
ror raise the question of the sufficiency and competency of 
the evidence to sustain the verdict; that is, it is urged there 
was no competent evidence that the driver of the automobile 
at the time of the accident was a servant of the defendant 
company, engaged in driving the automobile of the company 
on the master’s business or pleasure, or with the knowledge 
and consent of the master. By the three remaining assign- 
ments, error is charged in the admission in evidence of cer- 
tain declarations of the defendant Baker made some time 
after the accident, and after his employment by the com- 
pany had terminated. 

On behalf of the plaintiff four witnesses identified the 
defendant Baker as the driver of the car at the time of the 
accident. Baker testified that he was not driving the car, 
and was not present, but claimed the car was stolen from 
in front of his boarding house; two other witnesses testified 
that Baker was at the boarding house at the time the acci- 
dent occurred.’ Baker’s testimony is contradicted, to some 
extent at least, by evidence of declarations made by him 
bearing upon the accident. The evidence conflicting, the 
issue as to the identity of the driver of the car was a ques- 
_tion for the determination of the jury. 

‘ Witness Oathout was called by the plaintiff in making his 
case in chief, and testified, over objections of the company, 
to the following declarations by Baker, made some time 
after the accident, and at a time when he was no longer 
employed by the defendant company: 

_ “Q. What was said at the interview at the ‘Y’ by you or 
by him? A. ‘Why ;’ I says, ‘Mr. Baker,’ I says, ‘how you come 
to be here?’ ‘Well,’ he says, ‘I came down here and I am go- 
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ing to school here.’ ‘Well,’ I says, ‘the last time I saw you 
you was in Omaha.’ ‘Yes,’ he says ‘I know I was in Omaha, 
but,’ he says, ‘I got into some trouble down there,’ and he 
says, ‘they just rode the devil out of me and I made up my 
mind I would leave.’ I says, ‘What trouble did you get 
into?’ ‘Well,’ he says, ‘I was working for the Van Brunt 
people driving the car and got into an accident down there 
on Tenth and Pierce,’ and he says, ‘they had me arrested 
and fined me,’ and he says, ‘I made up my mind I would 
leave.’ And 1 asked him, I says, ‘Don’t you remember me” 
And he says, ‘No; I don’t,’ I says, ‘I am the gentleman that 
you run into down on Tenth and Pierce.’ ‘Oh! yes.’ But 
he says, ‘I didn’t drive that car.’ Q. Didn’t what? A. He 
says, ‘I didn’t drive that car.’ He says, ‘That car was stolen.’ 
So he just talked along there about the conversation and 
that was about all there was to it. * * * Q. What, if any- 
thing, was said as to his using thé car to visit prospects in 
the evening? A. He said he did. Q. What further did he 
say as to the use of the car in the evening to visit prospects, 
if you can recall, if anything? A. He said whenever he had 
the car out he was always on duty; that his sales came at 
any time; that whenever he saw prospects he was out to 
make a deal.” 

It is now strenuously urged by the company that the ad- 
mission of these answers constituted prejudicial error. The 
plaintiff was seeking to recover judgment against the de- 
fendant Baker as well as against the defendant company. 
But the company urges that as to the defendant Baker the 
question for whom he may have been acting at the time was 
not an issue; that if Baker was driving the car his liability 
did not depend upon that question. The facts disclosed by 
the first answer were not only competent, but very material 
in making a case against the defendant Baker. The second 
answer quoted is more favorable to the defendant than the 
plaintiff. While the answers to the two remaining ques- 
tions were not so material, they did disclose how Baker 
happened to be at the place in question, and his reasons for 
being there, and would have a tendency to throw some light 
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upon the probability of the evidence upon this disputed 
point. As against the defendant Baker this evidence was 
clearly admissible: 

“The admissions and declarations of a party to an action 
against his own interest, upon a material matter, are ad- 
missible against him as original evidence, and, where he is 
examined as a witness in his own behalf, it is unnecessary 
to lay a foundation for the admission of such evidence by 
cross-examination.” Young v. Kinney, 79 Neb. 421. 

The evidence being admissible to make out plaintiff’s case 
as against the defendant Baker, it was properly received, 
notwithstanding it may have had some ulterior or collateral 
effect detrimental to the other defendant. Cleland v. An- 
derson, 66 Neb. 252; Gibbard v. Cursan, 225 Mich. 311; 
Lampton v. Davis Standard Bread Co., 48 Cal. App. 116. 

Among other authorities cited by appellant in support of 
its contention that the declarations should not have been 
admitted are the following from this jurisdiction: Clancy 
v. Barker, 71 Neb. 83; Shoemaker v. Commercial Union As- 
surance Co., 75 Neb. 587; Gale Sulkey Harrow Co. v. Laugh- 
lin, 31 Neb. 108. An examination of the authorities so cited 
convinces us they are not controlling in this case; each of 
those cases was based on a contractual right; and in none 
of them was the agent or servant, whose declaration was 
offered, a party to the suit. 

The court could not properly have sustained the objec- 
tions and kept the evidence complained of from the jury. 
The most the court could have done would have been to in- 
struct the jury that such evidence could only be considered 
for the limited and specific purpose for which it was admit- 
ted. Such an instruction would have been proper, and 
doubtless would have been given, if tendered. 

If the defendant company desired to limit the purpose 
and application of any evidence admitted, an instruction to 
that end should have been requested. But such request was 
not made. 

“Tf either party desires an instruction which would serve 
only to guide the jury in weighing certain features of the 
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evidence in connection with the issues, he must request such 
specific instruction. The proper time to make the request 
is when the evidence is concluded, and the proper manner 
of making it is by submitting in writing the instruction de- 
sired.” Osborne v. State, 115 Neb. 65. 

. There is another reason why the admission of the decla- 
rations of the defendant Baker should not be considered as 
prejudicial. Baker testified as a witness by deposition tak- 
en prior to the commencement of the trial. The company, 
in making its defense, offered this deposition of Baker in 
evidence, in which he denied the driving of the car at the 
time of the accident; that he was at the place of the acci- 
dent, or that he transacted any business for the defendant 
company after leaving their establishment that day. 

Had the declarations of Baker been offered by the plain- 
tiff in rebuttal, for impeachment purposes; they should have 
been received. But it is urged that no foundation was laid 
for impeachment by proof of contradictory statements or 
declarations, by calling the attention of the witness to them 
on cross-examination. The witness Baker being a party to 
the suit, against whom judgment was sought, it was not nec- 
essary to lay such foundation. Young v. Kinney, supra; 
Dunafon v. Barber, 3 Neb. (Unof.) 618; Jones, Evidence 
(3d ed.) sec. 851. 

If the evidence of contradictory statements or declara- 
tions was offered solely for impeachment purposes, it 
should not have been admitted, notwithstanding the deposi- 
tion of Baker was on file, until after the deposition was read 
in evidence. Until the deposition was read in evidence, 
statements therein could not be properly impeached. How- 
ever, while such impeaching testimony, if intended solely 
for that purpose, may not have been competent at the time 
it was offered, any error in so receiving it was cured by 
the defendant subsequently offering the deposition in evi- 
dence. Ordinarily the order of proof is a matter in the dis- 
cretion of the trial court, and error cannot be successfully 
asserted on account of any irregularity therein; prejudice, 
in such case, should first appear. 
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“The court in every stage of an action must disregard 
any error or defect in the pleadings or proceedings which 
does not affect the substantial rights of the adverse party; 
and no judgment shall be reversed or affected by reason of 
such error or defect.” Comp. St. 1922, sec. 8657. 

It is urged by the company that there is no evidence, 
other than the declarations of the defendant Baker, from 
which it could be found that Baker was, at the time plaintiff 
was injured, driving the company’s car, in the course of his 
employment, and with the knowledge and consent of the 
master. It appears from the evidence that the plaintiff was 
injured by a car owned by the defendant company; that 
Baker was employed by the defendant company as a sales- 
man in the city of Omaha, and was furnished a car for use 
in his work, which he sometimes used in connection there- 
with at the time of day the accident occurred, and that the 
car in question was the one furnished Baker by the company 
for his use as salesman. There is also ample evidence, 
though conflicting, to support a finding that Baker was the 
driver of the car at the time in question. A presumption 
was thus created, in the absence of evidence to the contrary, 
that the defendant Baker was at the time using the car for 
the purpose for which it was furnished him:by his employer. 
Finegold v. Union Outfitting Co., 110 Neb. 202; Dirks v. En- 
sign Omnibus & Transfer Co., 107 Neb. 556. The only ev- 
idence offered to refute the presumption that the car was 
being used for the purpose for which it was furnished to 
the defendant Baker was Baker’s testimony to the effect 
that he transacted no business for the company after leav- 
ing their establishment that day, and had none to transact 
for them at the place where the accident happened; but his 
declaration is also in evidence that whenever he had the car 
out he was always on duty; that his sales came at any time. 
This clearly created a condition as to which different minds 
might draw different conclusions. Under the evidence we 
conclude that the case was peculiarly one for submission to 
a jury. 

No prejudicial error appearing in the record, the opinion 
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of the commission is withdrawn, and the judgment of the 
trial court is 
AFFIRMED. 


UNITED STATES TRUST COMPANY, APPELLEE, v. CLARA C. 
MILLER ET AL., APPELLANTS. 


FILED OcToser 6, 1927. No. 25003. 


1. Mortgages: SUBROGATION. While a subsequent mortgagee has 
an undoubted right to pay the interest accruing on a prior mort- 
gage to protect his security, yet, in a case where the subsequent 
mortgage does not, by its terms or conditions, authorize the hold- 
er thereof to pay any prior lien or interest thereon, and add the 
amount paid to the debt secured by the subsequent mortgage, 
or contain any condition of like purport, the right to pay in- 
terest on a prior mortgage lien to protect the security of the 
junior lienholder, and recover therefor in foreclosure proceed- 
ings, depends upon the equitable doctrine of subrogation; and 
in such case, in order for a junior lienholder to recover, on fore- 
closure of his mortgage, the interest paid on a prior mortgage, 
he must plead the prior mortgage lien, and facts showing such 
a breach of conditions thereof as give a right to foreclose that 
mortgage. 

INSURANCE. In the absence of a condition in a mort- 
gage requiring the mortgagor to keep buildings on mortgaged 
premises insured for the benefit of the mortgagee, as additional 
security for the loan, the mortgagee is not justified in having 
the buildings insured at the expense of the mortgagor, and add- 
ing the costs thereof to the indebtedness secured by the mort- 
gage. 


Bonus. Where a loan company undertakes to pay off 
a prior lien out of the proceeds of the loan it is making for a 
landowner, it is not justified in paying a bonus to the holder of 
such prior lien, without express authority from the borrower. 

4. Evidence examined, and held to support a decree in favor of the 
plaintiff for only the sum of $833.80, with interest at 10 per 
cent. from date decree entered in the district court. 


APPEAL from the district court for Custer county: BRU- 
No O. HOSTETLER, JUDGE. Affirmed as modified. 


Sullivan, Squires & Johnson, for appellants. 
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Morsman, Maxwell & Haggart and H. L. Wilson, contra. 


Heard before Goss, C. J., GOOD, THOMPSON and EBERLY, 
JJ., ELDRED and L. S. HASTINGS, District Judges. 


ELDRED, District Judge. 

Appellee, hereinafter called thé plaintiff, filed its petition 
for the foreclosure of a real estate mortgage given plaintiff, 
on land owned by appellant Clara C. Miller; the other ap- 
pellants being joined as parties defendant, because of the 
fact that they, with Clara C. Miller, were joint makers of 
the note secured by the mortgage. All appellants are here- 
inafter termed defendants. 

It is alleged in the petition that the plaintiff, fo protect 
its security on March 17, 1924, paid taxes on the mortgaged 
premises in the sum of $198.13. It is also alleged, in sub- 
stance, that the mortgage sued upon was, by its terms and 
conditions, subject to a prior mortgage to secure $16,000; 
that the plaintiff, to protect its mortgage security and pre- 
vent foreclosure of the prior mortgage, paid three instal- 
-ments of interest accruing on said mortgage aggregating 
$1,310, and alleges that said sum, with interest, should be 
added to the amount of the debt secured by the mortgage. 

The answer of Clara C. Miller admits the execution of 
the note and mortgage; that said mortgage was subject to 
a $16,000 mortgage; that she made payments alleged, and 
that the other defendants have no interest in the real estate, 
and denied all the other allegations; alleges that at the time 
she signed the $16,000 mortgage plaintiff stated to her 
that it would bear interest at 6 per cent., and that the $480 
note sued upon was given entirely without consideration; 
further answering, alleges that at the time she made said 
mortgage there existed upon said land a prior mortgage of 
$13,500; that plaintiff paid no money to the defendants in 
consideration of the execution of the mortgage sued upon, © 
or the $16,000 mortgage; that defendant paid plaintiff 
$155 with which to pay taxes due on the land; that plain- 
tiff undertook to pay from the proceeds of the loan the 
$13,500 mortgage, and promised that it would pay to her 
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the amount remaining after such payment; that it did pay 
off said prior mortgage, but refused to turn over or deliver 
to her the remaining sum in its hands as the proceeds of said 
$16,000 mortgage and the mortgage in suit; alleges plain- 
tiff still has in its possession belonging to her $2,000, and 
prays for an accounting. 

The defendants Orville W. Miller, Harland W. Miller, and 
Hugh A. Miller file answers alleging that they signed said 
note, as sureties only, for their mother, the defendant Clara 
C. Miller, and entirely without any .consideration; that 
they claimed no title or interest in the land mortgaged; and 
for further answer allege the same facts, in substance, as 
are alleged by their codefendant, Clara C. Miller, and deny 
all other allegations of plaintiff’s petition, and pray that the 
. issues may be presented to a jury. 

The reply is, in effect, a general denial. 

On February 17, 1925, a supplemental petition was filed 
in which it is alleged, in substance, that since the com- 
mencement of the action the plaintiff has paid out, to protect 
its security, the following additional items: February 17, 
1924, for insurance on buildings, $24.85; August 1, 1924, 
interest on $16,000 prior mortgage, $520; February 1, 1925, 
interest on said prior mortgage, $520; January 30, 1925, 
taxes on real estate covered by mortgage, $196.60, which 
items, with 10 per cent. interest from dates of payment, 
plaintiff asks to have added to the indebtedness secured by 
the mortgage in suit. 

On May 7, 1925, the court found generally for the plain- 
tiff on the petition and supplemental petition, and that there 
was due plaintiff from the makers of the note, for the items 
set forth in the petition, $2,337.95, with 10 per cent. inter- 
est from that date, and a decree of foreclosure was entered, 
from which the defendants have filed this appeal. 

The supplemental petition appears to have been filed Feb- 
ruary 17, 1925, the date of the trial, without the consent of 
the defendants or permission of court, and of this the de- 
fendants complain; but it further appears that on February 
10, 1925, notice of application to file supplemental petition 
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was served upon defendants’ counsel, to whom a copy of 
the proposed supplemental petition was also furnished at 
that time. While no formal order appears to have been 
made with reference to the filing thereof, no objection is 
shown to have been made thereto by defendants nor motion 
to strike, nor application made for additional time to plead, 
nor for postponement of the time of trial by reason thereof. 
We conclude that there was no prejudicial error in consider- 
ing the issues raised by the supplemental petition under the 
circumstances shown by the record. Counsel for plaintiff 
urges that no issue was joined on the supplemental petition, 
but defendants had all answered the original petition, 
and in the absence of an order of the court for the making 
of separate issues on the supplemental petition being filed, 
the answers of defendants already on file would stand as 
answers to both the original and supplemental petition. The 
trial court evidently treated the issues as joined thereto, 
and so do we. 

While the sufficiency of the allegations of the petition, 
so far as it seeks to foreclose the $480 mortgage in suit, 
is not questioned, it is urged by the defendants that neither 
the allegations of the petition, the supplemental petition, nor 
the evidence is sufficient to sustain any recovery by the 
plaintiff on account of any sums alleged by plaintiff to 
have been paid to take up interest coupons, claimed to be 
secured by the $16,000 prior mortgage, to protect its secur- 
ity. It will be noted that neither the petition nor the sup- - 
plemental petition set out the prior mortgage, nor any of 
its terms and conditions. The mortgage of $480 sued upon 
provides that it is subject to one certain mortgage for 
$16,000, in favor of the United States Trust Company, but 
makes no further reference thereto, nor does it authorize 
the holder to pay any prior lien other than taxes, which it 
does provide that the mortgagee may pay and add to the 
amount of the mortgage debt. Therefore, the plaintiffs 
right to pay such interest on a prior mortgage to protect 
its security depends upon the equitable principle that the 
holder of a second or inferior lien may protect his interest 
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in the security by paying off a prior incumbrance, and there- 
by become substituted to the rights of the holder of the 
lien so discharged under the doctrine of subrogation. In 
this case the plaintiff had the unquestionable right to pay 
the interest accruing on the prior mortgage, and, if it did 
so, it became subrogated to the rights of the holder of the 
_ first mortgage to the extent of the interest paid; but, there 
being no provision in the mortgage in suit for the payment 
of a prior lien by the mortgagee and adding it to the amount 
of the mortgage debt, or that the mortgage sued upon should 
stand as security therefor, as there is with reference to 
tax liens, any lien enforced by the plaintiff for the recovery 
of the interest so paid on the prior mortgage would be the 
lien created by the terms of such prior mortgage. No claim 
of subrogation is made, nor any right nor lien claimed under 
the prior mortgage, nor does it appear what the terms or 
conditions of the prior mortgage were, nor that it was in 
any manner trying to enforce a lien thereunder. We con- 
clude that the allegations of the petition and supplemental 
petition in this case were not sufficient to sustain any re- 
covery by the plaintiff for any sum claimed to have been 
paid to take up the interest accruing on a prior mortgage 
lien. 

In the supplemental petition it is alleged that the de- 
fendant failed to keep buildings insured as required by 
the mortgage, and that plaintiff paid certain insurance on 
such buildings to protect its security, and seeks to recover 
the amount of the premium paid. -The mortgage was offered 
in evidence, and appears in the record. While apparently 
it was a mortgage blank used in instances where insurance 
on improvements might be required as additional security, 
yet in this case the blank was not filled out so as to require 
insurance to be carried in any sum. In the absence of an 
agreement for insurance, there was no authority for the 
plaintiff procuring such insurance on the buildings on the 
mortgaged premises at the expense of the mortgagor, and 
claim therefor cannot be sustained. 

It appears from the evidence that the plaintiff paid taxes 
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on the mortgaged security as follows: March 17, 1924, 
taxes for 1922, $198.18, and January 30, 1925, taxes for 
1923, $196.60, which plaintiff is entitled to recover from the 
defendant Clara C. Miller, with interest at 10 per cent. 
from dates of payment, which computed to May 7, 1925, 
the date of the decree in the trial court, aggregate $422.56. 

It is contended by the defendants Orville W. Miller, Har- 
land W. Miller, and Hugh A. Miller that they were not 
properly joined as defendants in the foreclosure action; 
and further that, if properly joined, they were entitled to a 
trial of issues raised by their answers before a jury. The 
contention is answered by section 9211, Comp. St. 1922. 
Under the authority of that section they were properly 
joined as parties defendants. As to the contention that 
they were entitled to a trial by jury, this action is purely 
of an equitable nature to foreclose the mortgage, with in- 
cidentally a possible liability of such defendants for a defi- 
ciency judgment. Said defendants knew at the time they 
signed the note in suit as surety for their mother that it 
was to be secured by a real estate mortgage. Under the 
circumstances there was no error in failing to submit the 
issues joined by the defendants’ answer to a jury. 

By the terms of the note sued upon there was due plain- 
tiff thereon, including interest to the date decree was 
rendered in the district court, May 7, 1925, from the de- 
fendant Clara C. Miller as principal, and the other defend- 
ants as sureties, the sum of $541.78. In arriving at this 
amount we have computed interest on the three instalments 
past due at the time the action commenced from the dates 
they matured, respectively, and on the balance have comput- 
ed interest from the date default was declared by com- 
mencing suit thereon. 

It is contended by the appellants that by the agreement 
for the loan the rate of interest was to have been 6 per 
cent. While the original application for a loan, offered in 
evidence, would indicate that the interest was to be 6 per 
cent., a new application was made and executed which indi- 
cates the rate of interest as 61% per cent., with a commission 
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of $800; and the papers executed all call i 614 per cent. 
While there is some conflict in the oral testimony, we con- 
clude that there was no mistake as to this rate of interest. 

Likewise, it is contended in the briefs of appellants that 
there was fraud and misrepresentation, with reference to 
the necessity of securing life insurance policies by the 
three sons, and.assigning them as additional security for 
the loan. There is no issue of this kind raised by the 
pleadings in the case, nor do we find such contention sus- 
tained by the evidence. 

At the time the $16,000 loan was secured from the plain- 
tiff there was a prior mortgage upon the real estate in- 
volved of $13,500, with some accrued interest. Plaintiff, out 
of the proceeds of the loan, undertook to pay off this prior 
mortgage. Shortly before the application was made the 
holder of the prior mortgage had been asking full pay- 
ment of the loan it held, as shown by the letter from the 
holder of such loan appearing in the record; but, when the 
plaintiff arranged for settlement, a commission was asked, 
first of $216, which was reduced to $108, and this was 
paid by the plaintiff and charged to the defendant. Under 
the circumstances, after having requested payment of the 
entire indebtedness, the charging of a bonus was hardly 
justified, and the plaintiff in this case ought not to have 
paid the bonus to the holder of such prior mortgage with- 
out having special authority from the defendants so to do; 
and we conclude that the defendants are entitled to a credit 
for the amount of the bonus so paid, with interest at the 
same rate they agreed to pay upon the money borrowed, 
which, including the $800 commission, would figure 7% 
per cent. ; such bonus and interest aggregating at the date of 
the decree $130.54. 

After the settlement of the prior mortgage by the plain- 
tiff, and on July 25, 1922, plaintiff had the defendant Clara 
C. Miller sign a letter directed to plaintiff, stating: ‘This 
will be instructions to pay Nate J. House of Broken Bow, 
Nebraska, or as he may direct, the proceeds of my loan of 
$16,000,” ete.—and thereafter, on or about September 8, 
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1922, the company remitted to Nate J. House the balance 
due borrower on said loan, also $320, which would be the 
balance of the $800 commission agreed on in the 
application, after deducting the amount of the com- 
mission mortgage, $480. House made a_ statement 
to Clara C. Miller showing the manner of. dis- 
bursing the proceeds of the loan,. and _ included 
therein an additional sum for commission of $160; premium 
on life insurance policies taken out by the three sons, 
$386.80, and claim of Columbia Fire Insurance Company 
for $242.91. It is contended by the defendants that these 
items should not have been charged to Clara C. Miller nor 
deducted from the proceeds of the-loan. However, the 
plaintiff had nothing to do with making these charges. 
While House had throughout the transaction been the agent 
of the plaintiff, and was paid a commission by plaintiff, 
those charges were made and received by House individual- 
ly after the defendant Clara C. Miller had instructed plain- 
tiff to pay House the proceeds of the loan, and the state- 
ment made by House to her shows such items charged 
against her (and others about which there is no contention). 
and that there was still due him on account of the items 
submitted a balance of $155.41, which balance the defendant 
paid; fairly indicating a consent on her part to the pay- 
ment of such items. Whatever may be the rights of the 
. parties as between House and the defendants, the plain- 
tiff is not responsible for those three items. 

There was due the plaintitf, on May 7, 1925, the date of 
the decree from which appeal was taken, upon the commis- 
sion mortgage sued upon in this action, $541.78, and for 
taxes paid by plaintiff on the mortgaged premises, includ- 
ing interest to that date, $422.56, or a total of $964.34, on 
which defendants are entitled to a credit of $130.54, for the 
bonus erroneously paid by the plaintiff on the settlement of 
the prior mortgage, leaving a balance due the plaintiff on 
the date of the decree of $833.80. 

The decree of the district court is modified and reduced 
to $833.80, with interest from May 7, 1925, at 10 per cent. 
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per annum; costs of this appeal taxed to the appellee. As 
so modified, the decree of the district court is affirmed. 
AFFIRMED AS MODIFIED. 


E. J. LA BORDE, EXECUTOR, APPELLEE, V. FARMERS STATE 
BANK, APPELLEE: EMMA SUHL, APPELLANT. 


FILED OCTOBER 6, 1927. No. 25100. 


1, Appeal. Under the facts stated in the opinion, the payment of 
the money, the subject of litigation, into court by the codefend- 
ant of appellant did not thereby deprive the appellant, claiming 
such fund, of the right of appeal from the decree adverse to 
her claim thereto. 


2. Insurance: CHANGE OF BENEFICIARY. Where a policy of life 
insurance provides the manner in which a change of beneficiary 
can be made and the insured has done all that is required of him 
thereunder to effect such change and dies before his written 
change thereof reaches the insurer, but before the policy became 
payable, the question whether such change is effective ordinarily 
depends upon the precise wording of the contract, whether the 
acts of the insurer required in relation thereto are essentia} 
parts of the contract or mere ministerial or formal details. Held, 
that under the provisions of the policies set out in the opinion 
the acts to be done on the part of the insurer in relation to 
changing the beneficiary were merely ministerial or formal de- 
tails, and not essential parts of such contracts. 


BURDEN OF Proor. Where an insured, while 
ifaolvent and in contemplation of death, changes the beneficiaries 
named in certain policies of life insurance from his estate to his 
wife and dies two days after making such change, and the ef- 
fect thereof was to hinder and delay his creditors in the collec- 
tion of their debts, such transaction is presumptively fraudulent, 
and in a suit brought by the executor of the estate of the in- 
sured, on behalf of creditors thereof, to have such transaction 
declared fraudulent and to recover the proceeds thereof, the 
burden of proof is upon the wife to establish the bona fides of 
the transaction. 


4. Fraudulent Conveyances: INSURANCE: EXEMPTIONS. Where a 
person obtains credit on the faith that he is carrying policies 
of life insurance on his life payable at his death to his estate, 
and two days before his' death, and in contemplation thereof 
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and while insolvent, changes the beneficiary therein from his 
estate to his wife without any consideration therefor, the same 
will be held fraudulent as to his creditors, and his wife will not 
be permitted to claim any part of the proceeds as exempt to 
her from the claims of his creditors, under section 7881, Comp. 
St. 1922. 

5, Executors and Administrators: FRAUDULENT CONVEYANCES. Un- 
der section 1829, Comp. St. 1922, an executor is given the au- 
thority to commence and maintain an action in equity on behalf 
of the creditors of his testate to recover the proceeds of insur- 
ance on the life of his testate, transferred in fraud of the cred- 
itors of such testate. 

6. Constitutional Law. “A party invoking the provisions of a stat- 

ute is not in a position to raise the question as to its constitu- 

tionality.” Ross v. Lipscomb, 83 S. Car. 136. 

Evidence examined, and held sufficient to support the findings 

and decree of the trial court. 


4 


APPEAL from the district court for Sarpy county: 
JAMES T. BEGLEY, JUDGE. Affirmed. 


Sears, Horan & Shaw, for appellant. 
E. S. Nickerson and William R. Patrick, contra. 


Heard before Goss, C. J., DAy, Goop, THOMPSON, and 
EBERLY, JJ., ELDRED and HASTINGS, District Judges. 


L. S. Hastines, District Judge. 

This action was brought by the executor of the last will 
and testament of Fred H. C. Suhl, in behalf of the credit- 
ors of his testate, against Emma Suhl, the Farmers State 
Bank of Millard, Nebraska, et al., to have the change in 
beneficiary in three certain life insurance policies for 
$10,000 each from his estate to the appellant, Emma Suhl, 
decreed fraudulent as to his creditors, and to have the 
same canceled and set aside and said defendants enjoined 
from transferring and disposing of the proceeds thereof 
and to impound and recover the part of said funds to which 
said estate was entitled. Plaintiff’s cause of action is 
predicated upon the following undisputed facts: 

On the 26th day of November, 1924, Fred H. C. Suhl 
was carrying life insurance on his own life in the North- 
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western Mutual Life Insurance Company in the amount of 
$50,000. One policy for $20,000 was made payable to 
Emma Suhl, his wife, and three policies, each in the sum 
of $10,000, were payable to his estate. On said date, in 
contemplation of death, the insured, in a writing signed 
by him, on a blank furnished by the insurance company, 
changed the beneficiary in the three $10,000 policies from 
his estate to his wife and delivered the same to an agent 
of the company to be transmitted by such agent to the home 
office of the insurance company in Milwaukee, Wisconsin. 
The policies were then in the possession of the insurance 
company at their home office. He died insolvent two days 
later and his written change of beneficiaries was not re- 
ceived by the company at their home office until a few hours 
after his death. The insurance company made an indorse- 
ment upon said policies in conformity with the change 
of beneficiary as made by him. The money due on the four 
‘policies, after deducting the loans thereon, amounting to 
$46,461.97, was paid to his wife on December 4, 1924, by 
the insurance company. Upon receipt of the insurance 
money, appellant deposited same in the defendant bank and 
said bank issued to her, against said deposit, its cashier’s 
check for $20,000 and a draft for the sum of $10,000 drawn 
on the Merchant’s National Bank of Omaha. The actual 
funds remained in the defendant bank and were there at 
the time of the commencement of this action and at the 
time the decree was entered. At the time the beneficiary was 
changed, the debts of the insured approximated $90,000, 
more than $50,000 of which were unsecured. At the time 
this action was commenced claims had been allowed 
against the estate for the amount of said indebtedness. 
The assets of the estate other than the proceeds of the 
insurance are sufficient only to pay a small part thereof. 
A part of the insured’s indebtedness was incurred by the 
insured upon the representation that he carried the three 
policies of insurance payable to his estate. 

The dates, amounts and annual premiums of said life 
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insurance policies carried by Fred H. C. Suhl at the time 
of his death are as follows: 

One dated April 15, 1918, for $10,000 with an annual 
premium of $246.36. 

One dated April 23, 1918, for $10,000 with an annual 
premium of $246.30. 

One dated March 20, 1919, for $10,000 with an annual 
premium of $253.40. 

One dated October 23, 1919, for $20,000 with an annual 
premium of $521.80. 

The appellant in her answer alleged that she had a 
separate estate which she received by inheritance from her 
father, and that in good faith she loaned her husband 
money derived therefrom, and that shortly before his death, 
in payment of and to secure payment of said indebtedness, 
he duly assigned said policies of insurance to defendant, 
and that defendant accepted the same in good faith in pay- 
ment of and as security for payment of said indebtedness. 
She further alleged that the amount of insurance she had 
received was less than the amount owing from said de- 
ceased and the amount exempt to her under and by virtue 
of section 7881. Comp. St. 1922. She prayed that the 
action of plaintiff be dismissed, that so much of said in- 
surance as was purchasable by annual payments of $500 
should be decreed to be held exempt from the claims of 
the creditors of insured, and that the policies be decreed to 
have been received in satisfaction of and as security of the 
indebtedness of the deceased to the defendant. 

The reply was a general denial. 

The trial court found that the change in beneficiaries 
in the three $10.000 policies was fraudulent as to the cred- 
itors of the insured. and that the transfer of such insurance 
should be canceled and set aside. The court further founa 
that there was exempt to the defendant, Emma Suhl, as the 
beneficiary named in the $20,000 policy, a sum equa! to a 
policy on which the annual premium did not exceed $500, 
and that the proceeds of all insurance over and above that 
amount inured to the creditors of Fred H. C. Suhl. The court 
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ordered that the defendant Emma Suhl and the Farmers 
State Bank, out of the funds held by them, forthwith pay to 
the clerk of the court the sum of $27,803.53 to the account 
of plaintiff for the benefit of the estate of Fred H. C. 
Suhl for use in payment of claims and debts against said 
estate and the administration expenses thereof, with 7 per 
cent. interest from the date of said decree, and enjoined 
said defendants from transferring or in any manner dis- 
posing of said amount except as ordered. 

The defendant, Emma Suhl, prosecutes appeal from said 
decree. 

Prior to the submission of this case appellee filed a 
motion to dismiss the appeal of the appellant, Emma Suhl. 
The motion was submitted with the case. The record shows 
that, after the rendition of the judgment and before an 
appeal was taken, the defendant bank paid into the district 
court the sum of $28,029.58 in accordance with the decree, 
and at that time the defendant, Emma Suhl, appeared and 
objected and reserved an exception to said payment by her 
codefendant. The principal ground of the motion and the 
only one that merits consideration is that, by the payment 
of the sum of $28,029.58 into the district court in compli- 
ance with said decree. no real issue is presented here for 
determination. Counsel for appellee filed their affidavit 
in support of the motion. It appears from the affidavit 
that the appellant indorsed a cashier’s check issued to her 
on the defendant bank in the sum of $20,000 and a draft on 
the Merchants National Bank of Omaha issued by the de- 
fendant bank to her for the sum of $10,000, same being 
part of the proceeds derived from the insurance, and de- 
livered same to the defendant bank, and that the cashier 
of defendant bank thereupon placed said money in a special 
fund in said bank and drew a check on said fund payable 
to the clerk of the court and delivered the same to him 
pursuant to the decree of the court. It is contended, under 
the facts stated, that payment by the bank amounted to a 
confession or recognition of the correctness or validity of 
the judgment by appellant, and that her objection to the - 
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payment of the money into court by her codefendant was 
only a pretext on which to base her appeal to this court, 
and that by such compliance with the decree there is noth- 
ing left upon which a judgment of reversal can operate. 
The defendant bank at no time claimed any interest in the 
money, the subject of litigation; it was simply the custodian 
of the fund and only a nominal defendant. The bank 
might well desire to pay the money into court and thus 
be relieved of any further liability. The appellant has 
shown no intention of abandoning her appeal, and we are 
satisfied that she did not intend that the payment of the 
money by the defendant bank into court should be regarded 
as a compliance on her part with the judgment of the court 
so as to deprive her of the right of appeal. So far as the 
record shows, the money has never been disbursed and is 
still in the district court subject to any disposition that 
this court may order made thereof. The only parties who 
have any interest in the money in question who can be af- 
fected by this appeal are the appellee and the appellant 
and their rights thereto can as well be determined with 
the money in court as it could be if the defendant bank 
was still the custodian thereof. We conclude that the pay- 
ment of the money, the subject of litigation, into court by 
the defendant bank under the facts stated did not thereby 
deprive the appellant claiming such fund of the right ef 
appeal from the decree adverse to her claim thereto. San- 
ford v. First Nat. Bank, 94 Ia. 680. The cases cited by 
appellee are not applicable to the facts herein. The mo- 
tion is overruled. 

The appellant assigns as error the finding of the trial 
court “that the change in beneficiaries in said three 
policies from the estate to the appellant is fraudulent as 
to creditors and should be set aside.” It is the contention 
.of counsel for appellant that the evidence establishes that 
the insured was indebted to appellant at the time of the 
transfer of said policies in about the sum of $20,800 for 
money loaned to him by her from her separate estate, and 
that she was entitled to have set off to her so much of the 
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proceeds of said insurance as would pay the indebtedness 
due her and as would be exempt to her under section 7881, 
Comp. St. 1922. 

In this connection it is claimed by counsel for appellee 
that there was no actual change in beneficiaries in the 
three policies prior to the death of the insured, in that the 
indorsement of such change was not made by the insur- 
ance company thereon until after the death of the insured 
and that therefore the estate was entitled to the proceeds 
of said insurance. Whether such change was made de- 
pends upon the precise wording of the policies in question. 
The policies all contain this provision: 

“The insured may change any beneficiary not irrevo- 
cably designated, but that no such change shall be effective 
unless made in writing and filed in the home office of the 
company (accompanied by this policy for suitable indorse- 
ment) prior to or at the time this policy became payable.” 

The policies also provide that the insurance should be- 
come payable upon proof of the death of the insured. In 
considering a similar question in the case of Goodrich v. 
Equitable Life Assurance Society, 111 Neb. 616, it is said 
in the opinion by Judge Day: 

“In some of these cases where the insured has not an 
unconditional right to change the beneficiary, and the lan- 
guage used seems to require that some exercise of judg- 
ment on the part of the company is essential to the change 
of beneficiary, it is held that, notwithstanding the insured 
may have done all that is required of him, but dies before 
the insurer’s consent is given, the change of beneficiary is 
not effected. The question in each particular case, there- 
fore, is ordinarily whether the acts required on the part 
of the company are essential parts of the contract or mere 
ministerial and former details.” 

Applying the foregoing as the correct rule in construing 
the provisions in the policies in question, the question 
arises: Were the acts required by the company essential 
parts of the contract of insurance or merely ministerial 
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tion required that the change of beneficiary be made in 
writing by the insured. This was done upon a blank 
furnished by the company and transmitted by its agent 
to the home office of the insurance company. Under such 
provisions it was required that such written change of 
beneficiary be filed in the home office of the company before 
the policy became payable. This was done, although not 
received by the company until after the death of the in- 
sured. The indorsement of the change of beneficiary there- 
on by the company was, under said provisions of the policies, 
purely a ministerial act. It required no exercise of judg- 
ment on the part of the company in relation thereto. The 
company recognized the change and paid the proceeds 
of the insurance accordingly. The change made in the bene- 
ficiary was effective under the terms of the policies so as 
to entitle appellant to the proceeds thereof if such change 
was not fraudulent as to the creditors of the insured. The 
principal question involved herein is: Was the change in 
beneficiary valid as against her husband’s creditors on 
account of money loaned to him from her separate estate? 
The effect of the transfer of the insurance from her hus- 
band’s estate to her while he was insolvent was to put. the 
proceeds of such insurance beyond the reach of his credi- 
tors and the transaction is presumptively fraudulent, and 
the burden of proof was upon the appellant to establish the 
bona fides of such transaction. Carson v. Stevens, 40 Neb. 
112; Kirchman v. Kratky, 51 Neb. 191; Glass v. Zutavern, 
43 Neb. 334; Jansen v. Lewis, 52 Neb. 556; Fisher v. Her- 
ron, 22 Neb. 183; Bartlett v. Cheesbrough, 23 Neb. 767; 
Plummer v. Rummell, 26 Neb. 142; White & Sons v. Wood- 
ruff, 25 Neb. 797. 

Briefly summarized, the evidence upon the question in- 
volved shows that appellant owned eighty acres of land 
when she was married to Fred H. C. Suhl, which she had 
inherited from her father. This eighty was sold in the 
fall of 1919 for $20,800. Eighteen-hundred dollars was paid 
at the time the contract of sale was made and the balance 
on March 1, 1920. The evidence does not show what be- 
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came of the $1,800. Nineteen-thousand dollars was de- 
posited in the Farmers State Bank of Millard, in a joint 
account of herself and husband, about March 1, 1920. The 
evidence does not show how much money the husband had 
on deposit in the bank at the time the $19,000 was de- 
posited. It appears that the husband, soon after the de- 
posit of said money in the bank, drew checks on said ac- 
count as follows: $8,000 to his father; $9,000 in payment 
of an indebtedness that he owed to the bank, $5,000 of 
which had been borrowed from the bank to make the ini- 
tial payment on 480 acres of land in Keith county, Nebraska, 
which he had purchased on contract in the fall of 1919; 
and $1,288 to Payne Brothers. The evidence shows that 
the purchase price of the Keith county land was $50,000. 
Five-thousand dollars was paid, as stated, at the time of 
the making of the contract; $23,000 was to be paid on 
March 1, 1920; for the balance of the purchase price, mort- 
gages then on the land were to be assumed. The evidence 
further shows that on the 4th day of March, 1920, the 
husband deposited between $12,000 and $13,000 in the 
joint account of himself and wife in said bank, and no fur- 
ther deposits are shown to have been made in that account 
up to the time the Keith county land was settled for on 
March 23, 1920. Neither does it appear from the evidence 
that from the time that his wife deposited the $19,000 in 
the bank on March 1, 1920, up to March 23, 1920, any part 
on deposit therein was withdrawn from said account ex- 
cept as hereinbefore stated. On March 23, 1920. the bank 
paid a check drawn thereon by the husband for $22,918 
in payment for the Keith county land. It would appear 
from this that the husband must have had about $10,000 
of his own money in said bank at the time appellant’s 
$19,000 was deposited. On the payment of the purchase 
price over and above the incumbrances on the land, the 
same was deeded jointly to appellant and her husband, 
Fred H. C. Suhl. The evidence further shows that before 
the Keith county land was purchased appellant and her 
husband looked over the land together, and she stated ‘that 
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she was going to have the 160 acres of the land that had 
the improvements on. After the contract for the purchase 
of the land had been entered into by her husband and $5,000 
paid down thereon, she had a conversation with her fath- 
er-in-law, in which he told her that “it didn’t look so well; 
that he thought they had better let the $5,000 go and stay 
where they were,” and that she said “that it was all right 
the way it was; that she was getting more out of it that 
way, out there.” After the death of her husband and 
while his estate was in the progress of settlement, she made 
a statement in the presence of the county judge and others 
“that she was the owner of 80 acres of land in Sarpy coun- 
ty which she had sold and put the proceeds into Keith 
county land.” She denied making these statements or that 
she knew very much about the purchase of the Keith county 
land and claimed that she loaned the money to her husband. 

It is claimed that certain statements made by her hus- 
band to the insurance agent who made the transfers of the 
insurance policies tend to support her claim that he was 
indebted to her. The statements in substance were that he 
wanted to transfer the policies to her because he had ‘“‘went 
through with about all of her property.” These statements 
made by the husband have little probative force upon the 
question involved. The Keith county land had been pur- 
chased when, as a matter of common knowledge, land 
values were at about their highest point, and the land had 
decreased in value from that time until at the time of his 
death it was worth but ‘ittle more than the incumbrance 
against it, and his statements probably refer to the fact 
that he had lost her money by making their joint invest- 
ment. We have nothing but her bare statement that she 
loaned the money to her husband. On the other hand, 
the facts and circumstances disclosed by the evidence seem 
quite convincing that she invested her money in the Keith 
county land. We are convinced from a careful examina- 
tion of the evidence that appellant has not established that 
her husband was indebted to her at the time of the transfer 
of the insurance policies, therefore she does not have any 
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claim as against his creditors to any part of the proceeds 
of such insurance on account thereof. We conclude that 
under the evidence the change in beneficiary from the es- 
tate of the husband to his wife either as security for an 
alleged indebtedness or as payment thereof was fraudulent 
as to his creditors. 


Counsel for appellant further contends that, should it 
be found from a consideration of the evidence that the in- 
sured was not indebted to appellant at the time of the 
change in beneficiaries on the three policies in question, 
such change would be valid under section 7881, Comp. St. 
1922, and taking into consideration the $20,000 policy in 
which she was named as beneficiary, that she would be 
entitled to so much of the proceeds of such insurance on 
all of said policies as a $500 annual premium would pur- 
chase, and that the remainder of said funds would inure 
to the benefit of the creditors. That statute provides: 


‘‘All moneys and all and every benefit accruing under 
any policy or certificate payable at the death of the insured 
where the annual premium thereon, including all others on 
like policies, does not exceed five hundred dollars, shall be 
exempt from the claims of creditors when the person en- 
titled thereto is not the executor or administrator of the 
insured or of the beneficiary. And when the annual pre- 
mium thereon shall exceed five hundred dollars, such ex- 
emption shall not apply to such excess, but all money accru- 
ing thereunder, or under like policies, by virtue of such 
excess, Shall inure to the benefit of the creditors of the 
person paying the same, whether such person is the insured 
or a beneficiary.” 


Under the statute all moneys and benefits accruing under 
any policy or certificate payable at death of the insured, 
where the insured pays the premium thereon, are not 
exempt from the claims of creditors of the insured when the 
person entitled thereto is the executor or administrator of 
the insured. The effect of the change in beneficiary from 
his estate to his wife was to make a part of the proceeds 
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thereof exempt from the claims of his creditors when, 
otherwise, this would not have been the case. Credit was 
extended to him on account of having such insurance pay- . 
able to him. When the insured made the change of bene- 
ficiaries in the policies, he made the same in contemplation 
of impending death. He died two days after making the 
change. The fact that the insured was about to die at the 
time the change was made gave to the policies a pecuniary 
value nearly equal to the amount which the insurance com- 
pany on his death would be required to pay under the terms 
of the policies. The estate of the insured, but for the 
change in beneficiary, would have been entitled to have re- 
ceived the full amount payable thereon at his death. If 
the change in beneficiary had been made at a time when 
the insured had a normal expectancy of life, even though he 
was insolvent, the change might have been valid as against 
his creditors. But under the facts herein he could not, 
while insolvent, change his beneficiary and so divert from 
the claims of his creditors so much of the proceeds as would 
become exempt, under the statute, by reason of such 
change. The change in beneficiaries under such circum- 
stances was fraudulent as to his creditors. The following 
cases support the conclusion reached: Navassa Guano Co. 
v. Cockfield, 165 C. C. A. 363, 6 A. L. R. 1168, and note; 
Burton v. Farinholt, 86 N. Car. 260; lonta County Savings 
Bank v. McLean, 84 Mich. 625; Friedman Bros. v. Fennell, 
94 Ala. 570; 12 R. C. L. 511, sec. 41. The trial court was 
right in finding that the appellant did not have any claim 
to any part of the proceeds derived from said three insur- 
ance policies, and in setting aside and canceling the transfer 
thereof. 

- The trial court found that under the statute the appellant 
was entitled to all the proceeds of the $20,000 policy in 
which she was named as beneficiary and on which there was 
a premium of $521.80 payable annually; the proceeds of 
which, after deducting the loans made thereon by insured, 
amounted to $18,658.44. This was all that she was entitled 
to. - 
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Appellant further insists that the executor is not author- 
ized by law to bring this action and that the same should 
be dismissed. This is without merit. Section 1829, Comp. 
St. 1922, expressly gives an executor or administrator au- 
thority to commence and maintain an action of this kind. 

It is further urged by appellant that section 7881, Comp. 
St. 1922, is unconstitutional and void. The appellant is not 
in a position to raise this question. She invoked the pro- 
tection of the statute and thereby treated the same as 
constitutional and valid. The rule is: ‘A party invoking 
the provisions of a statute is not in a position to raise 
the question as to its constitutionality.” Ross v. Lipscomb, 
83 S. Car. 136. 


The decree is right, and is 
AFFIRMED. 


CHARLES EARL MARSHALL V. STATE OF NEBRASKA. 
FILED OCTOBER 6, 1927. No. 25727. 


1. Information: VERIFICATION. Under section 10088, Comp. St. 
1922, requiring informations to be verified by the oath of the 
county attorney, it is sufficient to meet the requirements of the 
statute if it appears, no matter in what form, that the truth of 
the charge or charges contained in the information are con- 
firmed and substantiated by the oath of the county attorney. 
Held, that the truth of the charges contained in the information 
herein was sufficiently verified by the oath of the county attorney 
to meet the requirements of the statute. 

FiLInG. Under section 10087. Comp. St. 1922, an in- 
formation may be filed in vacation in the court having juris- 
diction of the offense. 

38. Forgery. ‘‘Where one affixes to a note a signature which he in- 
tends shall be regarded as that of another person. the act is 
not prevented from being forgery by the circumstance that the 
name is not correctly written.” State v. Chance. 82 Kan. 388. 

Where the name “H. A. Timnernan” was signed to a 

variance is so slight that a person of ordinary prudence would 
note with the intention of the person signing the same that it 
should be taken for the signature of “H. A. Timmerman,” the 


SS oadey gt 
ie rd 


10. 


NEBRASKA REPORTS. [VoL. 116 
Marshall v. State. 


be likely to be deceived thereby and to accept it for the genuine 
signature. 

INFORMATION: VARIANCE. Under section 10075, Comp. 
St. 1922, a variance in names in order to be fatal must be such 
as to be material to the merits of the case or such as may be 
prejudicial to the defendant. Held, that the variance between 
the name “H. A. Tinnerman” as signed to the copy of the forged 
note set out in counts three and four of the information and the 
name “H. A. Timnernan” signed to the forged note offered in 
evidence is not so great that it can be said, as a matter of law, 
to be material to the merits or likely to have misled the defend- 
ant to his prejudice in making his defense. 

Criminal Law: INSTRUCTIONS. “Before error can be predicated 
upon the failure to charge the jury upon a given point, there 
must have been a request therefor, unless it is upon a question 
where a statute or positive rule of law requires the giving of 
such instruction.” Georgis v. State, 110 Neb. 352. 

In a prosecution for forgery and uttering and 
publishing a forged note, the failure of the trial court to in- 
struct that variance between the name of the maker of the 
note, as alleged in the information charging such offense, and 
the one signed to the note is fatal, if not idem sonans, is not 
reversible error, where no request is made for such an instruc- 
tion. 


INSPECTION OF Books. Under section 8901, Comp. St. 
1922, the granting of orders for the inspection of books and 
papers or the right to make copies thereof is left to the dis- 
cretion of the trial court, and it is also left to the discretion of 
the trial court whether or not to exclude such books and papers 
at the trial if inspection is not permitted. Held, there was no 
abuse of discretion by the trial court in denying the application 
of defendant for an order for the inspection of books and papers 
and the right to make copies thereof or in permitting the in- 
troduction of such books and papers in evidence when offered. - 
New TriaL: MISCONDUCT OF PROSECUTOR. Where one 
of the grounds alleged in a motion for new trial is misconduct 
on the part of the county attorney, and the question is submitted 
upon conflicting affidavits and decided by the trial court, the 
ruling will not be set aside upon review, unless such ruling is 
clearly wrong. 

Forgery: PENALTY. “An information which charges forgery of 
an instrument and the fraudulent uttering of the same instru- 
ment by the same verson charges but one crime, and in case of 
conviction but one penalty can be inflicted.” In re Walsh, 37 


Neb. 454. 
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11. Evidence examined, and held sufficient to support the verdict of 
the jury. 


ERROR to the district court for Sarpy county: JAMES T. 
BEGLEY, JUDGE. Affirmed as modified. 


Nickerson & Nickerson and Pitzer & Tyler, for plaintiff 
in error. 

O. S. Spillman, Attorney General, and T. J. McGuire, 
contra. 


Heard before Goss, C. J., Rose, GoopD, THOMPSON and 
EBERLY, JJ., ELDRED and HASTINGS, District Judges. 


L. S. HASTINGS, District Judge. 

The defendant was tried and convicted in the district 
court for Sarpy county, Nebraska, upon the charges of for- 
gery and uttering forged notes. The information upon 
which he was convicted contained four counts. In the first 
count of the information defendant was charged with hav- 
ing forged the signature of Mike Klien to a note in the 
amount of $1,500, the second count charged the defendant 
with uttering and publishing said note, and the third 
count charged the defendant with having forged the sig- 
nature of H. A. Timmerman to a note in the amount of 
$2,500, and the fourth count charged the defendant with 
uttering and publishing the Timmerman note. By this 
proceeding the defendant seeks a reversal of the judgment 
of conviction. 

Before the arraignment the defendant moved to quash 
the information, one of the grounds being that same was 
not verified as required by law. The motion was overruled 
and the ruling thereon is assigned as error. An examina- 
tion of the information discloses that it has no formal veri- 
fication attached to it. “The information is in the form 
of an affidavit. [Immediately following the title of the 
case and preceding the information appears the following: 
“State of Nebraska, County of Sarpy, ss.” In the body 
of the information the county attorney says he gives the 
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court to understand and be informed, then follows the first 
count, wherein forgery is charged in direct and positive 
terms, and in the beginning of the second, third and fourth 
counts the county attorney “being first duly sworn on his 
oath shows,” then follow in direct and positive terms the 
charges of uttering and publishing, forgery, and uttering 
and publishing. At the end of the information appears the 
signature “H. A. Collins,” the county attorney referred to 
in the information, and following his signature: “Sub- 
scribed and sworn to before me this 9th day of October, 
1926, Eliza M. Wilson, Clerk of the District court, by C. 
S. Marth, Deputy.” To this is attached the seal of the court. 

Counsel for defendant contend that because no formal 
verification in the form of a statement or certificate is ap- 
pended to the information stating that the facts therein 
contained are true, or true as the county attorney verily 
believes, the same is not verified by the oath of the county 
attorney, as required by section 10088, Comp. St. .1922. 
The statute requires that the information “shall be veri- 
fied by the oath of the county attorney, complainant, or 
some other person.” The statute is mandatory and has 
been so construed by this court. Trimble v. State, 61 Neb. 
604. Verify means “The swearing to an affidavit. To 
confirm and substantiate by oath.”” 3 Bouvier, Law Dic- 
tionary (3d Rev.) 3394. To meet the requirements of the 
statute, it is sufficient if it appears, no matter in what form, 
that the truth of the charge or charges contained in the 
information are confirmed and substantiated by the oath 
of the county attorney. The county attorney subscribed 
to the information and was sworn thereto by an officer 
qualified to administer the oath. It appears in the infor- 
mation that he made the charges on his oath; the. legal 
import of this is that the county attorney made oath that 
the charges therein were true. This is sufficient to meet 
the requirements of the statute, although no formal veri- 
fication was appended thereto. However, the form used is 
not recommended as a model to be used in verifying infor- 
mations. A form meeting all requirements of the statute 
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is set out in Nichols v. State, 109 Neb. 335, and should be 
used in verifying informations, although any form may be 
used that meets the requirements of the statute. 

It is assigned as error that the information was not filed 
while the court was in session at a regular jury term, and 
that by reason thereof the court did not acquire jurisdic- 
tion to try the defendant. 

It appears from the record that on preliminary exam- 
ination the defendant was held to appear at the next jury 
term of the district court for Sarpy county, which com- 
menced on October 11, 1926. A transcript of the prelimi- 
nary examination was filed on August 2, 1926. The infor- 
mation on which defendant was tried was filed October 
9, 1926. 

It is stated by counsel, although such does not appear in 
the record, that the term during which the information 
was filed was an equity term, and that court was not in 
session at the time the information was filed. The ques- 
tion here presented was not brought to the attention of the 
trial court in any way, but is raised for the first time in 
this court. In support of their contention counsel cite 
Inve Vogland, 48 Neb. 37, and Cubbison v. Beemer, 81 Neb. 
824, wherein it is held: 

“Under the provisions of chapter 108 of the Laws of 
Nebraska passed in 1885, the requirement that ‘all informa- 
tions shall be filed during term, in the court having juris- 
diction of the offense specified therein,’ is mandatory, and 
an information, upon which the accused is to be tried for 
felony, is void if filed in vacation.” 

If the statute on which those decisions were based was 
still in force the contention of counsel would be correct, 
but in 1915 the legisiature amended the section by striking 
out “during the term,” and the section now reads: 

“AN informations shall be filed in the court having juris- 
diction of the offense specified therein, by the prosecuting 
attorney of the proper county as informant.” Section 10087, 
Comp. St. 1922. 

The plain intention and purpose of the legislature in 
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making that amendment was to do away with the construc- 
tion placed thereon by this court in the cases cited. To give 
the statute the construction that counsel for the defendant 
now contends for would be to judicially legislate that back 
into the statute which the legislature deliberately took out 
by the amendment. This we are not inclined to do. The 
statute as amended does not require that an information 
must be filed “during the term,” and no good reason exists. 
for requiring it to be done. “In the absence of a statute 
to the contrary, informations may be properly filed with 
the clerk of court in vacation.” 31 C. J. 687, sec. 151; 
State v. Kyle, 166 Mo. 287; State v. Corbit, 42 Tex. 88. An 
information may now be filed in vacation in the court hav- 
ing jurisdiction of the offense. 

Counsel for defendant cite Nichols v. State, supra, as 
holding that an information must be filed when the court. 
is in session at a jury term. This is not correct. In that 
case a brief form of an information charging murder in 
the first degree was approved as sufficient and as a proper 
standard to be followed, and the question now under con- 
sideration was not involved or decided. We conclude that 
the trial court was not without jurisdiction to try the de- 
fendant on account of the information having been filed 
while the court was not in session at a regular jury term. 

It is urged that there is a material variance between the 
name “H. A. Timmerman,” alleged to have been forged, 
and the name “H. A. Timnernan” appearing as maker on 
the forged note. The evidence shows beyond any doubt. 
that it was the name “H. A. Timmerman” that was in- 
tended to be forged on the note, and that of no other per- 
son. The simulation of the signature of “H. A. Timmer- 
man” on the forged note is so well executed that a person 
used to comparing signatures might be deceived thereby. 
In writing the signature of “Timmerman” the forger mis- 
spelled the name by substituting the letter “n” in two 
places in the name for the letter ‘‘m,” but the signature 
is so cleverly simulated otherwise that it takes more than 
a casual inspection to determine that the name has been 
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misspelled and that it is not the genuine signature of H. A. 
Timmerman. 

It is upon the misspelling of the name “Timmerman” and 
the spelling of it as ‘“Timnernan” that the defendant pre- 
dicates his contention of material variance. It is claimed 
that by reason of the misspelling of the name ‘“Timmer- 
man” the names “Timmerman” and “Timnernan” are not 
idem sonans, and that the trial court should have held as 
a matter of law that such variance was fatal. The names 
are practically idem sonans, and the person writing the 
name to the forged note intended that it should be taken 
for the name “Timmerman,” and having written it with 
that intention in such a way as might deceive a person of 
ordinary prudence, his fraudulent purpose and felonious 
intent to. commit a forgery are as clearly manifested as 
they would have been if the spelling had been entirely cor- 
rect. 

“The general rule is that it is sufficient if the resemblance 
between the counterfeit and the genuine instrument or sig- 
nature is such as to deceive a person of ordinary observa- 
tion, and thus to create the possibility of fraud. It is not 
necessary that the similarity should be such as to impose 
on an expert. So it is not necessary that there should be 
so perfect a resemblance to the genuine handwriting of 
the party whose name is forged as would impose on persons 
having particular knowledge of the handwriting of such 
party. And one who signs to an instrument a name which 
he intends to be that of another person may be guilty of 
forgery, though the name is misspelled or incorrectly writ- 
ten, aS where the name ‘Henry Heinis’ was signed to a 
note with the intention that it should be supposed to be 
the signature of ‘Henry Hein,’ or where ‘Hawood’ was 
signed for ‘Haywood’.” 12 R. C. L. 143, sec. 6. 

See, also, State v. Chance, 82 Kan. 388, 27 L. R. A. n.s. 
1003, and note; State v. Gryder, 44 La. Ann. 962, 32 Am, 
St. Rep. 358; People v. Alden, 118 Cal. 264; State v. Coving- 
ton, 94 N. Car. 918, 55 Am. Rep. 650; Baysinger v. State, 77 
Ala. 63, 54 Am. Rep. 46; Gooden v. State, 55 Ala. 178; Peete 
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v. State, 2 Lea (Tenn.) 518; Rollins v. State, 22 Tex. App. 
548, 58 Am. Rep. 659; Hall v. State, 55 Tex. Cr. Rep. 267: 
Rubio v. State, 50 Tex. Cr. Rep. 177. 

When the author of the forgery affixed to the note the 
signature “H. A. Timnernan” and intended that it should 
be regarded as the signature of H. A. Timmerman, the act 
was not prevented from being a forgery by the circum- 
stance that he misspelled the name. It cannot be said as a 
matter of law that the variance in such names is so great 
as to prevent the deception of any person of ordinary pru- 
dence. The misspelling of the name was an error on the 
part of the author of the forgery and the law does not per- 
mit him to use it as a shield to protect himself from the 
consequences of his criminal act. 

It is next urged there is a fatal variance between the 
name “H. A. Timnernan,” signed as maker to the forged 
note offered in evidence, and the name “‘H. A. Tinnerman,” 
signed to the copy of the forged note set out in counts 
three and four of the information. The cases bearing upon 
this question are many, some sustaining the position of 
defendant that the variance in names here presented is 
fatal and others holding that even a greater variance is 
not fatal. We believe from examination of the cases that 
the cases holding that such variance is not fatal are more 
in accord with our Criminal Code. 

“In adopting the Criminal Code the legislature intended 
to provide a rational system of procedure for the trial of 
persons accused of crime, and to abolish the hypertechnical 
rules of the common law.” Burlingim v. State, 61 Neb. 276. 

Under section 10075, Comp. St. 1922, the variance in 
names, in order to be material, must be such as to be ma- 
terial to the merits of the case or such as may be prejudi- 
cial to the defendant. In construing the statute in Golds- 
berry v. State, 66 Neb. 312, 332, it was said: “This sec- 
tion does away with all objections that are merely techni- 
cal, and do not affect the substantial rights of the defend- 
ant. It requires that every objection grounded upon alleged 
difference between a descriptive averment and the evidence 
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given in support thereof shall be disregarded, unless the 
difference is so material as to mislead the defendant and 
prejudice him in making his defense.” 

In 31 C. J. 840, sec. 451, the rule is announced: ‘“‘Under 
the modern practice, a variance is not material unless it 
misleads accused in making his defense or may expose him 
to the danger of being again put in jeopardy for the same 
offense.” 

In 14 R. C. L. 207, sec. 51, it is said: “Slight variations 
in orthography have sometimes been held fatal and some- 
times not, but it may be stated as the general rule deducible 
from the modern decisions that where the name as written 
in the indictment may be pronounced in the same way as 
the name given in the evidence, although such may not be 
the strictly correct pronunciation, the variance will not 
be regarded as fatal, unless the variant orthography be such 
as would be likely to mislead the defendant in preparing 
his defense.” 

The following cases hold a variance in names as great 
or greater than the variance in the names here in question 
not to be fatal: People v. Spoor, 235 Ill. 230, 126 Am. St. 
Rep. 197; Pitsnogle v. Commonwealth, 91 Va. 808, 50 Am. 
St. Rep. 867; State v. Patterson, 24 N. Car. 346, 38 Am. 
Dec. 699; State v. White, 34S. Car. 59, 27 Am. St. Rep. 783 ; 
Rowan v. State, 57 Tex. Cr. Rep. 344, 186 Am. St. Rep. 
1005; Santolini v. State, 6 Wyo. 110; Millett v. Blake, 
81 Me. 531; Myer v. Fegaly, 39 Pa. St. 429; Elliott v. Knott, 
14 Md. 121; Langdon v. People, 133 Ill. 382. 

We conclude that the names in question may be pro- 
nounced so nearly alike, although such may not be strictly 
the correct pronunciation, that we cannot say as a matter 
of law that the variant orthography was such as to mislead 
the defendant to his prejudice in making his defense. Fur- 
thermore, in this connection the record shows that, after 
defendant’s motion to quash said counts on account of the 
variance in names and before the defendant was arraigned, 
counsel for the state made application to correct the va- 
riance in names by amendment to the information, and the 
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trial court granted the application. The defendant then 
renewed his motion to quash said counts of the information 
“as amended,” and on the court overruling the motion the 
defendant moved the court to quash said counts of the in- 
formation ‘as amended” for the reason there had been no 
preliminary examination on the offense charged in said 
counts ‘‘as amended,” and this motion was overruled. When 
the forged note, exhibit 18, was offered in evidence, no 
objection was made by the defendant on account of any 
variance between said names. The copy of the information 
set out in the transcript does not show that such amend- 
ment was actually made, but the record does show that de- 
fendant treated the information as amended, and he is not 
now in a position to complain because the manual change 
might not have been made therein correcting the variance 
in names On the record as presented, we conclude the va- 
riance between such names could in no way be prejudicial 
to the defendant or in any way mislead him in making his 
defense. 

It is further contended in this connection that the ques- 
tion as to whether there was a material variance in names 
should have been submitted to the jury for their determina- 
tion, and that there was error in not doing so, also that the 
court erred in assuming in the instructions to the jury that 
“Timnernan” as signed to the forged note was the name 
“Timmerman.” We are unable to find in any instruction 
given by the trial court where it was so assumed. The in- 
structions left the question to the jury to determine wheth- 
er the defendant had forged the signature of H. A. Tim- 
merman. The trial court in the instructions did not, “either 
by°omission or by expression, withdraw from the consid- 
eration of the jury an issue or essential element necessary 
for its determination.” The above rule announced in the 
case of Osborne v. State, 115 Neb. 65, does not apply, as 
contended by counsel for defendant. It would have been 
proper for the court to have instructed the jury without 
any request therefor that if they found there was a material 
variance between such names to acquit the defendant. The 
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defendant did not request any instruction bearing upon 
this question and in the absence of such request the failure 
of the court to so instruct was not error. This court has 
held: ‘Before error can be predicated upon the failure 
to charge the jury upon a given point, there must have been 
a request therefor, unless it is upon a question where a 
statute or positive rule of law requires the giving of such 
instruction.” Georgis v. State, 110 Neb. 352; Welter v. 
State, 112 Neb. 22. 

The precise question here involved was decided in the 
case of Santolini v. State, supra, wherein it was held: 

“Failure to instruct the jury that a variance between 
the name of the maker of a check as alleged in an indict- 
ment for forgery, and as signed to the check, is fatal if 
they are not idem sonans, is not reversible error when no 
request is made for such instruction.” (71 Am. St. Rep. 
906). 

The defendant complains that the trial court erred in 
denying his application to permit him to inspect certain 
books and papers named therein and in permitting same to 
be introduced at the trial when inspection and copies were 
denied. Among the papers which defendant asked to in- 
spect weré the two forged notes. Under section 8901, Comp. 
St. 1922, it is left to the discretion of the trial court wheth- 
er or not an order should be entered directing the adverse 
party to give the other, within a specified time. an inspec- 
tion and copy or permission to take a copy of the books, 
and it is also within the discretion of the trial court wheth- 
er or not to exclude such books and papers at the trial if 
inspection or copies is not permitted. The trial court in 
denying the application of defendant exercised his discre- 
tion and there was no abuse thereof. Furthermore, the 
record shows that the defendant was not prejudiced in any 
way by the denial of said application, as he was furnished 
photographic or photostatic copies of the forged notes, as 
well as practically all other exhibits offered in evidence by 
the state prior to the trial. Defendant seems to complain, 
not so much of the fact that he was denied an inspection 
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and copy of the instruments demanded, as his failure to 
have the originals in his possession so that he might make 
an ink test of the signatures on the two forged notes, also 
of the ink in the number and due date on the notes and of 
entries in the note register. If this was the main purpose 
for which he desired the instruments mentioned the trial 
court certainly did not abuse his discretion in denying the 
application. To have permitted such experiment with the 
ink used on such instruments would possibly mutilate them 
before they were introduced in evidence and destroy, to a 
great extent, their value as evidence. 

The defendant assigns as error the alleged misconduct 
of the county attorney in causing the defendant’s second 
arrest on another charge the evening before the trial and 
statements claimed to have been made by the county at- 
torney in the presence of some members of the jury in re- 
gard thereto. The defendant supports his claim of the 
alleged misconduct of the county attorney with his own 
affidavit. The affidavit of the county attorney and the 
sheriff flatly contradict the affidavit of the defendant as to 
such alleged misconduct. Upon the showing thus made 
the trial court passed upon this question in overruling the 
motion for a new trial and after an examination of the 
affidavits we are not disposed to disturb the ruling of the 
trial court. 

It is insisted that the evidence is not sufficient to sustain 
the verdict. We will not discuss the evidence in detail, to 
do so would unnecessarily extend the length of this opinion. 

It is conceded by the defendant that the names to the 
notes in question are not the genuine signatures of the 
persons that they purport to be, also that the notes are in 
the handwriting of the defendant with the exception of 
the signature, number and due date in the lower left hand 
corner of each note. The number and due date of each 
of said notes is conceded to be in the handwriting of one 
E. C..Goerke. At the time the forgeries were committed 
on May 138, 1926, E. C. Goerke was president and the de- 
fendant cashier of the First State Bank of Papillion, Ne- 
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braska, formerly the Farmers State Bank at that place. 
The evidence shows that irregularities were discovered by 
the bank examiners in the bank about July 1, 1926, and 
that thereafter the president, E. C. Goerke, absconded 
and has not since been apprehended. The bank was taken 
over by the guaranty fund commission shortly thereafter. 
The two forged notes were found in the note case of the 
bank, and the purported makers, on being notified that the 
bank held their notes, declared their signatures to the notes 
to be forgeries. The purported makers of said notes, Mike 
Klien and H. A. Timmerman, were farmers living near Pa- 
pillion, and who had resided in Sarpy county for many 
years. Klien had a small deposit account with the bank, 
Timmerman none. He had formerly done business with 
the Farmers State Bank before its name was changed to 
the First State Bank of Papillion. Both of their signature 
cards were in the bank at the time the forgeries were com- 
mitted and the author of the forgery undoubtedly copied 
their names from such signature cards. On the same day 
that Mike Klien’s name was forged to the $1,500 note he 
received credit on his account in said bank for that sum, 
it also appears that on the same day an account was opened 
in said bank with H. A. Tinnerman, Adm’r, and on the 
same day the ledger sheet of H. A. Tinnerman, Adm’r, 
shows a credit for the amount of the forged note. On the 
same day it appears that three checks were drawn against 
the account of Mike Klien for $500 each, and on the same 
day three checks appear to have been drawn against the 
account of H. A. Tinnerman, Adm’r, two for $833.33 and 
one for $833.84. The checks on such accounts were not 
drawn by either Klien or Timmerman and they knew no- 
thing of the transactions. The checks drawn against said 
account as well as the deposit slips were not to be found 
among the papers of the bank and had apparently been 
abstracted from the bank by some persons interested in 
their concealment. The evidence further shows that the 
defendant wrote the name H. A. Tinnerman, Adm’r, on 
the ledger sheet containing such account. The defendant 
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also posted on the ledger sheet in the Tinnerman account 
the amount of the forged note, and he also posted in the 
Mike Klien account on the ledger sheet the amount of such 
forged note. The evidence, however, shows that the notes 
were entered upon the note register by Mr. Goerke. The 
defendant testifying in his own behalf admitted the notes, 
with the exceptions hereinbefore noted, were in his hand- 
writing, but that he made out both notes at the request of 
E. C. Goerke and delivered them to him unsigned. He 
denies that he forged the signatures to the notes. 

The theory of the defense is that the signatures were 
forged to the notes by E. C. Goerke and that he uttered the 
same. Instruments containing the genuine handwriting 
of the defendant and instruments containing the genuine 
handwriting of E. C. Goerke were admitted in evidence and 
were used in making comparisons with the forged signa- 
tures on the notes in question. Expert evidence was offered 
and comparisons made between the genuine handwriting 
of the defendant and of Goerke with the forged signatures. 
In behalf of the state expert testimony in regard to hand- 
writing was given by J. Fordyce Wood of Chicago. Mr. 
Wood appears to have a national reputation as an expert 
on handwriting and he gave it as his opinion that the 
forged signatures to the notes were written thereon by the 
defendant. The reasons upon which he based his opinion 
are very convincing. Mr. Wallace O. Shane, a recognized 
expert on handwriting, also gave the same opinion and 
nearly the same reasons as given by Mr. Wood for believing 
that the defendant forged the two signatures. A com- 
parison of the genuine writing of the defendant with that 
of the signatures on the forged notes strongly supports 
their conclusions. 

The defense called two expert witnesses; one, Mr. J. C. 
Shearman, recognized as a leading handwriting expert, but 
without the varied and extensive experience of Mr. Wood; 
the other, Mr. William W. Marsh, whose experience as an 
expert on handwriting was not so extensive as that of either 
Mr. Wood or Mr. Shearman. Both of the experts for the 
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defense pointed out some of the characteristics of the hand- 
writing of Mr. Goerke in the signatures of the forged notes. 
They also admitted on cross-examination that many of the 
characteristics of the defendant’s handwriting appeared in 
the signatures on the forged notes. Neither of the experts 
called by the defense expressed an opinion as to the au- 
thorship of the signatures on the forged notes. Mr. Wood 
on his cross-examination frankly admitted that the forged 
signatures contained some of the characteristics of Mr. 
Goerke’s handwriting. Counsel for the defendant insists 
that the forged signatures contain as many of the charac- 
teristics of the handwriting of Mr. Goerke as that of the 
defendant. We do not think the evidence sustains the con- 
tention. After a careful examination of the evidence and 
comparison of the forged signatures with the genuine hand- 
writing of both the defendant and Mr. Goerke, we are satis- 
fied that the verdict of the jury is right and is supported 
by sufficient evidence. 

It is next urged that the separate sentences imposed on 
counts two and four are erroneous. The record shows that 
the trial court imposed separate sentences on each count 
of the information, the sentences being imprisonment for 
an indeterminate period of from three to twenty years and 
a fine of $100 on each count. Under the terms of the judg- — 
ment, the term of imprisonment on count two was to run 
concurrently with the sentence imposed on count one, and 
the sentence imposed on count four was to run concur- 
rently with the sentence imposed on count three, but the 
fines imposed upon counts two and four are additional. We 
have held: “An information which charges forgery of an 
instrument and the fraudulent uttering of the same instru- 
ment by the same person charges but one crime, and in 
case of conviction but one penalty can be inflicted.” In re 
Walsh, 37 Neb. 454. 

It therefore follows that counts one and two charge the 
same offense and call for a single penalty; the same is also 
true of counts three and four. With the exception only of 
the judgment pronounced, the record is found free from 
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prejudicial error. Under the rule announced in Kaufmann 
v. State, 112 Neb. 718, the judgment entered is modified as 
follows: 

The penalty imposed under count one shall stand as the 
penalty imposed under both counts one and two and the 
penalty imposed under count three shall stand as the penal- 
ty imposed under both counts three and four; otherwise 
than as thus moditied, the judgment of the district court is 
affirmed. ; 

AFFIRMED AS MODIFIED. 


JONATHAN E. FENTON, APPELLEE, V. E. L. C. GILMORE ET 
AL., APPELLANTS. 
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1. C. Buell, contra. 


Heard before RosE, DAY, GOOD, THOMPSON and EBERLY, 
JJ. 


PER CURIAM. 

It appearing from a reexamination of the evidence, upon 
consideration of the motion for rehearing in this case, that 
the action of-the district court in confirming a sale of lands 
was in all respects regular and valid, the same is affirmed. 

But it further appearing that the sheriff, in that portion 
of his return to the order of sale devoted to the disposition 
of the fund in his possession created by the sale, has inad- 
vertently erred in his computation of interest. this case 
is affirmed, with directions to the trial court that the amount 
of interest upon the decree, at date of confirmation, be cor- 
rected to conform to the facts. 

AFFIRMED. 
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P. F. PATTERSON, APPELLEE, v. NATIONAL CASUALTY 
COMPANY, APPELLANT. 


FILED OCTOBER 21, 1927. No. 25018. 


APPEAL from the district court for Douglas county: 
JAMES T. BEGLEY, JUDGE. Affirmed. 


Jackson B. Chase, for appellant. 


Anson H. Bigelow, contra. 


Heard before Goss, C. J., DAY, Goop, THOMPSON and 
EBERLY, JJ. 


PER CURIAM. 

Under the wording of the policy in suit, the decision of 
this case is ruled by the principles announced by this court 
in Beber v. Brotherhood of Railroad Trainmen, 75 Neb. 


183. 

Therefore, the opinion of the commission to the contrary 
is withdrawn, the former judgment of the court is vacated 
and set aside, and the judgment of the district court 


AFFIRMED. 


PANTORIUM, APPELLANT, V. HARRY J. McLAUGHLIN ET AL., 


APPELLEES: NICHOLAS OIL CORPORATION, APPELLANT. 
FILED OCTOBER 21, 1927. No. 25860. 

Taxation; GASOLINE Tax: INJUNCTION. In a suit to enjoin the 
collection of the tax of two cents a gallon upon dry cleaner’s 
solvents as motor vehicle fuels under the act of March 31. 1925 
(Laws 1925, ch. 172), defining motor vehicle fuels to include 
such fuels known as gasoline, naptha. benzine, benzo! and such 
other volatile and inflammable liquid as may be produced or 
compounded for the purpose of. or as may be used for. operat- 
ing or propelling motor vehicles. except the product commonly 
known as kerosene oil, kerosene distillate. crude petroleum, 
residuum, gas oil or smudge oil. the record showing that such 
solvents are capable of and can be used for operating or pro- 
pelling motor vehicles, held, that such solvents are subject to 
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the tax complained of, and that in such circumstances the word 
“may” should be and is interpreted as the equivalent of “can.” 


APPEAL from the district court for Douglas county: WIL- 
LIAM G. HASTINGS, JUDGE. Affirmed. 


Crossman, Munger & Barton, for appellants. 


O. S. Spillman, Attorney General, T. J. McGuire, John P. 
Breen, Henry J. Beal, Monsky, Katleman & Grodinsky and 
W. H. Herdman, contra. 


Heard before Goss, C. J., DEAN, DAY, GooD, THOMPSON 
and EBERLY, JJ. 


Goss, C. J. 

The final order here appealed from denied a permanent 
injunction to prevent the further imposition and collection 
of the tax of two cents a gallon provided by law upon motor 
vehicle fuels and imposed and collected upon a certain prod- 
uct known as a dry cleaner’s solvent and used for clean- 
ing clothing and other fabrics. 

The suit was brought by plaintiff, for itself and for all 
others similarly situated, against executive officers charged 
with the collection and enforcement of the tax and against 
three typical oil companies as dealers within the law and 
engaged in distributing and selling petroleum products 
including dry cleaner’s solvent, sometimes termed “‘stand- 
ard dry cleaner’s naptha” or “Stoddard solvent.” Nicho- 
las Oil Corporation, one of the defendants, filed a separate 
answer and cross-petition, taking substantially the same 
position as a dealer that plaintiff did as a large user of the 
product. These two parties are appellants. The others 
are appellees. The appellants, by appropriate allegations, 
challenged the tax on the ground that the solvents so taxed 
-are not produced, distributed, sold or used for the purpose 
of operating motor vehicles as contemplated by the law, 
nor adaptable thereto. 

Upon a full hearing, the trial court in a decree found 
“that the cleaner’s naptha and cleaner’s solvent is a vola- 
tile oil which ‘may be used for operating or propelling mo- 
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tor vehicles,’ and is not among the enumerated ones ex- 
empted from the tax, and that the statute fairly means 
and applies to all such oils not exempted as possibly can 
and might be used for the purpose named,” and the court 
dismissed with prejudice the petitions of the appellants. 
This particular finding (defining the meaning of “may be 
used”) and order constitute the sole error relied upon by 
the appellants. 

In 1925 the legislature passed, and there was duly ap- 
proved, the act, a part of which is now before us for inter- 
pretation. Laws 1925, ch. 172. The act defined dealers 
as those who import into the state, or who produce, refine, 
manufacture or compound motor vehicle fuel, any part of 
which is for use, distribution, sale or delivery in the state. 
It required appropriate accounting, inspection and monthly 
reports and required monthly payments by the dealer at 
the rate of two cents a gallon to the secretary of the depart- 
ment of agriculture, to be paid over by him to the state 
treasurer and placed by that officer in a fund to be known 
as the gasoline highway fund. After paying administra- 
tive sums appropriated, the balance is each month trans- 
ferred to the department of public works, for the improve- 
ment, including construction and maintenance, of the state 
and federal highway system under the provisions of cer- 
tain laws previously passed and approved. Section 1 of 
“jhe act contained the following definitions: 

** ‘Motor vehicles’ are hereby defined and include all auto- 
motive or self-propelled vehicles, engines or machines. mov- 
able or immovable, which are operated or propelled in 
whole or in part by internal combustion of one or more of 
the ‘motor vehicle fuels’ defined herein. 

“ ‘Motor vehicle fuels’ are hereby defined and shall in- 
clude such fuels known as gasoline, naptha, benzine, benzo] 
and such other volatile and inflammable liquid as may be 
produced or compounded for the purpose of, or as may be 
used for, operating or propelling motor vehicles except 
the product commonly known as kerosene oil, kerosene dis- 
tillate, crude petroleum, residuum, gas oil or smudge oil.” 
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The purpose of the act is to raise money to construct 
and maintain highways. Direct taxation upon the lands 
affected being. undesirable as a means of raising the nec- 
essary revenue, the method of charging a tax upon personal 
property that might be used in the enjoyment of the high- 
way, so constructed and maintained, was resorted to. This 
power was delegated by the people to the legislature by 
section 1, art. VIII of the 1920 Constitution of Nebraska. 
The tax is an excise tax. 2 Cooley, Constitutional Limita- 
tions (8th ed.) p. 988; Flint v. Stone Tracy Co., 220 U.S. 
108. 

The sole question to be decided is the meaning of the 
word “may” in the act, as used in its setting in the defini- 
tion of motor vehicle fuel, and as applied to the solvents 
used in their art by cleaners. Shortly stated, the appel- 
lants contend that the phrase “as may be used for” was 
intended by the legislature, and should be understood and 
interpreted, to mean the same as the phrase “is used for;” 
while appellees insist, and the trial court in substance 
found, that “may” there means “can” or “might.” The 
dictionaries give the following definitions of ‘“may:” Funk 
& Wagnalls New Standard Dictionary: ‘4. To have power 
or ability ; be competent: used in this sense with the mean- 
ing can, a word frequently substituted.” Webster’s New 
Internationa! Dictionary: ‘‘As auxiliary followed by the in- 
finitive without to, qualifying the sense of another verb bv 
adding that of: Ability ; competency ; now oftener expressed 
by can.” 

It is a general rule that the intention of the legislature 
to tax a particular item of personal property must be car- 
ried forward into language which can be reasonably con- 
strued to effect that purpose. Otherwise the intention can- 
not be enforced by the courts. The provisions of such acts 
will not be extended by implication so as to include such 
property in an excise law. Smietanka v. First Trust & 
Savings Bank, 257 U. S. 602. Another general rule that 
must also be considered is that the courts should take words 
in their ordinary grammatical sense unless such a construc- 
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tion would obviously be repugnant to the intention of the 
legislature or would lead to some other inconvenience or 
absurdity. Sedgwick, Construction of Statutory and Con- 
stitutional Law (2d ed.) 220. Mr. Justice Brewer, writ- 
ing the opinion for the court in Treat v. White, 181 U.S. 
264, quoted that rule with approval, held that the language 
of the statute was clear, and applied the tax to an item 
found by the court to come within the definition of the 
terms of the statute because not exempted by the letter or 
spirit of the statute and because commonly and legally 
within the meaning of the statute. 

The evidence shows that the solvents used by cleaners 
are not used generally, if at all, in motor vehicles; their 
cost is somewhat greater than that of gasoline; the advan- 
tage of their use is found in the greater safety to those using 
them, and in the lessened property hazard from explosions 
and from fire. 

It is not necessary nor desirable to recite with extended 
detail the interesting testimony of the chemists showing 
the qualities of the various liquids involved in the evidence. 
It is sufficient to record that these solvents can be used as 
motor vehicle fuels just as kerosene can be so used, by em- 
ploying gasoline as a starter of the motor and then by 
switching to the other fuel. In the present state of the art 
of their production, the objections to the use of these solv- 
ents as a fuel are the cost, the inconvenience of combining 
the use with that of gasoline, the resulting carbon deposit, 
and perhaps also the lesser power produced. 

In the statute, gasoline, naptha, benzine and benzol were 
definitely classified as motor vehicle fuels; kerosene oil, 
kerosene distillate, crude petroleum, residuum, gas oil or 
smudge oil were referred to as fuels and were expressly 
excepted from the list of fuels to be included as motor fuels; 
and any other. fuel, if a volatile and inflammable liquid, and 
if produced or compounded for the purpose of, or if it may 
be used for, operating or propelling motor vehicles. was 
classified as a motor vehicle fuel. If all the liquids ex- 
cepted in the definition could, like kerosene, be used in en- 
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gines, then the definition might furnish some special and 
internal aid to determine the meaning of the legislature 
in the matter under consideration. But while kerosene has 
been used and can be used as a motor vehicle fuel, crude 
petroleum, residuum, gas oil and smudge oi! cannot be so 
used. The testimony shows that these cleaner’s solvents 
were not produced and put on the market until January, 
1925. The act of the legislature taxing motor vehicle fuels 
was approved March 31, 1925. There is nothing to show 
whether they were on the market here at that time. Even 
if the legislature knew of these solvents and of their usable 
qualities as motor vehicle fuels and could have exempted 
them from the tax as they exempted kerosene oil, it is suffi- 
cient to say that they did not list them among the excep- 
tions. “It is well settled that an exception in a statute 
amounts to an affirmation of the application of its provi- 
sions to all other cases not excepted and excludes all other 
exceptions.” 25 R. C. L. 988, sec. 230. The cleaner’s sol- 
vents are inflammable liquids and under the facts are ca- 
pable, under conditions heretofore named, of being used for 
the purpose of operating or propelling motor vehicles. 

In passing, it may be of value to call attention to certain 

questions submitted by the house of representatives to the 
supreme judicial court of Maine, and to the opinion of the 
justices in answer thereto, relating to a tax on all gasoline 
and other internal combustion fuel, except kerosene, sold 
within the state. The answer stated comprehensively that 
such an excise tax was legal; and in answer as to a certain 
inquiry respecting exemptions, the opinion says: 
- “But in our view of the nature of the tax, the use to which 
the gasoline or other fuel may be put by the purchaser is 
not a factor in the problem; whether upon land or water, 
the highway or the farm is entirely beside the question.” 
In re Opinion of the Justices, 123 Me. 573, 581. 

So, we are thrown back upon the natural meaning of the 
words used by the legislature in our search for the proper 
interpretation of the words “as may be used.’”’ To find this 
authoritative meaning, we rely on the current dictionaries. 
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The natural meaning of the word “may” as used in the act 
under consideration is that of power, of ability, of compe- 
tency. It is used in this sense with the meaning of “can” 
and the latter word is frequentiv substituted for it. And 
so, when the legislature passed the act BSL as taxable 
“such other volatile and inflammable liquids * * * ag may be 
used for operating or propelling motor vehicles.” and did 
nut include cleaner’s solvents among the exceptions, we are 
af the opinion that these solvents shoud be classified among 
the taxable fuels for the reason that they are capable of use 
vr can be used in operating such vehicies. If ‘the legisla- 
ture had intended to exempt these products, theoretically 
and legally at least it would have done so. This seems plain 
to us, and as a coordinate branch of the state government 
we cannot, under the guise of statutory interpretation, leg- 
islate for it. If this interpretation work a hardship or be 
considered erroneous, the next or any succeeding legislature 
will have the power to amend the statute. 

For the reasons set forth, the judgment of the district 


court is 
AFFIRMED. 


FLORA BULLOCK. ET AL., APPELLEES, V. CITY OF LINCOLN ET 
AL., APPELLANTS. 


FILED OCTOBER 21, 1927. No. 25590. 


Railroads: V1ADUCTS: ASSESSMENTS. The city of Lincoln by 
means of specia] benefit assessments on lots in an improvement 
district cannot shift from a railroad company to the lot owners 
any part of the cost of a viaduct over a street. where the city 
charter requires the railroad company, if directed by a valid 
order. to construct the viaduct at its own expense, though it 
had the senior way. 


APPEAL from the district court for Lancaster ‘county : 
WILLARD E. STEWART, JUDGE. Affirmed. 


C. Petrus Peterson, Charles R. Wilke and R. A. Boehmer, 
for appellants. 
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Mann & Whitten, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


ROosE, J. 

This is a suit in equity for an injunction preventing the 
city of Lincoln from collecting special assessments to pay 
a portion of the cost of opening Thirty-fifth street north- 
ward 200 feet through the right of way of the Missouri 
Pacific railroad to the south end of Idylwild drive, where 
the railroad track ran east and west on an embankment 17 
feet higher than the surface of those streets. The improve- 
ments consisted of an opening north and south through the 
railroad embankment, an abutment at each side of the 
opening, a railroad bridge or viaduct over the extension of 
Thirty-fifth street and the paving thereof and the laying 
of sidewalks through the railroad right of way. Flora 
Bullock and Edna D. Bullock, plaintiffs, own lots in Meadow 
Lark addition within the improvement district and these 
were assessed for special benefits. Plaintiffs seek relief 
also for other lot owners similarly situated. 

The petition in equity contains pleas to the effect that 
real estate of plaintiffs was illegally assessed for a railroad 
viaduct which the railroad company should have been re- 
quired to construct at its own expense and that the city was 
without power to impose any part of that burden on plain- 
tiffs by means of assessments for special benefits. An in- 
junction was sought on the ground that the assessments 
were void. 

The suit was defended on the theory that the city pro- 
ceeded regularly under its charter, which contains provi- 
sions for the creation of improvement districts, for the open- 
ing of streets and for the assessment of lots especially bene- 
fited. The facts necessary to a determination of the con- 
troversy were well pleaded on both sides. 

Upon a trial of the issues the district court made find- 
ings in favor of plaintiffs and granted the prayer of their 
petition. The city appealed. 
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The power of the city to assess the property of plaintiffs 
for special benefits arising from the improvements is the 
question presented. The solution depends on the proceed- 
ings of the city and the provisions of the city charter. Con- 
ditions calling for the improvements were as follows: Thir- 
ty-fifth street, running north, terminated at right angles 
with the railroad right of way in Peck’s Grove, a residen- 
tial district. Idylwild drive, running south, terminated at 
the north side of the railroad right of way, opposite the 
north end of Thirty-fifth street, in Woods Brothers addi- 
tion, also a residential district. Between the north end of 
Thirty-fifth street and the south end of Idylwild drive, a 
distance of 200 feet, were the railroad right of way, the rail- 
road embankment 17 feet high, and the railroad track. A 
better and safer way to and from different parts of the city 
was obvious. The extension of Thirty-fifth street to Idyl- 
wild drive required a viaduct. 

The power of the city to condemn or purchase the nec- 
essary land and to open the street through the railroad right 
of way and to require the construction of a bridge or via- 
duct for an overhead railroad track is not open to serious 
controversy, but authority to assess the lots of plaintiffs 
for special benefits is a different question. The railroad 
company owned the fee to the strip of land 200 feet wide 
between Thirty-fifth street and Idylwild drive. 

In outline the city proceeded as follows: August 16, 
1920, creation of improvement district, the cost of the im- 
provements to be assessed against benefited realty therein: 
January 31, 1921, improvements ordered; June 23, 1922, 
agreement by the city to purchase and by the railroad com- 
pany to sell the fee to a strip of railroad land 66 feet wide 
and 200 feet long between Peck’s Grove and Woods Broth- 
ers addition, including the land for the extension of Thirty- 
fifth street, subject to an easement for railroad purposes, 
the city to pay in part consideration $10,000 to the railroad 
company and the latter to make at its own expense the con- 
templated improvements without liability for assessments 
for special benefits; August 28, 1922, delivery and accept- 
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ance of deed containing the terms of purchase and sale; 
September-29, 1924, improvements costing the railroad com- 
pany over $23,000 accepted by the city; January 19, 1925, 
‘real estate in the improvement district assessed for special 
benefits to the extent of $5,000. 

Were the assessments for special benefits valid? The 
city charter provides: 

“The city council shall have power, by ordinance, to create 
public improvement districts for the opening, widening, or 
enlarging of any street, alley, boulevard, or public way or 
for the establishing or enlarging of any park or parkway 
within the city. Such special improvement district having 
been created, the city council may acquire, by purchase or 
by condemnation proceedings, the necessary lands, lots or 
grounds to carry out the purposes of the district. The cost 
thereof may be, in whole or in part, assessed proportion- 
ate to benefits, on the property specially benefited.” City 
Charter, art. VIII, sec. 41%. 

Another section of the charter relating to public improve- 
ments and applicable to viaducts contains, among other 
provisions, the following: 

“The city council shall have power, by ordinance, to re- 
quire any company owning or operating any railroad track 
on or across any public way to erect, construct, recon- 
struct, complete, and keep in repair any viaduct on or along 
such public way, under or over such track including viaduct 
approaches, as may be declared necessary for public safety. 
* * * Whenever the construction of any viaduct, including 
its approaches, over any street or under any track, or the 
elevation of any railroad track within the city limits, be 
by ordinance declared necessary for public safety and pro- 
tection, the city council shall provide for appraising, as- 
sessing and determining the damages that may be caused 
to any property by the construction thereof. * * * It shall 
be the duty of any railroad company or companies on being 
required as herein provided to construct, reconstruct, erect 
or repair any viaduct or to elevate any railroad track, to 
proceed with the work within the time and in the manner 


VoL. 116] SEPTEMBER TERM, 1927. 71 
Bullock v. City of Lincoln. 


required by the city council, and it shall be a misdemeanor 
for any railroad company to fail, neglect, or refuse to per- 
form such duty. * * * The city council shall have power 
whenever any railroad company shall fail, neglect, or refuse 
to erect, construct, reconstruct, or repair any viaduct or 
viaducts, or to elevate any railroad track, after being re- 
quired so to do as herein provided, to proceed with such 
work by contract or in such manner as may be provided by 
ordinance and assess the cost thereof against the property 
of the railroad company or companies required to do the 
same.” . City Charter, art. VIII, sec. 2. 

The city relies on provisions relating to the opening of 
streets to justify the municipal proceedings-and the assess- 
ments, while plaintiffs, to sustain the "injunction, invoke 
that part of the charter authorizing the city to impose on 
railroad companies the burden of constructing at their own 
expense viaducts at street crossings. 

The provisions relating to viaducts are special in charac- 
ter and are not controlled by the section authorizing the 
opening of streets. A general plan to unite in a single 
scheme the opening of a street and the constructing of a 
viaduct above it does not relieve the railroad company from 
. liability for expenses of the latter, if imposed by a proper 
exercise of police power, nor transfer that burden to prop- 
erty owners in the improvement district. The overhead 
structure, 17 feet high, resting on abutments 66 feet apart 
is a viaduct within the meaning of the city charter.  [t 
answers every purpose of the municipal law relating to the 
construction and the maintenance of viaducts. The evi- 
dence will admit of no other conclusion. At the intersection 
a better and safer way to and from different parts of the 
city was necessary. Public safety required the viaduct. 
It is argued, nevertheless, that the railroad company ‘had 
the senior way over the land needed for the street and that 
it could not he compelled to construct the viaduct at its 
own expense because Thirty-fifth street had not been opened 
through its right of way, citing State v. Chicago, R. 1. & P. 
R. Co., 98 Neb. 263, wherein it was held: 


72 NEBRASKA REPORTS. {VoL. 116 
Bullock v. City of Lincoln. 


“The city of Lincoln cannot compel a railroad company 
to construct a viaduct over its property occupied by its sta- 
tion and switching tracks where there is no public way or 
street.” 


The decision in the case cited was qualified as follows: 

“We do not at this time determine the right and power 
of the city to now open the street over these station grounds 
by condemnation proceedings, as that question is not pre- 
sented by the record.” State v. Chicago, R. 1. & P. R. Co., 
93 Neb. 2638. 

That decision, therefore, left open the question now un- 
der consideration. 

The city of Lincoln by means of special benefit assess- 
ments on lots in the improvement district could not shift 
from the railroad company to the lot owners any part of 
the cost of the viaduct, since the city charter required the 
railroad company, if the city proceeded lawfully and regu- 
larly, to construct the viaduct at its own expense. If the 
scheme of, and the course pursued by. the city were illegal, 
authority to make the assessments did not exist. In the 
present instance the city, before the viaduct was construct- 
ed, created the improvement district, purchased land for 
the purpose of extending Thirty-fifth street and ordered the 
opening thereof through the railroad right of way. The 
nature of the overhead structure as a viaduct was not 
changed by proceedings and contracts calling it a ‘‘bridge” 
or “a part of an improvement for the opening of a street.” 
The deed from the railroad company to the city contained a 
stipulation that part of the consideration for the payment 
of $10,000 was the construction of abutments and a bridge 
for the railroad track over the extension of Thirtv-fifth 
street. The evidence shows that the property of plaintiffs 
was assessed to pay a portion of the cost of the viaduct. a 
burden not within the power of the city to impose. The 
injunction, therefore, was properly allowed. 


AFFIRMED. 
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ALBERT W. HILL v. STATE OF NEBRASKA. 
FILED OCTOBER 21, 1927. No. 25810. 


1. Homicide: AFFIRMANCE. A defendant was charged with murder 
‘in the first degree. He admitted that he shot the decedent three 
times with a shotgun. The record shows that from the effects 
of the shooting the defendant’s victim instantly died. The jury 
imposed a sentence of life imprisonment. The record presents 
neither mitigating circumstances nor reversible error. The judg- 
ment is affirmed. 

2. Witnesses. Where a legal! foundation is not laid for the intro- 
duction of character witnesses in a criminal ease, it is not error 
for the court to deny the offer of such testimony. 

8. Criminal Law: ARRAIGNMENT: WAIVER. In a criminal case, 
where a jury was regularly impaneled and sworn and the de- 
fendant failed to plead to the information, and where the court 
did not enter a plea of ‘“‘not guilty” in his behalf and the de- 
fendant went to trial without being arraigned, and failed to 
demand a formal arraignment, held, that such defendant waived 
such right under section 10117, Comp. St. 1922, as amended by 
chapter 105, Laws 1925. 

QUESTIONS FOR JURY. It is elementary that disputed. 
questions of fact, and of the credibility of witnesses as well, are 
for the jury. Mathews v. State, 111 Neb. 598. 

5. Evidence examined, discussed in the opinion. and held that the 
jury’s verdict of murder in the first degree is amply supported 
by the evidence. 


ERROR to the district court for Sheridan county: WILLIAM 
H. WESTOVER, JUDGE. Affirmed. 


Allen G. Fisher and Samuel L. O’Brien, for plaintiff in 
error. 


O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before Goss, C. J., DEAN, DAy, GoopD, THOMPSON 
and EBERLY, JJ. 


DEAN, J. 

August 30, 1926, Albert W. Hill, defendant, was informed 
against by the county attorney in and for Sheridan county 
and there charged with having unlawfully and maliciously 
shot Nei] O’Blenness with a shotgun, on July 20, 1926, and 


74 NEBRASKA REPORTS. [VoL. 116 
Hill v. State. 


that, from the wounds so inflicted, Nei] O’Blenness instant- 
ly died. The jury found the defendant guilty of murder in 
the first degree and fixed the penalty at imprisonment for 
life. Defendant prosecutes error. 

The defendant is 41 and his wife is 34 years of age. Their 
home has been in Sheridan county about 8 miles south of 
Gordon since 1915, and elsewhere in the same county ever 
since 1909, when defendant there homesteaded a tract of 
land. O’Blenness was a young unmarried man, athletic, 
congenial and of fine appearance. At his death he was 21 
or 22 years of age and for about a year before the defend- 
ant’s encounter with him he worked as a hired man on de- 
fendant’s ranch. The record discloses that the defendant 
suspected O’Blenness of having disturbed his marital rela- 
tions. It was solely out of this suspicion that the trouble 
arose, out of which O’Blenness lost his life. 

In defendant’s brief it is argued that he ‘‘was not jealous 
in the least.” But the argument does not appeal to us. It 
‘does not appear to fit the fact. One of the witnesses testi- 
fied that, when he asked the defendant if he had ever found 
his wife and Neil in a compromising position, he replied: 
“No; that is the hell of it; they were too slick for me.” To 
another witness the defendant said he ‘“‘had never seen or 
caught them in any compromising position, and didn’t 
that evening.” 

The record throughout goes to show that jealousy was 
the motive that actuated the defendant in his murderous 
assault upon O’Blenness. And it is explicitly disclosed that 
this was the only trouble they ever had. Whether O’Blen- 
ness was guilty of improper conduct with the defendant’s 
wife is not, of course, the question that is before us, other 
than as it serves, if it may, to point out the motive for the 
commission of the murder with which the defendant is 
charged. The vitally important point in this suit for the 
jury to determine from the evidence was whether O’Blen- 
ness was armed at the time of the shooting or whether the 
defendant had reasonable grounds to believe that he was 
armed. 
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The substance of the defendant’s material evidence, in: 
respect of the efforts he made to detect the supposed infi- 
delity of his wife, so as to verify his suspicions, is outlined 
in the discussion of the evidence which follows: 

It appears from the defendant’s evidence that, in the 
afternoon of July 20, 1926, he left the ranch house in his 
car and drove a mile or two away into a pasture field, and 
there he left his car in a secluded spot where it could not 
be seen from any highway. But before he left the ranch 
house he deceptively told his folks that he would not return 
until late at night or perhaps in the early morning. He 
testified : 

“I swung over in that pasture and left my car and come 
back to the house and got in the granary. I wanted to see 
what I could see. And about 5 o’clock my little nephew 
had been sledding corn, and he came to the house with his 
team, and drove up to the north window and says to some- 
body in the house, he says, ‘Is Uncle Albert (defendant) 
gone?” 

After putting his team away this young nephew went to 
the house and got some smoking tobacco from Mrs. Hill, 
as requested by O’Blenness, and took it to him in the field, 
and soon afterward the nephew and O’Blenness returned 
to the farm yard together, and O’Blenness, after putting 
his team in the stable, went into the house. At this time 
the defendant’s wife and her mother were both in the yard, 
but shortly afterward his wife also went into the house. 
The defendant testified that, as his wife approached the 
house, O’Blenness opened the door for her and closed it 
when she entered. Soon afterward defendant saw a red 
dress that his wife had been wearing “flash through the 
window,” and this appeared to him to be a circumstance 
so suspicious that he left his hiding place in the granary, 
and, going up to the house, he discovered that his wife “was 
practically standing in the bedroom door; she was just 
coming out,” and O’Blenness came out right behind her. 
The defendant then promptly struck his wife in the face 
with his clenched fist and he said the blow gave her a black 
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eye. A fist fight then began between O’Blenness and the 
defendant, in which the defendant said he did not know 
which of the belligerents got the worst of it, but his wife 
testified that her husband got the worst of it. After the 
fight was over the defendant told O’Blenness ‘‘to get off 
the place and stay off ;” to which O’Blenness rudely replied 
that “he would go when he got d n good and ready;” 
and then, according to the defendant’s evidence, he said, 
“T’ll get you,” and started toward the pantry. The defend- 
ant testified that he knew O’Blenness had a gun in the pan- 
try, and he then went to the garage and got his shotgun 
and returned toward the ranch house; that O’Blenness came 
around the house with a gun in his hand, and that he, the 
defendant, “pulled up like this and shot.” The defendant 
further testified : 

“He run when | shot him, and I didn’t know, when I shot 
him I couldn’t tell where I hit him or not, he didn’t stumble 
or flinch or anything, and | couldn’t tell whether any shot 
actually hit him, and I stood there for a second, and then 
walked around the south side of the house to see where he 
was, and he was out here towards this corncrib, before he 
crawled over the fence, and he pointed the gun again at me, 
like that (indicating), and when I pulled up he kind of 
turned sideways to me, and I shot again at him then; and 
he jumped over the fence, and I thought he was going, but 
he turned round again’ and acted like he was going to shoot, 
so I up and shot him again. When he seen I was going to 
shoot again, he turned and acted like he was going to run, 
and I shot him the third time and he throwed up his hands 
and hollered, ‘Oh! And I turned and walked back out 
towards the hen-house where my wife and her mother was, 
to explain it to her, to try to pacify her. I never saw 
O’Blenness fall.” 

The defendant testified in respect of the manner in 
which he disposed of the body of O’Blenness. It appears 
that he waited until far into the nighttime and that he then 
drove to the place where the slain man lay and alone he 
loaded the body into his car and, at the hour of midnight, 
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he drove to an isolated spot in a pasture field about six 
miles from the place where O’Blenness fell and there he 
dug a shallow trench in the sand and into this opening he 
threw the body of the dead man and covered it over with 
sand. Several days afterward, upon the request of some of 
his neighbors, to whom he had related the facts, and of cer- 
tain of the county officers, he voluntarily went with them 
to the place of O’Blenness’ burial and the body was ex- 
humed. 

Defendant’s wife testified that when her husband came 
from the granary to the house, as he testified, she was 
coming out of the door, and that defendant immediately 
said: ‘“‘What are you doing?’ And that he then struck 
and pushed her about, and when the men began the fight, 
above referred to, she ran away and saw no more of it. 
When her husband found that Neil was dead, according to 
her evidence, he brought his hat and his revolver into the 
house, but whether it was the revolver in evidence she did 
not know, but testified that it looked like it. Nor did she 
know what her husband did with it. On the cross-exam- 
ination by the state, she testified that, on the evening of 
the tragedy, O’Blenness embraced her. And the state in- 
quired: “Q. And what were you doing? Were you con- 
senting to it? A. No. Q. Well, what were you doing, then? 
A. I was pushing him away; and I got out of the bedroom.” 
On the recross-examination she testified: ‘‘Q. Now, had 
O’Blenness ever tried to embrace you before? A. Yes. Q. 
You were on friendly terms with him, weren’t you? A. 
Yes.” She further testified that O’Blenness was kind- 
hearted and never came into the house without talking 
awhile with her or her mother, but that they were nothing 
more than friends. This was the sum of her evidence in 
respect of O’Blenness’ conduct toward her. 

Did Neil O’Blenness have a gum in his hand at the time 
of the tragedy, as the defendant testified? Or did the de- 
fendant have reasonable grounds to believe: that .O’Blen- 
ness then-had a gun in his hand? . Thisivitally important, 
inquiry was fairly put up to the jury for its determination 
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under the court’s instructions which correctly stated the 
law applicable to the fact. After O’Blenness received the 
first shot just as he turned and fled, would the jury have 
been justified in the belief that O’Blenness, had he been 
armed, would have taken at least one shot or perhaps more 
than one at his assailant? In view of the verdict this, un- 
der the ‘evidence and the court’s instructions, must have 
been the jury’s view of this important feature. The de- 
fendant himself testified that he fired his shotgun three 
times at O’Blenness. And it plainly appears from his evi- 
dence that he fell, mortally wounded, when he was struck 
by the third shot. He further testified that, as soon as he 
fired the first shot, O’Blenness turned and ran away from 
him, and that he continued to run until the last shot was 
fired. In fact, O’Blenness ran so fast from his assailant 
that he was not sure for some time whether the last shot 
had killed him. And, incidentally, it may be observed that 
neither the defendant nor any other witness testified that 
O’Blenness fired a single shot at the defendant. But, on 
the contrary, there is the evidence of three disinterested 
‘ witnesses, and this is presently discussed somewhat in 
detail, who testified that the defendant talked severally to 
them within a day or two after the shooting, and informed 
them that O’Blenness was not armed and that he began to 
run away as soon as he fired the first shot, and that he con- 
tinued to run until the last shot was fired, when he fell. 
One of the three witnesses to whom the defendant freely 
talked the second day after the tragedy was called as a 
witness by the state, and he testified on the direct examina- 
tion that the defendant told him that, just before he fired 
the first shot, “Neil came out of the house and started to- 
wards the barn, and just as Neil turned his head to look 
at him, he shot. Q. Now, just a minute: Did he (defend- 
ant) say anything about Neil having anything in his hands? 
A. I asked him if Neil had anything in his hands, and he 
said, ‘No; he didn’t have anything in his hands; he (O’Blen- 
ness) didn’t think he needed it; he thought he had me 
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bluffed.’’’ This witness, having joined in a search of de- 
fendant’s premises, a day or two after the shooting, further 
testified : 

‘*Q. Did you make any search there for any other weap- 
ons that night? A. No; 1 didn’t make any search at all; 
but Mr. Hill voluntarily handed me a gun that he got up 
on a shelf in the pantry, a small revolver, that he said be- 
longed to Neil O’Blenness. Q. And what did he say about 
the gun? A. | asked him if there was any shells for it, 
and he said, ‘No; there wasn’t any shells; hadn’t been any 
shells.’ Q. Have you that gun in your possession yet? A. 
1 turned the gun over to the sheriff.” The shotgun and re- 
volver are with the record. , 

Another state witness testified on the direct examination 
that he talked with the defendant a few days after the trag- 
edy, and that he said to him: ‘Well, Neil was a small man, 

_couldn’t you handle him? And he said, ‘No; I could in 
my younger days;’ he said, ‘We had a pretty hard fight 
and I ordered him off the place.’’”’ This witness testified 
that defendant told him that after O’Blenness fell he 
“ ‘turned round and went back where my wife and mother- 
in-law was,’ and his mother-in-law said something about 
not shooting, there was to be no shooting around there, and 
he said, ‘I wanted to explain everything to her mother, and 
my wife got up and denied everything that I said, and her 
mother, at first, wouldn’t believe me, but | finally convinced 
her mother that Neil was crooked and hardboiled.’? And 
he said, ‘I wanted to show Neil that ] was just as hardboiled 
as he was.’” 

In respect of the comparative prowess of the defendant 
and O’Blenness as fighting men, the defendant elsewhere in 
the record testified that he weighed about 145 pounds, and 
that O’Blenness weighed 165 or 170 pounds, and that “he 
was the best guy on his feet I have ever seen.” 

A witness for the state testified on the direct examination 
that the defendant told him that, when he picked up his 
shotgun, Neil’s hands were empty, and that “he didn’t have 
anything in his hands, and just before he shot he said Neil 
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O’Blenness was heading around when he shot him,” and 
that he, the defendant, “wanted to show Neil that there 
was guys just as tough in this world as he was; that if 
there was anything wrong his wife was to blame, and if 
there wasn’t he (defendant) ought to be in prison for shoot- 
ing him.” This witness saw O’Blenness’ body at the under- 
taker’s, about a week after he was killed. and he testified 
that ‘the was pretty well plastered with shot. The main 
charge looked like it took him right around the heart,” and 
there were a good many shots in his back. And another 
witness testified : 

“Q. In your conversation with Mr. Hill at his home the 
evening you were down there, did he say anything about 
whether or not O’Blenness had anything in his hands when 
he shot him with the shotgun? A. He said he was headed 
for the barn, apparently to take care of his team, and he 
apparently had nothing with him.” 

The witnesses, in respect of the defendant’s statements 
which were made to them, severally testified that they were 
voluntarily made by defendant, and that they were not in- 
duced by threats nor by promises of leniency in respect of 
lawful punishment. 

The defendant contends that he was not arraigned nor 
did he plead, and that error was thereby committed. In 
view of chapter 105, Laws 1925, reversible error cannot be 
predicated on this assignment. Chapter 105 follows: 

“The accused shall be arraigned by reading to him the 
indictment, unless, the reading shall be waived by the ac- 
cused, by the nature of the charge being made known to 
him, and he shall then be asked whether he is guilty or not 
guilty of the offense charged. If the accused appear in 
person and by counsel and goes to trial before a jury regu- 
larly impaneled and sworn he shall be deemed to have 
waived arraignment, and plea of not guilty deemed to have 
been pleaded.” Section 10117, Comp. St. 1922, as amended 
by chapter 105, Laws 1925. 

Defendant requested the court to give the following in- 
struction : ‘ 
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“You are instructed that in weighing the testimony great- 
er care should be used in relation to the testimony of per- 
sons who are interested in, or employed to find, evidence 
against the accused than in other cases, because of the nat- 
ural and unavoidable tendency and bias of mind of such 
persons to construe as evidence against the accused, and 
disregard everything which does not tend to support their 
preconceived opinions of the matter in which they are en- 
gaged.” 

. We do not think the requested instruction is applicable 
to the facts. And it is well settled that the caution that is 
to be observed in weighing the testimony of persons ‘‘who 
are interested in, or employed to find, evidence against the 
accused,” depends largely on the facts and circumstances . 
of the indivicual case, and rests largely in the discretion 
of the trial court. The presumption will not, of course, be 
indulged that the evidence of the county judge and of the 
sheriff was biased until the contrary is shown. 16 C. J. 
1014. And, besides, there is nothing in the record going 
to show that any of the witnesses were ‘‘employed to find 
evidence against the accused.” 

The court, of its own motion, very properly gave this in- 
struction: 

“Although you may believe from the evidence that at the 
time of the homicide 1m this case the defendant, on account 
of the friendship existing between his wife and the de- 
ceased, was jealous of the deceased, yet such jealousy, or 
friendship between his wife and the deceased, would con- 
stitute no defense and would be no justification for taking 
the life of the deceased.” 

The defendant offered and the court refused to give the 
following instruction: 

“You are instructed that deliberation means the act of 
deliberating or weighing or considering the reasons for or 
against a choice or measure. In the sense which the word 
is here used, an act is done deliberately, or with deliberation 
when it is done in cool blood and not under the influence of 
violent passion, suddenly aroused by some real or supposed 
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grievance. A person who does an act, not in the heat of 
sudden passion, but after having coolly weighed or con- 
sidered the mode and means of accomplishment, does it 
deliberately.” 

In view of the instruction given by the court of its own 
motion on the subject of deliberation and premeditation, 
we do not think the defendant can properly take excep- 
tion to the refusal to give the offered instruction. In the 
court’s instruction, last above referred to, the jury were 
instructed, inter alia, that: “It is sufficient if there was 
such design and determination to kill distinctly formed in 
the mind before or at the time the blow is struck or the 
fatal shot is fired: and in this case, if the jury believe from 
the evidence, beyond a reasonable doubt, that the defendant 
feloniously, purposely, and of his deliberate and premedi- 
tated malice, shot and killed the deceased in manner and 
form as charged in the information, and that ‘before or at 
the time the shots were fired, the defendant had formed in 
his mind a wilful, malicious, deliberate and premeditated 
design or purpose to take the life of the deceased, and that 
the shots were fired in furtherance of that design or pur- 
pose, and without any justifiable cause or legal excuse there- 
for, then the jury should find the defendant guilty of mur- 
der in the first degree.” We do not think argument is nec- 
essary to show the sufficiency of the instruction. The argu- 
ment for the defense that premeditation and deliberation 
on the part of the defendant were not shown is not sup- 
ported by the evidence, and this question, with others per- 
taining to the facts involved in this case, was properly sub- 
mitted to the jury for their determination. Bartlett v. 
State, 115 Neb. 148, and cases there cited. 

Counsel informed the court that he had three character 
witnesses, but the court denied the offer of each witness on 
the ground that it was not shown that they were qualified. 
Upon examination of the record, we conclude that, in ex- 
eluding the evidence so tendered, the court did not err, 
from the fact that it was not shown that the witnesses were 
qualified to testify in respect of general reputation. 
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It appears that the defendant signed a written statement 
wherein some of the facts were connected with the circum- 
stances which attended the killing of O’Blenness were re- 
lated. The statement was handed to the witness while he. 
was on the witness-stand and he was interrogated in re- 
spect of certain material matter contained therein. But in 
respect of the matter on which he was so interrogated no 
new material evidence appears to have been developed. 
Practically all of the material evidence so elicited was a 
repetition of the evidence of all the persons with whom the 
defendant had talked within a day or two after the killing 
and which is hereinbefore set forth. In this view of the 
fact, reversible error cannot be predicated upon the defend- 
ant’s examination in respect of matter contained in the 
written statement. 

In a criminal case, where a jury were regularly impaneled 
and sworn and the defendant failed to plead to the infor- 
mation, and where the court did not enter a plea of ‘‘not 
guilty” in his behalf and the defendant went to trial with- 
out being arraigned, and failed to demand a formal ar- 
raignment, held, that such defendant waived such right un- 
der section 10117, Comp. St. 1922, as amended by chapter 
105, Laws 1925. 

On the merits, as noted in the opinion, the defendant’s 
argument now contradicts the statement of not less than 
three disinterested witnesses who testified in respect of 
statements voluntarily and severally made by him to them 
shortly after the death of O’Blenness, as to whether O’Blen- 
ness was or was not armed when he was killed. But this: 
question, as of all others involved here, was submitted to 
the jury, under proper instructions, and the jury as triers 
of fact found against the defendant and for the state. It 
is elementary that disputed questions of fact, and of the 
credibility of witnesses as well, are for the jury. Mathews 
v. State, 111 Neb. 598. The record shows that the verdict is 

_amply supported throughout by the evidence submitted on 
the part of the state, hence it will not be here disturbed 
by this court. 
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Defendant complained that the regular panel] of the 
jury was irregularly selected, but he made no motion that 
the pane] be quashed, and he waived his fifth, sixth, and 
eighth peremptory challenges. It follows that he thereby 
accepted the jury as being satisfactory to him. Reversible 
error cannot be predicated on this assignment. “If a party 
expressly accepts as satisfactory the jury as finally impan- 
eled, he waives any prior objection to the action of the court 
in overruling a challenge for cause, * * * or irregularity in 
the selection or impaneling of the jury.” 35 C. J. 371, sec. 
410. 

Other assignments of alleged error are pointed out which 
we do not find it necessary to consider. The defendant was 
given a fair and impartial trial. The facts were all fairly 
presented to the jury and the verdict is amply supported 
thereby. The judgment is therefore in all things 


AFFIRMED. 


ERNEST QUESNER, APPELLANT, V. ROSIE NovoTNY, 
APPELLEE. ; 


FILED OCTOBER 21, 1927. No. 25649. 


1. Mortgages: ACKNOWLEDGMENT. A notary public who is like- 
wise an officer and stockholder of a corporation is not disquali- 
fied from taking an acknowledgment to a mortgage in which 
the president of the corporation, in his individual capacity. is 
mortgagee, if the corporation as such is not interested in the 
mortgage. 

FILING CLAIM AGAINST ESTATE. Where a mortgagee 
commences an action to foreclose his mortgage after the death 
of the mortgagor, and thereafter files a claim for the mortgage 
debt against the estate of the mortgagor and the same is con- 
ditionally allowed with leave to take further proof after the 
mortgage security is exhausted, for the purpose of determining 
the amount due, such action does not preclude the mortgagee 
from prosecuting his action of foreclosure. 

3. Usury: Mortcaces. “A mortgage which, by its express terms, 
requires the mortgagor to pay the maximum legal rate of in- 
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terest on the debt which it secures, and, in addition, to pay the 
taxes upon the mortgagee’s interest in the mortgaged premises 
is ‘usurious.’” Stuart v. Durland, 115 Neb. 211. 


APPEAL from the district court for Cuming county: AN- 
sON A. WELCH, JUDGE. Heversed, with directions. 


George W. Wertz, W. M. Cain and Frank Dolezal, for 
appellant. 


A. R. Oleson, contra. 


Heard before Goss, C. J., DEAN, Day, Goop, THOMPSON 
and EBERLY, JJ. 


Day, J. 

Ernest Quesner brought this action against Rosie No- 
votny and certain minor heirs of Emil and Rosie Novotny, 
and Rosie Novotny as executrix, to foreclose a real estate 
mortgage upon 160 acres of land in Cuming county. The 
petition was in the usual form. The answer interposed 
‘three defenses: First, that the mortgage was void because 
given upon a homestead and the acknowledgment taken 
before an officer and stockholder of the Howells State Bank, 
which, it is charged in the answer, was the real party in 
interest; second, that an action at law had been commenced 
to collect the debt secured by the mortgage; and, third, that 
usury had been exacted. 

This case was before us on a former occasion, 
being reported in 113 Neb. 827, in which the 
judgment of the district court, denying a foreclosure of 
the mortgage, was presented. At the outset, it was dis- 
covered the plaintiff had failed to introduce any evidence, 
in the trial court, sustaining the allegations that no pro- 
ceedings at law had been commenced for the recovery of 
the debt. This was a necessary part of his proof under the 
statute and repeated decisions of this court. In the inter- 
est of justice, we remanded the cause to the district court 
to permit the plaintiff, if he chose, to adduce proof in sup- 
port of his allegation that no proceedings at law had been 
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commenced to collect the debt. This additional proof has 
been taken and we have the case now before ws for con- 
sideration, de novo, upon all of the issues. 

The record shows that on January 22, 1921, Emil Novot- 
ny, his wife, Rosie Novotny, and Thomas Novotny executed 
a note to the plaintiff for $10,000 payable one year after 
date with interest at the rate of 10 per cent. per annum 
from date until paid. On the same day Emil Novotny and 
his wife, Rosie, executed a mortgage in favor of plaintiff 
upon a quarter section of land in Cuming county to secure 
this note. The mortgage also covered another note for 
$2,200, but the latter note was paid and is not in controver- 
sy here. The mortgage was given upon the homestead of 
Emil Novotny and his wife. On March 10, 1921, Emil 
Novotny died leaving surviving him his widow, Rosie, and 
six minor children, named as defendants. 

The mortgage was acknowledged before L. R. Coufal, a 
notary public who at the time was an officer and stockholder 
of the Howells State Bank. It is the contention of the de- 
fendant that, while the note and mortgage ran in favor of 
the plaintiff, the bank was the real party in interest and 
therefore Coufal was disqualified from taking the ac- 
knowledgement and the mortgage was void. We have fre- 
quently held that—-‘A mortgage upon a homestead, ac- 
knowledged by a notary who was likewise an officer and 
stockholder of the corporation, mortgagee, is invalid.” Chad- 
ron Loan & Building Ass’n v. O’Linn, 1 Neb. (Unof.) 1; 
Horbach v. Tyrrell, 48 Neb. 514; Trevett, Mattis & Baker 
Co. v. Reagor, 112 Neb. 470; Anderson v. Cusack, 115 Neb. 
643. We think, however, the proofs in the present case 
failed to show that the bank was the real party in interest 
in the note and mortgage. It is true that Novotny was 
owing the bank, but the testimony shows the mortgage was 
given to borrow money from Quesner to pay off his debts 
to the bank. The defendants, in an argument, cast asper- 
sion upon the bona fides of the transaction as being a per- 
sonal loan made by plaintiff, but we think the evidence fully 
sustains plaintiff’s theory that it was a personal loan made 
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by him to Novotny, in which the bank had no interest. Un- 
der the facts disclosed by the record, Coufal was a qualified 
officer to take the acknowledgment to the mortgage. 

It is next urged by defendants that plaintiff cannot prose- 
cute proceedings to foreclose the mortgage because he has 
pending, in the county court, a claim involving the same 
debt, for allowance against the estate of Emil Novotny. 
The argument is made that, having elected to proceed 
against the estate, plaintiff thereby waived his mortgage 
security. The question presented involves an examination 
of the facts on this phase of the case. 

As before stated, the mortgage was executed to plaintiff 
January 22, 1921. Novotny died March 10, 1921. On March 
18, 1921, Quesner sold the note and mortgage to the How- 
ells State Bank, which on June 22, 1921, filed a ciaim against 
the Novotny estate based on this note. This claim was 
withdrawn by the bank. Quesner repurchased the note and 
mortgage from the bank on March 27, 1922, and a few days 
later commenced a foreclosure proceeding. The record fails 
to show the date of the filing of the original petition, but 
an amended petition was filed May 6, 1922. On December 
18, 1922, Quesner filed a claim against the Novotny estate, 
based on the $10,000 note, in which he stated, in substance, 
he had instituted proceedings to foreclose the mortgage, 
and that the district court had held the mortgage was void 
and of no effect, but he intended to appeal. 

Objections were filed to the allowance of the claim by 
Rosie Novotny, executrix, upon the grounds that it was filed 
too late; and by commencing an action to foreclose the mort- 
gage, he had elected to proceed against the security and is 
now estopped from making any claim against the estaie. 
The county court overruled the objections and allowed the 
claim as a contingent claim for future determination as to 
the amount due thereon, after the claimant shall] have ex- 
hausted his mortgage security upon the real estate belong- 
ing to Emil Novotny. Do these facts preclude the plaintiff 
from proceeding to foreclose his mortgage? Under the 
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general title, “Foreclosure of Mortgages,” section 9210, 
Comp. St. 1922, it is said: 

“After such petition shall be filed, while the same is 
pending, and after a decree rendered thereon, no proceed- 
ings whatever shall be had at law for the recovery of the 
debt secured by the mortgage, or any part thereof, unless au- 
thorized by the court.” 

Section 9212 reads as follows: “Upon filing a petition 
for the foreclosure or satisfaction of a mortgage, the com- 
plainant shall state therein whether any proceedings have 
been had at law for the recovery of the debt secured there- 
by, or any part thereof, and whether such debt, or any part 
thereof, has been collected and paid.” 

Section 9213 provides: “If it appear that any judgment 
has been obtained in a suit at law for the money demanded 
by such petition, or any part thereof, no proceedings shall 
be had in such case, unless, to an execution against the 
property of the defendant in such judgment, the sheriff or 
other proper officer shall have returned that the execution 
is unsatisfied in whole or in part, and that the defendant 
has no property whereof to satisfy such execution except 
the mortgaged premises.” 

It will be observed that these several provisions of the 
statute are for the protection of the debtor and to prevent 
the probability of two judgments being rendered against 
him for the same debt. In none of these provisions, how- 
ever, is the mortgage security released. In one of them, 
where a judgment has been obtained, it is necessary that 
the judgment creditor exhaust his legal remedy by execu- 
tion before proceeding to foreclose the mortgage. 

Under the facts in this case, plaintiff commenced his ac- 
tion of foreclosure before filing his claim in the county 
court, and in so doing disclosed the full facts. The county 
court has not allowed the claim as a direct claim against 
the estate, but has left it for determination after the mort- 
gage security has been exhausted. In no proper sense has 
the claim been allowed. We see no objections to this pro- 
cedure, as the rights of defendants are fully protected. 
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The filing of the claim was a precautionary measure to pre- 
vent the limitation fixed by the court from expiring and 
also to guard against the possibility that the mortgage 
‘ would ultimately be declared void. ‘ 

In National Life Ins. Co. v. Fitzgerald, 61 Neb. 692, the 
court had before it a situation somewhat analogous to this 
case and it was held: “A mortgagee may, after the death. 
of the mortgagor, institute a suit to foreclose his mortgage, 
and the mere filing in the county court of the mortgage debt 
as a claim against the decedent’s estate while the foreclos- 
ure suit is pending will not operate as a release or discharge 
of the mortgage.”’ The facts in the present case bring it 
within the reasoning of the above quoted rule. Under the 
facts of this record and the law, as we understand it, the 
plaintiff is not precluded from prosecuting his action to 
foreclose the mortgage. _ 

It is also urged by defendants that the contract was usur- 
-ious, and if foreclosure is allowed the amount should be for 
the face of the loan only. The note called for the payment 
of 10 per cent. from date until paid. The mortgage con- 
tained a clause as follows: 

“It is expressly provided and agreed that the mortgagor 
herein shall and will pay all taxes levied upon this mort- 
gage, or the debt secured thereby, together with any other 
taxes or assessments which may be levied under the laws 
of Nebraska against the said mortgagee or the legal hold- 
er of the said principal note * * * on account of this indebt- 
edness.” 

The precise question here presented has been recently 
determined in Stuart v. Durland, 115 Neb. 211. In that 
case it was held: “A mortgage which, by its express 
terms, requires the mortgagor to pay the maximum legal 
rate of interest on the debt which it secures, and, in addi- 
tion, to pay the taxes upon the mortgagee’s interest in the 
mortgaged premises is ‘usurious.’” The contract being 
usurious, the plaintiff is not entitled to collect any interest 
upon the note and mortgage. 

From what has been said, it follows that plaintiff is en- 


90 NEBRASKA REPORTS. [VoL. 116 


Davis v. State. 


titled to a judgment foreclosing his mortgage for the 
amount of the face of the loan. The judgment of the dis- 
trict court is reversed and the cause remanded with direc- 
tions to enter a judgment of foreclosure in accordance with 
this opinion. 

REVERSED. 


BERT M. DAVIS v. STATE OF NEBRASKA. 
FILED OCTOBER 21, 1927. No. 25700. 


1. Homicide: INDICTMENT. An information for murder by admin- 
istering poison which charges that defendant “did then and there 
unlawfully, feloniously, wilfully and purposely, and of his de- 
liberate and premeditated malice, make an assault in and upon 
one Blanche A. Davis, with the intent of him the said Bert M. 
Davis unlawfully, feloniously, purposely and of his deliberate 
and premeditated malice to poison, kill and murder the said 
Blanche A. Davis,” followed by appropriate allegations of the 
administration of poison and her death as a result thereof, is: 
sufficient to charge that the poison was administered with intent 
to take the life of Blanche A. Davis. 

Proor. On the trial of one charged with murder by 
administering strychnine poison, where, after the body of the 
victim has been embalmed, competent physicians and chemists 
perform an autopsy and make a chemical] analysis of the organs 
of the body of the deceased, and where the statutes of the state 
make it unlawful to embalm a dead body with embalming fluid 
containing strychnine or any of its compounds. and where it is 
shown that strychnine would serve no useful purpose in an em- 
balming fluid, it is proper to permit such physicians and chemists 
to testify to the result of their examination: that they found 
strychnine in the body in sufficient quantities to produce death; 
that they found no indication that the victim died of any disease; 
and that in their opinion she died as a result of strychnine 
poisoning, without proving that the fluid used in embalming the 
body did not contain strychnine. 

SUFFICIENCY OF EVIDENCE. Evidence examined and 

discussed in the opinion held sufficient to support a verdict of 

guilty of murder in the first degree. 

INSTRUCTIONS. In a prosecution for murder in the first 

degree committed by administering poison, the court is not re- 

quired to instruct the jury as to the law applicable to man- 
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slaughter or murder in the second degree, where the evidence 
clearly establishes that the defendant is either guilty of the 
crime charged or entirely innocent. 


5. Invited Errors: A litigant wil] not be permitted to take advan- 
tage of an error which he has invited the court to commit. 


6. Homicide: INSTRUCTIONS. On the trial! of one charged with 
murder in the first degree by administering poison, it is not the 
duty of the court to instruct the jury as to the law with ref- 
erence to the lesser and included offense of attempting to take 
life by the administering of poison. where there is no evidence 
in the record which would justify the rendering of a verdict 
of guilty of the lesser offense. 


ERROR to the district court for Red Willow county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Bernard McNeny, Frank M. Colfer, John F. Fults: and 
Edward J. Lambe, for plaintiff in error. 


O. S. Spillman, Attorney General, and George W. Ayres, 
contra. 


Heard before Goss, C. J.. ROSE, DEAN, DaAy, Goob, 
THOMPSON and EBERLY, JJ. 


Goon, J. 

Bert M. Davis (hereinafter called defendant) was 
charged with administering to his wife, Blanche A. Davis, 
with felonious intent, strychnine poison and thereby caus- 
ing her death, for which he was put on trial, convicted of 
murder in the first degree, and sentenced to imprisonment 
in the penitentiary for the term of his natural life. To 
review the record of his conviction, he prosecutes error 
to this court. 

The principal errors relied upon for a reversal are: That 
the information is insufficient to charge defendant with 
murder in the first degree; error in the admission of evi- 
dence; error in the failure of the court to instruct on all 
the issues; errors in giving instructions to the jury; and 
that the evidence is insufficient to sustain the verdict. 

Counsel for defendant contend that the information is. 
insufficient to charge murder in the first degree, because, 


92 NEBRASKA REPORTS. (VoL. 116 


Davis v. State. 


as contended, it fails to directly charge that poison was 
administered with the intent to take the life of Blanche A. 
Davis. 

It will be conceded that there may be instances where 
one may administer poison to another which causes the 
death of such person, where the crime of murder in the 
first degree would not be committed. For instance, if a 
physician should prescribe and administer a poisonous 
medicine. with proper motives, but, through mistake. should 
give an over- or fata) dose, which would cause the death 
of his patient, he would not be thereby guilty of first-de- 
gree murder. Whether an information for murder in the 
’ first degree by the administrdtion of poison is rendered 
fatally defective by the omission to charge therein that the 
defendant administered the poison with intent to take the 
life of the person to whom it was administered, we find it 
unnecessary to determine. Conceding, for the sake of ar- 
gument only, that such an allegation is necessary, we think 
the information in the instant case is not vulnerable to the 
objection urged. 

The information in the iustant case charges that “Bert 
M. Davis, then and there being, did then and there unlaw- 
fully, feloniousty, wilfully and purposely, and of his deliber- 
ate and premeditated malice, make an assault in and upon 
one Blanche A. Davis, with the intent of him the said Bert 
M. Davis unlawfully, feloniously, purposely and of his de- 
liberate and premeditated malice to poison, kill and mur- 
der the said Blanche A. Davis.” Then follows the alle- 
gation of administering the poison and her death. 

The case of Schaffer v. State, 22 Neb. 557, cited and re- 
lied on by defendant, is not in point. The information which 
was condemned in that case did not contain an allegation 
with reference to intent, similar to the one herein set out. 
We think the information fairly charges that the poison was 
administered with the intent to take the life of Blanche A. 
Davis. 

It may be observed in this case that the information is 
needlessly involved and teems wtih unnecessary verbiage 


VoL. 116] SEPTEMBER TERM, 1927. 93 


Davis v. State. 


—_— 


and repetition. As heretofore pointed out by this court, 
an information should charge the offense in simple, con- 
cise, direct language. A suitable form is prepared and set 
out in Nichols v. State, 109 Neb. 335. Of course, the form 
there given would not be entirely suitable for charging 
murder by the administration of poison. In lieu of the 
second paragraph of the form there outlined, the following 
would be all that 1s necessary to charge murder in the 
first degree by poisoning: “In county. Nebraska, 
on August 30, 1925, John Doe, defendant, with intent to 
take the life of and kill Mary Roe, did feloniously and pur- 
posely administer to her (or cause to be administered to 
her) strychnine poison, and as a result thereof she died on 
August 30, 1925. Defendant thus committed murder in 
the first degree.” Attention is called specifically to the 
form of information contained in the opinion in Nichols v. 
State, supra, in the hope that those charged with the prose- 
cution of criminal offenses will hereafter draw indictments 
and informations conformable to the suggestions therein 
contained. 

Complaint is made because the trial court permitted Doc- 
tors Myers and Eggers to testify to an examination of the 
body and organs of Blanche A. Davis, and that in their 
opinion she died of strychnine poisoning. It appears that, 
before they made their examination and chemical analy- 
sis of parts of the-body of Blanche Davis, it had been em- 
balmed and that there was no proof in the record of the 
ingredients of the embalming fluid used. It is argued that 
before the evidence of the doctors was competent it was the 
duty of the state to first prove that the embalming fluid 
used did not contain strychnine. 

We do not think the point is well taken. By the provi- 
sions of section 9576, Comp. St. 1922, it is unlawful for an 
undertaker to embalm a dead body with any fluid or prep- 
aration which contains strychnine or preparations, com- 
pounds or salts thereof. Moreover, it is further disclosed 
by the evidence that strychnine would serve no useful pur- 
pose in an embalming fluid. It is not a preservative, and 
the presumption would obtain that the undertaker had not 
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violated the law; nor will it be presumed that the manu- 
facturers of embalming fiuid would use strychnine as an 
ingredient when it possesses no useful properties for the 
purpose for which embalming fluid is designed. The rec- 
ord also discloses that the state offered to prove the chemi- 
cal composition of embalming fluid taken from a bottle 
which came out of the same carton as did the bottle con- 
taining the fluid used to embalm Mrs. Davis’s body. This 
evidence was excluded on defendant’s objection. It was 
not incumbent upon the state to prove that an embalmer or 
undertaker had not violated the law of the state, or to 
prove that the embalming fluid used did not contain strych- 
nine. There is nothing in the record to create even a sus- 
picion that the fluid used would account for the strychnine 
found in the body of Mrs. Davis after her death. The 
court did not err in overruling defendant’s motion to strike 
from the record the evidence of the doctors. 

Defendant contends that the evidence is insufficient to 
support the verdict; that it does not conclusively establish 
that Blanche Davis died as the result of strychnine poison- 
ing, or that defendant administered strychnine to her. 

The evidence is very voluminous. It would serve no use- 
ful purpose to outline it in detail, and we shall not attempt 
to do so. We think it is sufficient to say that there is evi- 
dence tending to prove, and from which the jury might 
properly find, the following facts to be true: That on the 
morning of August 30, 1925, Blanche A. Davis was taken 
violently ill and died in convulsions shortly thereafter; that 
her last illness was attended by all the symptoms of strych- 
nine poisoning; that the next day after her death there 
was an autopsy held, and it was ascertained therefrom that 
al! of her internal organs were in a norma! condition and 
such as to exclude the hypothesis that she had died of any 
disease; that after the body was interred it was exhumed. 
and the liver, kidneys, spleen and other organs and parts 
of the body were removed, and a chemical analysis made 
by competent chemists; that a considerable quantity of 
strychnine, more than sufficient to produce death, was found 
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in the body; that competent physicians gave as their opin- 
ion that Mrs. Davis had died of strychnine poisoning. 
Taking the evidence as a whole, it is sufficient to warrant 
a finding by the jury that Mrs. Davis died as a result of 
strychnine poisoning. From the evidence it clearly appears 
that the poison must have been either taken by Mrs. Davis, 
or that it was administered by defendant. The evidence 
tends to show that no strychnine was kept in any place 
where it was even remotely likely that it could have been 
taken by Mrs. Davis by mistake. There is nothing in the 
evidence that would remotely suggest that Mrs. Davis de- 
sired to: quit this earthly existence, or that she had any 
motive for committing suicide. The evidence tends to nega- 
tive the suggestion that she might have intentionally taken 
strychnine. On the other hand, the evidence tends to show 
that defendant had ceased to care for or have any affection 
for his wife; that he had become deeply enamored of and 
infatuated with one Mrs. Ressler, a widow, living in the 
immediate vicinity of the Davis home; that he very much 
desired to take her to his bosom as his wife, and that his 
then wife was an obstacle to the accomplishment of his de- 
sires. Thus, a strong motive is disclosed for defendant 
to commit the offense charged. If Mrs. Davis did not take 
the poison accidentally or intentionally, the defendant was 
the only other person who could have administered it. The 
evidence tends to disclose that defendant made false and 
conflicting statements concerning the cause of Mrs. Davis’s 
death. There is some evidence tending to show that he had 
administered to her a dose of salts immediately before she 
became violently ill; that after administering the salts he 
had prepared and given her an orange, and that he stated 
to one of his acquaintances that he knew that she died of 
strychnine poisoning. The evidence further discloses that 
he had procured strychnine poison a long time before, that 
it had been used for exterminating gophers, and that it was 
upon his premises. It is further shown that, a few days 
before her fatal illness, Mrs. Davis had suffered an attack 
which indicated that she was suffering from fluoride of 
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sodium poisoning; that a receptacle containing this kind of 
poison was found in defendant’s garage. It is shown be-. 
yond doubt that within four months of his wife’s death 
defendant married Mrs. Ressler. 

These and other facts disclosed by the record we think 
are sufficient to justify the jury in reaching the conclusion 
that defendant administered the strychnine which caused 
the death of his wife. The evidence seems to be sufficient 
to support the verdict. 

Counsel] for defendant contend that it was the duty of the 
trial court, by proper instructions, to submit to the jury 
the question of defendant’s guilt of the several degrees of 
homicide, to wit, murder in the second degree and man- 
slaughter, as well as murder in the first degree, and that 
it was the province of the jury to determine the degree of 
defendant’s guilt. 

So far as we are aware, this court has not heretofore 
determined the precise question as applied to a charge of 
homicide by the administration of poison. Section 9544. 
Comp. St. 1922, is as follows: ‘“‘Whoever shall purposely and 
of deliberate and premeditated malice or in the perpetra- 
tion of or attempt to perpetrate any rape, arson, robbery 
or burglary, or by administering poison, or causing the 
same to be done, kill another * * * shall be deemed guilty 
of murder in the first degree.” This court has hitherto 
held that, where the offense was committed in an attempt 
to perpetrate a rape or robbery, it was not proper to sub- 
mit to the jury the question of lesser degrees of homicide 
than murder in the first degree. 

In Thompson v. State, 106 Neb. 395, it was held: ‘An 
information charging defendant with a homicide committed 
in the perpetration of or attempt to perpetrate a robbery. 
under section 8581, Rev. St. 1913 (now known as section 
9544, Comp. St. 1922), charges only murder in the first 
degree, and it is error for the trial court to instruct the 
jury that they may find defendant guilty of murder in the 
first degree, guilty of murder in the second degree, or guil- 
ty of manslaughter.” In Morgan v. State, 51 Neb. 672, it 
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was held proper to instruct that murder in the second de- 
gree and manslaughter were not included in the count of 
an information charging murder while attempting to com- 
mit rape, and a like holding was made in Rhea v. State, 
68 Neb. 461. where the information charged murder com: 
mitted in the perpetration or attempted perpetration of a 
robbery. We adhere to the rule there announced. and ho!d 
that the same rule applies where the charge is homicide 
committed by the administration of poison. 

It was not error for the court to fail to instruct upon the 
lesser degree of homicide in this case for another reason: 
There was no evidence in the record which would justify 
a verdict of a lesser degree than murder in the first degree. 
We held in Semmons v. State, 111 Neb. 644: “In a prosecu- 
tion for murder in the first degree, it is not error to refuse 
to instruct the jury as to the law applicable to manslaugh- 
ter, when the evidence conclusively establishes that the de- 
fendant is either guilty of the crime charged or entirely 
innocent.” 

Counsel for defendant point out section 9563, Comp. St. 
1922, which makes it a felony for any person to administer 
poison with intent to destroy or take the life of the person . 
or persons to whom the same should be administered, or 
to do him, her or them an injury, and that this offense 
provides a less penalty than that provided for murder in 
the first degree. It is argued that the lesser offense is nec- 
essarily included in the charge made in the instant case, 
and attention is called to section 10153, Comp. St. 1922, 
which, inter alta, provides that ‘‘upon an indictment for 
an offense * * * the jury may find the defendant not guilty 
of the offense but guilty of an attempt to commit the same, 
where‘such an attempt is an offense.” 

Counsel argue that it was the duty of the trial court, by 
proper instruction, to submit to the jury for their consider- 
ation the question of defendant’s guilt of the lesser and 
included offense of an attempt to take life by administra- 
tion of poison, and that it was the province of the jury, 
in their discretion, to find the defendant guilty of the lesser 
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offense. The general rule applicable to the question may 
be stated as follows: Such an instruction is proper only 
when applicable to the evidence and where the evidence 
would justify a verdict of guilty of the lesser offense. If 
the evidence is such as to warrant only a verdict of the 
greater offense, or one of not guilty, then it is not proper 
to give such an instruction. 

The case appears to have been tried by both plaintiff and 
defendant upon the theory that defendant was guilty of 
murder in the first degree or not guilty of any offense. A 
number of instructions requested by defendant proceeded 
upon this theory, and by his own act defendant practically 
requested the court to eliminate from the jury’s consid- 
eration the defendant’s possible guilt of the lesser and in- 
cluded offense. If it was error for the court to fail to sub- 
mit to the jury the question of defendant’s guilt of the 
lesser offense, such error was invited and requested by 
defendant. A litigant wiJl not be permitted to take ad- 
vantage of an error which he has invited. Schrandt v. 
Young, 62 Neb. 254: Robinson v. City of Omaha, 84 Neb. 
642: Edbrooke v. First Nat. Bank, 110 Neb. 134; Longman 
vy. Pope, 111 Neb. 888; Day v. Metropolitan Utilities Dis- 
trict, 115 Neb. 711. 

The court did not commit error in failing to submit to 
the jury the included and lesser offense for a better rea- 
son: The evidence is sufficient to conclusively establish 
that Mrs. Davis died of strychnine poisoning and sufficient 
to justify the jury in finding that the poison was adminis- 
tered by defendant. There was no evidence that would 
justify the theory that the poison was administered by him 
with any other purpose than to take her life. There was, 
therefore, no logical theory upon which a verdict of ‘guilty 
of the lesser offense could possibly have been rendered, and 
where the evidence is not such as to warrant such a verdict, 
it is not error for the court to fail or refuse to submit to 
the jury the question of defendant’s guilt of the lesser of- 
fense. 
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Defendant has not shown that prejudicial error was com- 
mitted. The judgment of the district court is 
AFFIRMED. 


FEDERAL LAND BANK OF OMAHA, APPELLEE, V. AGNES TUMA 
ET AL., APPELLEES; JOHN M. FOLDA, APPELLANT; 
STEPHEN TUMA ET AL., INTERVENERS, APPELLEES. 


FILED NOVEMBER 10. 1927. No. 24997. 


1 Partition: DECREE: CONCLUSIVENESS When all the parties 
Interested in a tract of land are before the district court in 
& vartition suit. its judgment in fixing the shares. directing 
partition and later confirming a sale of the real estate is final. 
and the parties thereto, in the absence of fraud upon the face 
of the proceedings. cannot question the title acquired by a later 
bona fide purchaser who relied on the proceedings and decree 
and who was innocent of any fraud or of knowledge of any 
fraud in the partition proceedings. 


2. Guardian and Ward: PURCHASER OF ESTATE OF WARD: PRE- 
SUMPTION. A purchaser who deals fairly with a guardian has 
a right to presume. that the guardian acts for the benefit of 
his ward, and such purchaser is neither bound to inquire into 
the state of the trust nor to be responsible for the guardian’s 
faithful application of the trust money, unless the purchaser 
knew, or had sufficient information to put him on inquiry, 
that the guardian was practicing or contemplated a breach of 
his trust. 


“MorTGAGE: VALIDITY. The actual knowledge of one 
who is a guardian and is at the same time an officer of a bank 
will be imputed to the bank so that the bank cannot in equity, 
as an innocent purchaser, enforce a mortgage held by it against 
the estate of the guardian’s wards, where the circumstances 
are such that no one save an innocent purchaser or owner of a 
lien can enforce it. 


MISCONDUCT OF GUARDIAN: RESTORATION. Where the 
interests of wards in an estate have not been properly pro- 
tected by their, guardians and rights of innocent purchasers 
have intervened so as to cut off some of the rights and interests 
of such wards, equity will, while preserving the rights of in- 
nocent purchasers, restore the wards as nearly as possible to 
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the position they would have occupied had their guardians done 
their duty in preserving their interests. 


APPEAL from the district court for Colfax county: LOUIS 
LIGHTNER, JUDGE. Reversed, with directions. 


W. B. Sadilek and Dotezal, Spear, Mapes & Stevens, for 
appellant. 


George W. Wertz, FE. F. Dougherty, Byron B. Oberst and 
John C. Sprecher, contra. 


Heard before Goss, C. J., RoSE, DAY, Goop, THOMPSON 
and EBERLY, Ju. 


Goss, C. J. 

This is an appeal by John M. Folda, one of the defendants, 
from the judgment and decree of the district court, finding 
his mortgage to be null and void and dismissing his cross- 
petition. 

There is not so much dispute as to the facts as to the 
conclusions to be drawn therefrom. This situation calls 
for a rather complete and definite statement of the evidence. 

Frank Tuma, a resident of Colfax county, died testate 
on or about October 21, 1917. He left surviving him his 
widow, Agnes Tuma, and the following children: Stephen 
Tuma, age 17, Emil Tuma, age 14, Emilie Tuma, age 11, 
Lumir Tuma, age 10, Lambert Tuma, age 6, and Paulina 
Tuma, age 4. The widow duly and formally elected under 
the statute not to take under the will. She administered 
the estate, and on November 11, 1918, a decree on her final 
account was entered, assigning to her a homestead interest 
in the premises, as well as a one-third interest, and assign- 
ing to each of the children a one-ninth interest in the land, 
described as the south half of the northwest quarter and 
the northeast quarter of the northwest quarter of section 
29, township 20, in Colfax county, Nebraska. The decree 
further found that the widow had personally advanced 
$4,716.42 besides $24 additional court costs for the benefit 
of the estate and gave her a charge and lien upon said real 
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estate on account thereof. The homestead was free from 
incumbrance at the time of Frank Tuma’s death. 

On September 9, 1918, Agnes Tuma executed a mortgage 
for $5,000 to Frank C. Hrabak, who was a cashier of the 
Colfax County Bank, located at Howells, Nebraska, on her 
undivided one-third interest in the 120 acres. There is tes- 
timony to the effect that this mortgage was transferred by 
Hrabak to the bank before the transactions which gave rise 
to this case; at any rate, the bank became the owner of it. 
November 30, 1917, Hrabak was appointed guardian of the 
six minor children and was such guardian until his resig- 
nation, tendered on July 16, 1920. was accepted on Sep- 
tember 18, 1920, on which day Agnes Tuma was appointed 
as their guardian. On August 25, 1924, Agnes Tuma was 
discharged as guardian for the minors, and on the follow- 

‘ing day Stephen Tuma, who had then become of age, was 
appointed guardian of his five brothers and sisters. On 
March 2, 1920, Agnes Tuma gave a mortgage, recorded 
March 29, 1920, to E. Quesner, for $11,000, on her interest 
in the 120 acres described and covering also an adjoining 
40 acres which she purchased on speculation. This mort- 
gage was released September 25, 1920, the release being 
recorded October 4, 1920. 

On September 13, 1920, by a mortgage recorded Septem- 
ber 28, 1920, Agnes Tuma mortgaged for $19,000 to herself 
as guardian of the minors the 120 acres and the adjoining 
40 acres; the records show a release of this mortgage March 
1, 1923, the release being recorded five days later. On No- 
vember 21, 1928, Agnes Tuma gave a mortgage for 
$1,161.65, which was recorded the next day, in favor of 
Joseph K. Suchan and Rudolph L. Suchan, covering the 120 
acres. , 

The defendant, H. D. Myers, had a judgment lien against 
Mrs. Tuma in a justice court for $199.99, and the tran- 
seript was filed in the district court May 10, 1923. 

In February, 1920, Agnes Tuma, with her son Stephen, 
went to John H. Roper, at Dodge, and employed him to pro- 
eure a loan from the Federal Land Bank of Omaha, agree- 
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ing to pay him a commission of one per cent. of the amount 
of the loan secured. Roper was secretary and treasurer of 
the Surety National Farm Loan Association at Dodge, a 
corporation chartered by the Federal Farm Loan Board 
under the act of congress known as the Federa! Farm Loan 
Act, passed July 17, 1917. An application was made by her 
for a loan. Shortly thereafter Mrs. Tuma was notified by 
Roper that a loan could not be made unless she acquired 
the entire fee title to the land. On consultation with her 
attorney, she brought an action for partition in the district 
court for Colfax county, on March 5, 1920. Frank C. Hra- 
bak was appointed referee on April 26, 1920. and on April 
30, 1920. filed his report showing that partition in kind 
among the widow and heirs could not be made. May 24, 
1920, the court confirmed the report and directed a sale of 
the land. The referee sold the land to Agnes Tuma, on her 
bid of $250 an acre, for $30,000, which was the fair value 
of the land. Frank C. Hrabak, referee, filed his report of 
sale July 16, 1920, and his supplemental report on Septem- 
ber 18, 1920, on which day the court confirmed the sale 
and directed the referee to execute a deed to the purchaser. 
The referee’s supplemental report showed that the expenses 
of making the sale totaled $870.80; that he paid the equi- 
table lien of Agnes Tuma, with interest from November 11, 
1918, totaling $5,180.27; and that, after the payment of 
these items, there was left $23,998.98, to be divided as pro- 
vided in the order determining shares, one-third, or 
$7,999.64, to the widow, and $2,666.55 to each of the chil- 
dren. The report stated that the referee filed receipts from 
the parties entitled thereto or from their guardian, and 
among the attached receipts were those from Agnes Tuma, 
receipting for her equitable lien and for her one-third inter- 
est, in the sums above named, and Frank C. Hrabak, guard- 
ian of the minors named, acknowledged that he had received 
from Frank C. Hrabak, referee, the sum of $15,999.30, in 
full of the minors’ shares in the proceeds of the referee’s 
sale. The referee conveyed the land sold to Agnes Tuma by 
deed dated September 13, 1920, and recorded September 16, 
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1920. On September 18, 1920, there was filed in the guard- 
ianship matter, in the county court, the receipt of Agnes 
Tuma, in favor of Frank C. Hrabak, retiring guardian, for 
the sum of $15,999.30, and acknowledging receipt from Hra- 
bak, retiring guardian, of $1,891.21, “cash money and inter- 
est accumulated thereon which the minors received from the 
insurance of their father.” The receipt also acknowledges 
“receipt of one note of Agnes Tuma for $2,091, made to 
Frank C. Hrabak, as guardian, on September 14, 1918, and 
bearing interest at 5 per cent. from date, being their money 
in the share of the personalty of the estate of Frank Tuma, 
deceased. In fact, the referee never received the purchase 
price in money or its statutory equivalent. On September 
16, 1920, there was recorded the mortgage for $10,000 
given by Agnes Tuma to the Federal Land Bank of Omaha 
on the 120 acres of land, to secure a note for $10,000, with 
interest at 514 per cent. per annum, payable semi-annually 
at the rate of $825 each January 1 and July 1 until July 
1, 1954. On September 138, 1920, Agnes Tuma executed and 
delivered to John M. Folda a mortgage for $10,000, cover- 
ing the home place and the additional 40 acres. This was 
recorded September 28, 1920. Also, on September 138, 1920, 
Frank C. Hrabak released his $5,000 mortgage, heretofore 
described, on the 120 acres, which release was recorded 
October 23, 1920. 

The inception of the trouble reflected in this action was 
the purchase by Mrs. Tuma late in 1919 or early in 1920 
of the 40 acres adjoining the Tuma farm. She contracted 
to pay $12,000 for it, paid $1,000 down and was to make 
settlement by March 1, 1920. To finance this she borrowed 
$11,000 temporarily from E. Quesner, on the mortgage 
heretofore referred to, and then, to help discharge the Ques- 
ner loan, she sought and secured the loan from the plaintiff. 
Out of this loan she did not receive the full $10,000 in 
money. She had to take $500 in-shares of the Surety Na- 
tional Farm Loan Association and to pay the commission 
of $100, as well as other items of expense, so that she re- 
ceived less than $9,500 as the net proceeds of the mortgage. 
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Ultimately she disposed of the 40 acres on a falling market 
at a considerable loss. Her troubles were further increased 
by the failure of the Lion Bonding Company, which was 
the surety on her guardian’s bond. Her inability to give 
another bond led to her discharge as guardian as well] as 
prevented any chance for the minors to recover any loss 
occasioned by her failure to handle their estate as her duty 
as guardian required. 

The district court found and decreed as follows: That 
the Federal Land Bank of Omaha, plaintiff, by virtue of 
its mortgage, has a first lien for $10,508.28. which should 
be reduced by the cancelation of the par value of 100 shares 
of Mrs. Tuma of the par value of $5,000 in the Surety Na- 
tional Farm Loan Association and by the retirement of 
the equivalent number of shares at par by the plaintiff, so 
that the net amount of plaintiff’s first lien is $10,008.28, 
to bear interest at 8 per cent. per annum from the date of 
the decree; that the defendants Joseph K. Suchan and Ru- 
dolph L. Suchan have a second mortgage lien on the prem- 
ises, amounting to $1,299.10, with interest at 10 per cent. 
per annum; that H. D. Myers has a judgment lien which 
is a third lien on the premises, but that Agnes Tuma is the 
head of a family and as such has a homestead interest in 
said premises, and that the judgment lien of said defendant 
Myers, amounting to $228, to bear 7 per cent. interest, is 
subject to the homestead right of Agnes Tuma; that the 
mortgage of $10,000, set up by John M. Folda, is null and 
void and should be canceled, and that the said John M. 
Folda is not entitled to have the release of his prior mort- 
gage of $5,000 set aside and said prior mortgage reinstat- 
ed; and that the mortgage given by the defendant Agnes 
Tuma to the defendant Agnes Tuma, as guardian of the 
interveners, for $19,000, is a subsisting mortgage and lien 
upon the real estate, subject only to the liens hereinbefore 
found, and that the interveners are the owners of said mort- 
gage lien; that there is now due and payable thereon the 
sum of $23,483.38, to bear interest at 7 per cent. from the 
date of the decree. 
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The process of reasoning by which the trial court reached . 
these conclusions is shown by his opinion reduced to writ- 
ing and filed in the record of the case. We acknowledge the 
valuable aid thereby given us in our review of the.case. 

The first thing to determine is whether the referee’s deed 
to Mrs. Tuma is void because of failure to collect the pur- 
chase price of the partition sale of the land. If it is void 
or is voidable as against innocent purchasers, then the in- 
terveners whose interests in the estate were sold at the 
partition sale would be entitled to relief from the mortgages 
and liens asserted by the plaintiff and other parties to the 
suit, whether these lienors are innocent purchasers or not. 

Section 9264, Comp. St. 1922, relating to partition sales, 
provides that no conveyance can be made until all the mon- 
ey is paid, or without receiving from the purchaser a mort- 
gage upon the land so sold or other equivalent security. It 
provides that, if the sale be confirmed, an order shall be en- 
tered directing the referee to convey. Section 9265 pro- 
vides that such a conveyance, when recorded, shall be valid 
against all subsequent purchasers and against all interested . 
persons who were parties to the partition proceedings. In 
this matter, the referee reported to the court that he had 
received the money and thereupon the court confirmed the 
sale. There appears nothing, therefore, in the statute cited 
that would prevent a later purchaser, who was innocent in 
fact, from acquiring good title. This view is supported by 
Kazebeer v. Nunemaker, 82 Neb. 732, holding that, in a 
partition suit regular on its face and with fraud absent 
from the face of the proceedings, the parties thereto are 
estopped thereby, although the judgment is erroneous and 
would have been reversed on appeal; and by Manfull v. 
Graham, 55 Neb. 645. 

In a discussion of the Federal Land Bank mortgage, it 
should be noted that it was stipulated on the tria] that this 
mortgage is a first lien, “at least to the extent of the equi- 
table lien which the court granted Agnes Tuma in the sum 
of $4,716.42, plus her one-third interest.” The court, how- 
ever, gave the plaintiff an unconditional first lien on the 
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land, on the theory that the record in the partition suit was 
conclusive, unless some actual notice was brought home to 
the plaintiff which would destroy the legal effect of that 
record. It is claimed that Roper had knowledge that the 
amount was not paid in cash by the purchaser at the par- 
tition sale, and that this would be notice to the Federal 
Land Bank. The evidence shows that Mrs. Tuma paid him 
for securing the loan. His duty was to make out the appli- 
cation as secretary of the local Farm Loan Association, and 
as such to transmit it to the plaintiff bank. He knew that 
the plaintiff would not make to Mrs. Tuma, the applicant, 
a loan until she had a perfect record title, and the most he 
could know would be that she could not get such a title ex- 
cept through partition proceedings. Assuming that he told 
the loan association and the plaintiff all that he had learned, 
yet there was nothing at that time to indicate that any 
fraud would be perpetrated on the minors. It would be 
presumed that the guardian of the minors was under bond 
and acting under the direction of the county court. There 
is nothing we can find in the evidence to indicate that Mr. 
Roper advised, participated in, or knew of any fraud, actual 
or constructive, and that his only knowledge that he could 
have communicated to the Federal Land Bank was that of 
a plan to get the title in the mother’s name by legal methods. 
One of the earliest cases in this country, where the prin- 
ciple involved here was decided, was by Chancellor Kent, 
in Field v. Schieffelan, 7 Johns. Ch. (N. Y.) *150, the sylla- 
bus of which is as follows: 

“A guardian having the legal power to sell or dispose of 
the personal estate of his ward, in any manner he may 
think most conducive to the purposes of his trust, a pur- 
chaser, who deals fairly, has a right to presume that he acts 
for the benefit of his ward, and is not bound to inquire into 
the state of the trust; nor is he responsible for the faithful 
application of the money, unless he knew, or had sufficient 
information at the time, that the guardian contemplated a 
breach of the trust, and intended to misapply the money ; 
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or was, in fact, by the very transaction, applying it to his 
own private purpose.” 

Moreover, we are impelled to support that policy of the 
law which seeks the stability of titles. If sales, which are 
perfectly fair on their face, which appear to have been con- 
ducted according to law, and have been approved by the 
court, as was this partition sale, are to be held invalid by 
reason of secret agreements between a referee and the 
guardian, not ascertainable by such investigations as would 
ordinarily be made by a reasonably prudent person, then 
all titles thereby acquired would be rendered practically 
unmarketable and estates could not realize at a referee’s 
or guardian’s or other judicial sale the fair value of the 
property sold. We therefore hold that the Federal Land 
Bank mortgage was valid and is a first lien on the premises 
described in it. 

The John M. Folda mortgage for $10,000, and the Hra- 
bak mortgage for $5,000, both represented investments of 
the money of the Colfax County Bank. The Hrabak mort- 
gage for $5,000 was for money borrowed by Mrs. Tuma 
and used to pay debts and expenses of the Frank Tuma 
estate. No question as to its validity could have been raised. 
It was released for the purpose of allowing the plaintiff’s 
mortgage to come first and then was merged in the larger 
mortgage for $10,000, taken in the name of John M. Folda, 
for the increased amount, to cover $5,000 additional money 
borrowed by Mrs. Tuma. The $5,000 mortgage covered 
Mrs. Tuma’s undivided one-third interest in the land, which 
she had a perfect right to mortgage. The $10,000 mortgage 
originally covered the entire title of the home place and the 
additional 40 acres, which latter tract was released when it 
was sold. Hrabak, while guardian of the minors, was ap- 
pointed and acted as referee. There was no inconsistency 
in these two offices. But he was also an officer in the Col- 
fax County Bank and owed fealty to it as to the Folda mort- 
gage owned in fact by that bank. When, as referee, he sold 
the land, he filed his receipt as guardian, indicating that, as 
such guardian, he had received $15,999.30 in money as pro- 
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ceeds belonging to his wards, and when, immediately there- 
after, he resigned as guardian and took the receipt of Mrs. 
Tuma as his successor in the guardianship for a like sum, 
he participated with her in a deception of the court and in 
a legal fraud upon the minors and their estate. These re- 
ceipts did not represent money. They had no money value. 
They were a part of the scheme to change the record title 
of the interest of the heirs in the rea] estate into a paper 
title in their mother. It was successful only as to inno- 

cent purchasers. If that transaction be allowed to stand 
’ as to the Folda mortgage owned by the bank of which Hra- 
bak was an officer and to be governed by the rule announced 
by us as applicable to the first mortgage, then the Folda 
mortgage, which before the sale could not have been a lien 
upon the interests of the minors, would, by the proceedings 
and by the acts of Hrabak and of Mrs. Tuma, be so pro- 
moted as to become a lien on their interest in the land. We 
think it clear that Hrabak’s knowledge bound the bank, and 
that it and Folda, as its mortgage trustee, are in no sense 
innocent purchasers. It was, as we have seen, the derelic- 
tion of duty of Hrabak as referee and as guardian that per- 
mitted the Federal Land Bank to become innocent pur- 
chasers and to obtain a valid record lien upon the estate of 
the minors; but, in contemplation of law, his bank knew 
what he, as an officer of the court, knew, and cannot claim 
or secure protection as an innocent purchaser. Equity re- 
quires that we restore the minors, as nearly as possible, 
to the position they would have occupied had their guard- 
jans done their duty in preserving their interest in the 
estate. A court of equity, having jurisdiction of the parties 
and the subject-matter of a mismanaged guardianship 
estate, will put the estate belonging to the wards as nearly 
as possible where it was or would have been had no mis- 
management taken place. This demands that we affirm 
that. part of the decree of the trial court which cancels the 
John M. Folda mortgage, but it does not require that we 
affirm that part of the decree which refuses to reinstate the 
Hrabak mortgage. The debt secured by the latter mort- 
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gage was merged in the increased debt secured by the Folda 
mortgage. The Hrabak mortgage was a valid lien on Mrs. 
Tuma’s interest in the land and secured a valid debt owing 
by her to Hrabak, but really belonging to the bank of which 
he and Folda were both officers. The Folda mortgage like- 
wise belonged to the bank. We think it accords with the 
principles of equity to allow the Hrabak mortgage to be 
reinstated as a lien effective only as against Mrs. Tuma’s 
interest in the land, being careful, however, that such re- 
instatement shall not of itself lessen the interests of the 
Tuma children in the land nor in their shares of the pro- 
ceeds. The chief difficulty in this connection, however, is 
that of determining the priority as between the Hrabak 
mortgage and the Suchan mortgage. There seems to be no 
particular controversy as to the Suchan mortgage. There 
is no evidence that the Suchan brothers are not, like the 
Federal Land Bank, in the situation of innocent purchasers. 
The trial court so treated them. In carrying out our ex- 
pressed purpose of guarding the interests of the Tuma 
children, we intend to require the proceeds of the sale of 
their mother’s interests in the land to be applied, so far as 
they will go, toward the payment of the mortgages of those 
herein found to be innocent purchasers. So, while the first 
mortgage and the Suchan mortgage are both liens on the 
entire estate in the land, yet the Hrabak mortgage is a 
lien only on the mother’s interest; and to allow the Hrabak 
mortgage to be paid out of the proceeds of Mrs. Tuma’s in- 
terest, prior to the payment of the Suchan mortgage out of 
those proceeds, might, and we think probably would, end 
in taking some or more of the proceeds equitably belonging 
to the children, as the result of the sale of their interests. 
We therefore place the reinstated Hrabak mortgage and its 
lien next after the Federal Land Bank and Suchan liens. 

The Myers judgment became a generak lien against the 
real estate of Agnes Tuma on May 10, 1923. It, unlike the 
other liens, was subject to her homestead rights. 

We are not in accord with the decree of the trial court 
wherein the court reinstated the $19,000 mortgage of Agnes 
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Tuma to herself as guardian, allowed it as a lien for $23,- 
433.33, and gave the Tuma children a right to a judgment 
against their mother for any deficiency there might remain 
after payment of other liens and of this. In their plead- 
ings they had not specifically prayed for any deficiency 
judgment against their mother, but had asked for one 
against Hrabak. True, they asked for a lien upon the real 
estate for their respective shares, but they also asked ‘‘that 
the proceedings had at such referee’s sale may be decreed 
null and void, and as conveying no title to the purchaser 
thereat.” Their mother was the purchaser and the $19,000 
mortgage was based on whatever title she obtained by that 
purchase. It was not a proper investment of their funds, 
was not authorized by any court, and probably would not 
have been authorized by any court. While we have held 
that the plaintiff and the Suchans are as mortgagees inno- 
cent purchasers under those proceedings, we do not believe 
that equity will best serve the interest of the Tuma chil- 
dren by holding that the sale was valid as to the children 
in all respects, although, as we have shown, the law would 
authorize us to hold it valid throughout. It was voidable 
and should be avoided for the best interests of the children 
save as the rights of innocent purchasers are involved. 
Futhermore, we do not wish to establish the precedent of 
recognizing such sales to any greater extent than we have 
so far done here. In the circumstances, we think it the bet- 
ter course to preserve, as far as possible, the interests of 
the children in the land, and, in case of a judicial sale here- 
under, in the proceeds of such sale. This method will make 
effective the right of redemption of the parties if by chance 
their circumstances become such that they may redeem. 

We are therefore of the opinion that the equities suggest 
a decree ordering a sale of the land, and that out of the 
proceeds there be paid as follows: First, the lien of the 
plaintiff ; second, the lien of Suchan brothers; and, third, 
the lien of the Hrabak mortgage, but that these liens be 
discharged, so far as the lien and interest of Mrs. Tuma in 
the land be sufficient, out of her such interest and lien (with 
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the qualification inherent in that lien that one-third of it is 
against her share and two-thirds of it is against the shares 
of the children), otherwise, any balance of the plaintiff’s 
lien and any balance of the Suchan lien is to be paid out of 
the proceeds derived from the sale of the interests of the 
children ; if the proceeds of the sale of the interest of Mrs. 
Tuma be insufficient thus to pay the Hrabak lien, or any 
remaining part of it, then such part shall not be paid 
out of these proceedings; the decree should provide an 
ascertainment of the value-.of the homestead interest of 
Mrs. Tuma and allow it to be subjected to the payment 
only of the liens of plaintiff, of the Suchan and of the 
Hrabak mortgage; next, the judgment lien of Myers should 
be provided for in the decree, but to be paid only out of the 
proceeds of the sale of Mrs. Tuma’s interest in the land, 
and subject to her homestead rights, as this is a general 
judgment against her only. The evidence seems to indi- 
cate that the $10,000 Folda mortgage had been paid down 
to $5,100; if so, the amount due on the Hrabak mortgage 
would be ascertained by taking fifty fifty-firsts of the. 
amount due on the Folda mortgage. If the balance, and its 
date, are not definitely shown by the proofs already taken, 
further evidence will be needed to compute the correct 
amount of this lien. All of the liens, including that allowed 
Mrs. Tuma in the county court, are to have interest at- 
tributed to them until discharged. Such a decree will carry 
out our intent to preserve as far as possible the shares of 
the children in the estate, notwithstanding the mutations 
that have taken place. 

For the reasons given, the judgment is reversed, with 
directions to enter a decree in accordance with the views 
herein expressed, and with authority, not only to consider 
the evidence already taken, but to take further evidence, 
if need be, to ascertain the value of the homestead interest 
of Agnes Tuma and, if necessary, to show the amount due 
on the reinstated Hrabak mortgage. 

REVERSED. 
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Goon, J., dissenting. 

While I concur in the major part of the majority 
opinion, I am unable to concur in the views expressed, in 
so far as they relate to the $10,000 Folda mortgage. 

It appears that Mrs. Tuma owed the $5,000 Hrabak 
mortgage to Folda, or the bank of which he was an officer ; 
that this mortgage was released and she borrowed an ad- 
ditional $5,000 and executed to Folda the new mortgage 
of $10,000 for the amount she then owed. To secure this, 
she gave a mortgage upon the entire tract of land on 
the theory that she was the owner of all; but, as properly ~ 
held by the majority opinion, the sale to her in the partition 
proceedings was voidable and she therefore possessed only 
the interest in the premises which she had before the sale. 
The mortgage which she executed was valid as between her 
and Folda to the extent of her interest in the mortgaged 
premises. In my view, it should be held that the mortgage 
of $10,000, or the unpaid portion thereof, is a valid lien 
upon all the interest she owned in the land at the time 
. of the execution of the mortgage. It may be of smal] im- 
portance financially to Folda whether this is done or the 
Hrabak mortgage is reinstated; however, it is not the 
amount but the principle which is involved. Where one 
borrows money, and, to secure repayment, gives a mortgage 
upon land, where he owns only an interest therein, the 
mortgage should be held valid and a lien upon the interest 
of the mortgagor in the land. 

I concur in the view that only the interest of Mrs. Tuma 
can be affected by the mortgages which she gave, except 
the mortgage of the plaintiff bank, which stands in the 
position of an innocent purchaser. 


WILLIAM SPANGENBERG, APPELLANT, v. GEORGE W. LOSEY 
ET AL., APPELLEES. 
Fitep NoveMBER 10, 1927. No. 25122. 


Parol Evidence: NOTES: CONSIDERATION. “It is not error to submit 
oral testimony to the jury to show the purpose for which a 
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negotiable promissory note was executed, where such note is 
sued on by the payee named in the note.” Davis v. Sterns, 
85 Neb. 121. 


APPEAL from the district court for Hall county: 
BAYARD H. PAINE, JUDGE, Affirmed. 


Prince & Prince, for appellant. 
Horth, Cleary & Suhr, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, GOOD and 
EBERLY, JJ. 


Goss, C. J. 

Plaintiff appealed from an adverse verdict and judgment 
thereon dismissing his case against the defendants. 

The action was based on a promissory note, executed by 
the defendants to the plaintiff as payee. . The petition was 
in the usual form and declared on a note for $1,000, dated 
February 7, 1924, due six months after date, with interest 
at 8 per cent. per annum. The defendants admitted the 
signing of the note, denied each and every other allegation 
of the petition, and alleged that neither defendant received 
any consideration for signing the note. They further alleged 
that on June 29, 1923, plaintiff represented to each of them 
that he had issued a $2,000 check on his bank and had 
thereby overdrawn his account approximately $1,700, re- 
quested the defendants to accommodate him by executing 
a note under date of June 29, 1923, for $1,000, which he 
would use as collateral with his bank from which he ex- 
pected to make a loan to cover said overdraft, stated that 
they would never be called upon to pay said note, and that 
he had sufficient other collateral in the form of a chattel 
mortgage upon which he would soon be able to realize 
sufficient to take care of the obligation; and defendants 
alleged that the note sued on is a renewal of the other 
note, and that the defendants signed the note without con- 
sideration, for the accommodation of the plaintiff, and for 
no other purpose. Plaintiff’s reply admitted that the note 
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sued on was a renewal of the note made by defendants 
June 29, 1928, and denied all other allegations in the 
answer except such as are admissions of plaintiff’s allega- 
tions. 

When the defendants rested, and also at the close of the 
evidence, the plaintiff moved for a verdict in his favor on 
the ground that, under the pleadings and evidence, the 
law would not support any other verdict. The motion for 
new trial and the assignment of errors preserved the points 
claimed by plaintiff as grounds for reversal, condensed by 
us as follows: Failure to direct verdict for plaintiff ; error 
in one instruction given and in refusal to give two instruc- 
tions requested; errors in the introduction of evidence; ana 
error in refusing a new trial on the ground of newly dis- 
covered evidence. 

The parties to the action and others at Grand Island 
were interested in seeking oil in Oklahoma. They had 
an unincorporated association, known as the Grand Island 
Oil and Gas Association. Their quest for oi] had not been 
successful and their treasury was not well supplied as the 
result of the sale of shares. They needed $3,000 to pay 
their drillers in order to proceed with the drilling. Ata 
meeting, the plaintiff and three others advanced $500 each, 
and it was planned to try to get the defendants to furnish 
the remaining $1,000. The plaintiff was chairman of the 
board of directors, had quite a sum invested in the asso- 
ciation, and was interested in the continuance of its opera- 
tions. On June 29, 1923, he got from the defendants their 
joint note in his favor for $1,000, due in six months, with 
interest at 8 per cent., and he furnished and paid to the 
association the balance of the desired money. On Febru- 
ary 7, 1924, the defendants executed and delivered to him 
their renewal note in his favor for a like sum. This is the 
note in suit. Both notes are in evidence. Neither showed 
any indorsement by the plaintiff. Plaintiff testified that 
it was agreed between him and the defendants that he was 
to advance them $1,000 to pay their shares of the money 
needed by the association, and that they would pay him their 
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note. He produced in evidence his check, canceled July 3, 
1923, dated “7-12-1923,” but intended for July 2, 1923, for 
$1,000, drawn on his bank, the Commercial State Bank, in 
favor of the defendants, and bearing on its back as in- 
dorsees their names and that of the association, as well as 
the stamp of the People’s State Bank, showing that it was 
paid by that bank July 3, 1923. Whether of any signi- 
ficance or not, it appears from an inspection of the back 
of the check that the name “Geo. W. Carr” was written 
thereon (in pencil) before the paid indorsement was 
stamped on it by the People’s State Bank, and the names 
“Geo. W. Losey” and “G. I. Gas & Oil Ass’n” were written 
there after the stamped indorsement was made. There is 
also in the record the individual ledger account of the oil 
company, showing a deposit of $1,000 on July 2, 1928. Both 
defendants testified in general, in support of the plea in 
their answer, to the effect that the original note was given 
to accommodate the plaintiff, and for no other considera- 
tion, and in denial that the money advanced to the oi] com- 
pany was advanced by plaintiff on their account. The de- 
fendant Losey testified that he never saw the $1,000 check 
until after the suit was begun; and the defendant Carr 
testified that he never indorsed the check and never saw it 
until September, 1924. The original note was put in the 
hands of attorneys for plaintiff for collection, but was 
renewed by the payment of $49.10 for interest on the old 
note and revenue stamps on the new and by the execution 
of the note sued on. The defendant Carr paid for the 
interest and stamps by his check when he signed the note. 
He took up the old note and wrote on the back of it in ink 
the words: “Interest at 8% from date it was drawn until 
redeemed by the Grand Island Oil and Gas Association, 
to be paid Carr and Losey.” Also, the attorney who se- 
cured the renewal having written on the back of the original 
note the items of interest and stamps, totaling $49.10, the 
defendant Carr in writing, on the back of the note, divided 
that total by two and indicated the result as ‘‘$24.55 each.” 
Witnesses, other than the parties in interest, did not aid 
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much, if any, in clearing up the confusion of fact shown in 
the evidence, which is fairly condensed in the above para- 
graph. : 

Seldom is a jury called upon to decide ultimate facts 
where the testimony of interested parties is so utterly at 
variance, and where the written evidence, taken with the 
oral testimony, renders it most difficult to decide where 
the truth is. Under our system, the jury is the sole judge 
of the facts, and we are not permitted to try a jury case 
de novo and reverse it merely because we would come to a 
different conclusion on the facts. We think there was suf- 
ficient evidence on behalf of defendants to warrant sub- 
mitting the defense to the jury and to support the verdict 
and judgment. 

But appellant’s brief earnestly insists that it was error 
on the part of the trial court to allow the defendants to 
produce oral testimony as to the purpose for which the 
note was executed. It is the settled rule in this court that 
“Tt is not error to submit oral testimony to the jury to 
show the purpose for which a negotiable promissory note 
was executed, where such note is sued on by the payee 
named in the note.” Davis v. Sterns, 85 Neb. 121, and 
cases cited; First Nat. Bank v. Burney, 91 Neb. 269; Ex- 
change Bank v. Clay Center State Bank, 91 Neb. 835; 
Musser v. Musser, 92 Neb. 387; Coffman v. Malone, 98 Neb. 
819; Security Savings Bank v. Rhodes, 107 Neb. 223. 

The appellant charged error in the giving of the second 
instruction on the court’s own motion. This instruction 
was merely a statement of the defense set up by defendants, 
and in the fourth instruction the court so informed the 
jury. Appellant also claims the court erred in refusing 
his first and third requested instructions to the jury. The 
first requested a directed verdict and was properly refused ; 
the second was to the effect that, if they found plaintiff was 
the owner of the note and it was unpaid, then they should 
find for plaintiff, unless they found that the note was not 
given for a valuable consideration. The court’s eighth in- 
struction: told the jury that the law presumed the note to 
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have been given for a valuable consideration, and that on 
this point they should find for the plaintiff unless the de- 
fendants proved by a preponderance of the evidence that 
the note was not given for a valuable consideration. He 
had previously instructed the jury that, if in return for the 
execution of the note the plaintiff paid the money either to 
the defendants or paid or loaned it to the oil company, it 
would be a valuable consideration and entitle the plaintiff 
to recover. The instructions as given were as favorable 
‘as the plaintiff could ask or did request and there was no 
error in them. From their verdict it would appear that 
the jury believed that the plaintiff procured the defendants 
to make the note to use to help his credit, as in effect they 
pleaded. 

Error is claimed by appellant as to the cross-examination 
of the plaintiff (when he first testified in chief) on matters 
not referred to in direct examination of the witness. The 
reason for this assignment is not persuasive. Nothing of 
any value to defendants or of any harm to plaintiff was 
elicited by the cross-examination. 

The appellant asserts the court erred in permitting the 
cashier of the bank on which the $1,000 check was drawn . 
to be cross-examined as to the indorsements. This witness 
was on the stand for a second time at the instance of plain- 
tiff, who was trying to get the check identified and put in 
evidence, and to prove that it was paid and charged to 
plaintiff’s account. Without offering the check in evidence, 
plaintiff’s counsel turned the witness over and he was 
questioned on cross-examination as to the relative time of 
the indorsements of the names and of the bank stamp. 
This was objected to by counsel for plaintiff, and there 
might be technical merit, at least, in his objection, were it 
not for what followed. When the witness was turned back ~ 
to him for redirect examination, counsel for plaintiff went 
into the question of the proofs of the indorsed signatures 
at considerable length. This opened up the whole subject 
of proofs as to the indorsements and rendered it immaterial 
whether the cross-examination complained of, which would 
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have been ‘entirely proper then, should precede or follow 
the redirect examination on the same subject. In the cir- 
cumstances, no prejudice to appellant resulted. 

One of the grounds for the motion for a new trial was 
that a witness, now absent from the state, would testify 
that, at the meeting of the parties interested in the asso- 
ciation on June 29, 1923, Spangenberg and three others, 
including herself, each agreed to advance $500; that Losey 
stated that he and Carr would advance a like sum if they 
could borrow the money; that she knows that Spangenberg 
advanced them the money by check as he had agreed with 
Losey at the meeting; and that the check went to the credit 
of the association. But this cannot be said to be testimony 
the need for which should not have been anticipated from 
the moment the defendants filed their answer. This testi- 
mony, if offered on a retrial, would be corroborative of 
that of the plaintiff, but it is in no sense newly discovered. 

Under the rule binding us to the finding of facts by 
the jury, and because we find no error in the application 
of the law by the court, we conclude that the judgment of 

the district court must be affirmed. 

; AFFIRMED. 


NORFOLK PACKING COMPANY, APPELLEE, V. AMERICAN 
INSURANCE COMPANY, APPELLANT. 


Firep NOVEMBER 10, 1927. No. 26048. 
1. Appeal: BiLt OF EXCEPTIONS: PROVINCE OF TRIAL COURT. 
Where a bill of exceptions in the district court is allowed and 
destroyed before it reaches the supreme court, but after the 
docketing of an appeal, a motion by appellant to require ap- 
pellee to reproduce destroyed exhibits essential to a new bill 
of exceptions should be directed to the district court. 

: Where written instruments essential 
to a new bill of exceptions are, without fault of any litigant, 
destroyed with the original bill of exceptions, the true import 
of each, as understood by appellant, may be reduced to writing 
and tendered for the purposes of a new bill of exceptions in- 
stead of the one destroyed and in the event of corrections the 
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controversy may be submitted to the trial judge for determi- 
nation. 

3. New Trial: UNAVOIDABLE CASUALTY. An “unavoidable casualty” 
is not a statutory ground for the granting of a new trial at a 
subsequent term of court unless it prevents a litigant from 
“prosecuting or defending.” Comp. St. 1922, sec. 9160. 


4. The statute providing for a new trial at a 
subsequent term of court on account of an “unavoidable casu- 
alty” applies to trials in courts of original jurisdiction and not 
to the right of appeal to the supreme court. 

5. Statutory authority to grant a new trial at a sub- 


sequent term of court is concurrent with independent equity 
jurisdiction and the latter may be exercised without the aid of 
legislative enactments. 


6. Appeal: New TriALt. The right of appeal to the supreme 
court is a substantial one guaranteed by the Constitution, and 
equitable relief in the form of a new trial may be granted, 
where a suitor, without fault or laches on his part, is deprived 
of a bill of exceptions essentia) to a review. 

7. New Trial. Though a suit for a new trial on the ground that 
a litigant, without fault or laches on his part, was deprived 
of a bill of exceptions is cognizable in equity, equitable relief 
of this kind is not available, where there was an adequate 
remedy at law. 


GROUNDS. “In an action in equity to obtain a new 
trial of an action at law on the ground that the party com- 
plaining has been deprived of the right to have his case re- 
viewed in the supreme court, it must appear that there was a 
genuine controversy in the law action, and that in the trial) 
thereof matters were determined adversely to the party com- 
plaining to the prejudice of his interests, and that he was by 
fraud or accident deprived of his constitutional right to be 
heard thereon in the court of last resort, and that he was 
himself without fault.” Zweibel v. Caldwell, 72 Neb. 53. 

The granting of a new tria) on equitable grounds at 
a subsequent term of court, because plaintiff lost the right of 
appeal from the dismissal of the origina] action at law, held 
not erroneous under the circumstances outlined in opinion. 


APPEAL from the district court for Madison county: AN- 
SON A. WELCH, JUDGE. Affirmed. 


C. C. Flansburg, for appellant. 
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R. J. Shurtleff, contra. 


Heard before Goss, C. J., RosE, DEAN, DAY, GooD, 
THOMPSON and EBERLY, JJ. ; 


ROSE, J. 

This is an independent suit in equity for a new trial in 
a former action at law, after expiration of the term at which 
the judgment in the original case was entered. The Nor- 
folk Packing Company, plaintiff in equity, was plaintiff in 
the original action. The American Insurance Company was 
sued as defendant in both cases. Data disclosed by the rec- 
ord may be summarized as follows: 

September 11, 1920, defendant issued a policy for $3,000, 
insuring plaintiff against loss by windstorm, tornado or 
cyclone, the insured property being frame husking sheds 
in Madison county; September 23, 1920, sheds destroyed, 
the estimated loss being $8,750; October 1, 1921, plaintiff 
commenced an action on the insurance policy; December 
28, 1921, defendant filed an answer denying liability for 
the loss and alleging among other defenses that there was 
no destructive windstorm or tornado or cyclone Septem- 
ber 23, 1920, and that plaintiff’s loss resulted from its own 
negligence in operating a crane; February 9, 1924, trial to 
the district court for Madison county and dismissal of the 
action on a finding that there was a failure to show any 
liability of defendant under its policy; December 12, 1924, 
bond for appeal to supreme court filed in district court; 
February 21, 1925, transcript of proceedings in district 
court filed in supreme court; January 24, 1925, bill of ex- 
ceptions allowed by district judge and left in office of plain- 
tiff’s attorney; January 25, 1925, bill of exceptions con- 
sumed by a fire which destroyed the building in which plain- 
tiff’s attorney had his office; July 28, 1925, motion in su- 
preme court by plaintiff to require defendant to furnish 
a number of exhibits which had been included in the orig- 
inal bill of exceptions, the testimony of witnesses having 
been again transcribed; October 5, 1925, motion overruled 
by supreme court; October 19, 1925, voluntary dismissal 
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of appeal by plaintiff; October 27, 1925, mandate of su- 
preme court issued. 

Plaintiff began the present suit in equity in the district 
court for Madison county February 8, 1926, to set aside 
the judgment dismissing the original action on the insur- 
ance policy and to procure a new trial thereof on the ground 
that the loss of the bill of exceptions was an “unavoidable 
casualty,” within the terms of the statute empowering the 
district court, at a subsequent term, to set aside a judgment 
“for unavoidable casualty or misfortune, preventing the 
party from prosecuting or defending.” Comp. St. 1922, 
sec. 9160. Defendant interposed the defense, among oth- 
ers, that the destruction of the bill of exceptions was not 
an “unavoidable casualty or misfortune” entitling defend- 
ant to a new trial. The district court found the issues in 
favor of plaintiff in the equity suit and granted a new trial 
in the former action at law. Defendant appealed. 

In a court of equity was plaintiff entitled to a new trial 
under the circumstances disclosed by the record? The 
order of the supreme court overruling the motion by plain- 
tiff to require defendant to produce exhibits destroyed by 
fire was not an adjudication that a copy of the original bill 
of exceptions could not be substituted or that a new one 
could not be prepared and allowed or that the dismissal of 
the action for insurance could not be reviewed on the ap- 
peal already taken. A bill of exceptions in the action at 
law had been allowed by the district judge, but it was never 
filed in the office of the clerk of the supreme court. Addi- 
tional time to prepare a new one or to substitute a copy 
of the original was allowed by the court below. The mo- 
tion to require defendant to produce exhibits, therefore, 
. if grantable, should have been directed to the trial court 
and not to the supreme court. If neither party, however, 
could reproduce the original exhibits, it would not neces- 
sarily follow that the bill of exceptions as allowed could 
not have been restored in some form for all purposes of 
the appeal. The reporter’s notes of the oral testimony were 
available. They were extended for the second time. The 
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pleadings in the original action contained what was ad- 
mitted by both parties to be a copy of the insurance policy, 
one of the exhibits in controversy. Copies of other exhib- 
its, if produced and inserted, would have made the record 
complete. In a situation like this, where written instru- 
ments essential to a bill of exceptions are destroyed with- 
out fault of any litigant, the true import of each, as un-' 
derstood by appellant, may be reduced to writing and 
tendered to appellee for the purposes of a new bill of ex- 
ceptions in place of the one destroyed. In the event of 
objections or corrections by appellee, the controversy may 
be submitted to the trial judge who admitted the originals 
in evidence and considered them in making his findings. 
Copies, or the true import of the originals in writing, if 
accepted by the district judge as correct, may be inserted 
in the new bill of exceptions instead of the missing ex- 
hibits. Where the course indicated may be pursued suc- 
cessfully, a resort to equity for a new trial to protect the 
right of appeal is generally unavailing. 

On the undisputed facts of this case, however, plaintiff 
takes the position that the loss of the original bill of ex- 
ceptions was an “unavoidable casualty” entitling it to a 
new trial under the statute relating to that subject. Comp. 
St. 1922, sec. 9160. This position does not seem to be ten- 
able. Plaintiff seeks equitable relief because, as it con- 
tends, it lost the right to have the supreme court review 
by appeal the proceedings and judgment dismissing the ac- 
tion for insurance, a bill of exceptions being necessary for 
that purpose. Under the statute an “unavoidable casualty” 
is not of itself ground for the granting of a new trial at 
a subsequent term of court. The “casualty,” to be avail- 
able for that purpose, must be one “preventing the party 
from prosecuting or defending.” Comp. St. 1922, sec. 9160. 
In the present instance plaintiff was not prevented from 
prosecuting its action for insurance. There was a trial in 
that case on the issues raised by the pleadings. Plaintiff 
adduced evidence in its own behalf. The district court 
made findings of fact and dismissed the original action. 
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The statute providing for a new trial at a subsequent term 
of court on account of an unavoidable casualty applies 
to trials in courts of original jurisdiction and not to the 
right of appeal to the supreme court. Ritchey v. Seeley, 
73 Neb. 164. It follows that plaintiff was not entitled to a 
new trial under the statute. 

Was the new trial properly granted under the general 
equity power of the district court? It is now well settled 
law that statutory authority to grant a new trial at a subse- 
quent term of court is concurrent with independent equity 
jurisdiction, and that the latter may be exercised without 
the aid of a legislative enactment, since it was conferred 
by a self-executing provision of the Constitution. Abbott 
uv. Johnston, 93 Neb. 726: Matteson v. Creighton Univer- 
sity, 105 Neb. 219; Kulhanek v. Kulhanek, 106 Neb. 595; 
Krause v. Long, 109 Neb. 846; Gainsforth v. Peterson, 114 
Neb. 442. 

The right of appeal is a substantial one guaranteed by 
the Constitution and equitable relief in the form of a new 
trial is sometimes granted, where a suitor, without fault 
or laches on his part, is deprived of a bill of exceptions 
essential to a review. Curran v. Wilcox, 10 Neb. 449; State 
v. Gaslin, 32 Neb. 291; Holland v. Chicago, B. & Q. R. Co., 
52 Neb. 100; Mathews v. Mulford, 58 Neb. 252; Saxton v. 
Harrington, 68 Neb. 446; Ferber v. Leise, 97 Neb. 795, 101 
Neb. 374. 

Though the precedents show that a suit for a new trial 
on the ground that a litigant, without fault or laches on his 
part, was deprived of a bill of exceptions is cognizable in 
equity, equitable relief of this kind is not available, where 
there was an adequate remedy at law. In Zweibel v. Cald- 
well, 72 Neb. 58, the following rule was announced: 

“In an action in equity to obtain a new trial of an action 
at law on the ground that the party complaining has been 
deprived of the right to have his case reviewed in the su- 
preme court, it must appear that there was a genuine con- 
troversy in the law action, and that in the tria] thereof 
matters were determined adversely to the party complain- 
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ing to-the prejudice of his interests, and that he was by 
fraud or accident deprived of his constitutional right to 
be heard thereon in the court of last resort, and that he 
was himself without fault.” 


Within the meaning of this rule plaintiff herein seems 
to have made a case. The pleadings and evidence show a 
genuine controversy as to the right of plaintiff to recover 
insurance under the policy issued by defendant. The find- 
ing of the district court that defendant is not liable under 
its policy depends on the evidence and presents a serious 
question. In the equity case the parties stipulated in open 
court that neither plaintiff nor its attorney was responsible 
for the fire which caused the loss of the original bill of ex- 
ceptions, and that telegrams, letters and correspondence 
therein cannot be supplied. The following is also part of 
the stipulated facts: 

“It is further stipulated and agreed that there were at- 
tached to said bill of exceptions certain photographic re- 
productions of the view of the machinery destroyed, the 
same having been offered and received in evidence on the 
trial, and that said photographic exhibits were destroyed 
in the fire which destroyed said original bill of exceptions 
and that the plates from which said photographs were 
printed were destroyed and that said photographs cannot 
be reproduced.” 

It may fairly be inferred from these and other evidential 
facts that a correct bill of exceptions could not have been 
reproduced or a new one prepared in the action at law on 
the policy of insurance and that plaintiff, without fault or 
laches on its part, lost a substantial right of appeal. The 
leaving of the bill of exceptions over night in the attorney’s 
office, where it was destroyed by fire, was not of itself suf- 
ficient evidence of negligence to defeat equitable relief. 
The conclusion is that the record fails to show error or the 
abuse of equity in the granting of a new trial. 


AFFIRMED. 
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FAUNE M. CRAWFORD V. STATE OF NEBRASKA. 
FILED NOVEMBER 10, 1927. No. 25962. 


1. Homicide: INFORMATION: UNLAWFUL OPERATION OF AUTO- 
MOBILE. An information stating in detail facts showing that 
defendant, while intoxicated, drove his automobile in an unlaw- 

- ful, reckless, careless and negligent manner on a public high- 
way, thereon collided with another automobile. being lawfully 
operated at the time, and fatally injured an occupant of defend- 
ant’s car, charges manslaughter. 


2. Criminal Law: CONTINUANCE. Denial of a continuance on the 
ground that defendant could not have a fair and impartial] trial 
before the regular panel of jurors, because a jury selected 
therefrom had on a previous day found him guilty of another 
offense, held not prejudicially erroneous, where the record shows 
that each juror selected for the second trial was duly qualified 
to act as such. 


8. Jury: FAILURE TO CHALLENGE. Where a party fails to object 
to a juror whose voir dire examination discloses facts for which 
challenge for cause would be sustained, and fails to exercise 
such challenge, he will not after verdict be heard to complain. 


4, Homicide: SuFrFICIENCY oF EvIDENCE. In a prosecution for 

; manslaughter, evidence that defendant was intoxicated while 
driving an automobile on the wrong side of a public highway, 
thus colliding with another automobile lawfully driven and 
fatally injuring a passenger in defendant’s car, may be suf- 
ficient to sustain a conviction. 


5. Witnesses: PRIVILEGED COMMUNICATIONS, In a criminal prose- 
cution, communications voluntarily made by defendant to a 
physician not then employed as such and not necessary to pro- 
fessional services are not privileged. 


6. Manslaughter. Manslaughter is the unintentional killing of an- 
other while the slayer is engaged in some unlawful act, and 
the circumstances may be such that he may be tried and pun- 
ished under the manslaughter act, though some of the homicidal 
acts committed by him may constitute a violation of the motor 
vehicle act. 


7. Criminal Law: INSTRUCTIONS. A misdirection to the jury in 
general terms instead of an instruction specifically defining acts 
that would constitute an offense charged is not a ground for 
reversal, where the jury were not misled or the defendant 
prejudiced. 
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ERROR to the district court for Adams county: WILLIAM 
A. DILWORTH, JUDGE. Affirmed. 


J. H. Willits, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before, Goss, C. J., RosE, DEAN, Day, Goop 
THOMPSON and EBERLY, JJ. 


Day, J. 

Faune M. Crawford, hereinafter called defendant, was 
convicted of manslaughter in the district court for Adams 
county, for which he was adjudged to serve three years in 
the penitentiary and pay the costs of the prosecution. As 
_ plaintiff in error, defendant has brought the record of his 
conviction to this court for review. 

It is undisputed that on the night of January 9, 1926, de- 
fendant, while driving a Ford automobile southward upon 
a public highway in Adams county, collided with another 
automobile being driven in the opposite direction by Lloyd 
Jackson, resulting in physical injuries to one Clarence Nel- 
son, who was riding in defendant’s car as an invited guest, 
from which injuries the said Clarence Nelson died. The 
information charged that the defendant, while driving 
an automobile upon a public highway in Adams county, in 
an unlawful, reckless, careless and negligent manner and 
being in a state of intoxication did cause the automobile 
which he was driving to collide with another automobile 
being lawfully driven on the highway by one Lloyd Jackson, 
thereby wounding and injuring one Clarence Nelson, from 
the effects of which the said Clarence Nelson died; that by 
reason of the facts aforesaid the said Faune M. Crawford 
unintentionally and while in the commission of said unlaw- 
ful act did unlawfully and feloniously kill Clarence Nelson. 
To this information, defendant pleaded not guilty. 

It is urged by the defendant that the court erred in over- 
ruling his motion in arrest of judgment. No attack was 
made by the defendant on the information by motion or 
otherwise until after the trial, when he filed a motion in 
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arrest of judgment. The motion, as applied to the situa- 
tion then before the court, raised only the question as to 
whether the facts stated in the information constituted an 
offense. Section 10159, Comp. St. 1922, provides that a 
motion in arrest of judgment raises only the questions of 
the jurisdiction of the court and whether vhe facts stated in 
the information constitute an offense. As we view it, there 
can be no question of the court’s jurisdiction or that the 
facts constitute an offense. 

It is next urged by defendant that the court erred in over- 
ruling the motion for continuance. This motion was found- 
ed upon the theory that defendant could not obtain a fair 
and impartial trial before the regular panel of jurors be- 
eause, the day previous, he had been convicted, before a 
jury drawn from the regular panel, of violating the liquor 
laws of the state. During the argument of the motion, the 
court announced that the grounds alleged were not sufficient 
to grant a continuance, but that in the impaneling of the 
jury the court would sustain an objection for cause to any 
juror who had served upon the former case or against whom 
there was other ground of challenge for cause. 

In the impaneling of the jury, all of the jurors who had 
served on the former trial were excused for cause except 
juror Havens. After otherwise qualifying, it was developed 
that he had been a juror in the former trial, but both sides 
passed him for cause. Defendant having declined to excuse 
the juror for cause, especially in view of the statement made 
by the court, he is not in position to now claim that he did 
not have a fair and impartial jury. Especially is this true 
since all of the jurors qualified to hear and determine the 
case. Where a party fails to object to a juror whose voir 
dire examination discloses facts for which challenge for 
cause would be sustained, and fails to exercise such chal- 
lenge, he will not after verdict be heard to complain. Beck- 
man v. Lincoln & N. W. R. Co., 85 Neb. 228; Palmer. v. Peo- 
ple, 4 Neb. 68; Morgan v. State, 51 Neb. 672. 

It is also urged that the evidence was not sufficient to 
support a conviction. It appears that on January 9, 1926, 
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about 11 o’clock p. m., defendant was driving his car on 
the highway and collided with a car driven by Lloyd Jack- 
son, injuring Nelson, from the effects of which he died. 
Several witnesses testify that as defendant was coming 
south his car zigzagged across the road and Jackson drove 
his car to the extreme right so that his right wheels were 
partially in the ditch, when, within 20 feet of Jackson’s car, 
defendant drove his car directly against Jackson’s car, the 
force of the impact turning defendant’s car completely 
around and upside down, east of the center of the road. 
After the accident, defendant was seen to pour some liquid 
out of bottles and throw the bottles over a fence. Witness- 
es also testify that there was a strong odor of whiskey ; that 
he was seen to stagger; and several testified that he was 
under the influence of liquor. One bottle was picked up about 
half filled with intoxicating liquor. In addition to this, de- 
fendant, while riding back to town with the doctor, who 
had been summoned, told the doctor that he had been drink- 
ing. The position of the cars, together with their tracks, as 
well as the testimony, seem to corroborate testimony that 
defendant was operating his car on the wrong side of the 
highway. The facts were sufficient for the jury to say that 
he was operating his car while in a state of intoxication or 
was driving it upon the wrong side of the highway, either 
of which would constitute an unlawful act and be the proxi- 
mate cause of the injury and resultant death of Nelson. 
Defendant complains that the court erred in permitting 
Dr. Calbreath to testify as to claimed admissions made by 
defendant on the way to town with respect to his having 
been drinking. The objection is made that the conversation 
was incompetent because given to the doctor while the rela- 
tion of physician and patient existed. The testimony is 
clear, however, that defendant did not employ the doctor 
to look after his wounds until after they had arrived in 
town, so that at the time of the alleged conversation the 
relation of physician and patient did not exist. Besides, it 
is extremely doubtful whether the fact of his drinking would 


VoL. 116] SEPTEMBER TERM, 1927. 129 


Crawford v. State. 


aid the doctor in patching up a slight scratch on defendant’s 
head. There is no merit in this contention. 

It was insisted by defendant, upon oral argument, that 
the court erred in submitting the case under the provisions 
of section 9546, Comp. St. 1922, commonly known as the 
“Manslaughter Act.” It is sufficient for the purpose of this 
case to state that manslaughter is the unintentional killing 
of another while the slayer is engaged in some unlawful 
act. It was the claim of the defendant that the offense, if 
any, arose out of and was governed by an act of the legisla- 
ture known as the ‘Motor Vehicle Act,” passed in 1919 and 
later amended. Comp. St. 1922, secs. 8364-8405. The vio- 
lation of the manslaughter act is punishable by imprison- 
ment from one to ten years. The punishment for the viola- 
tion of the motor vehicle act, in case the accident results 
in seriously maiming or disfiguring a person or causing his 
death, is a fine of not less than $200 nor more than $500, 
or confinement in the penitentiary for not less than one nor 
more than ten years. Section 8391 of the motor vehicle 
act prohibits the driving of a car upon the highway while 
the driver is intoxicated, and section 8392 limits the speed 
not to exceed 35 miles an hour outside of a village, and not 
greater than is reasonable and proper, having regard for 
the traffic and use and condition of the road, and such as 
not to endanger the life or limb of any person, and con- 
tains other provisions not necessary to mention. The rule 
of the road, sections 2770 and 2777, Comp. St. 1922, re- 
quires persons to turn seasonably to the right of the center 
of the road. While the failure to observe the rule of the 
road is a misdemeanor and may be punishable as such, this 
provision is no part of the motor vehicle act. It was there- 
fore proper for the county attorney to embody in the infor- 
mation any unlawful act on the part of the offender which 
was the proximate cause of death under the manslaughter 
act. In addition to charging the defendant with driving 
his automobile while intoxicated, he also charged that he 
was driving in an unlawful, careless and negligent man- 
ner. If the defendant was not sufficiently apprised as to 
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what was intended by the general term “unlawful, reckless, 
careless and negligent manner,” he could have asked for 
more specific statement. With the information in this 
form, we think it was proper to show that defendant was 
driving upon the wrong side of the road, in addition to the 
evidence that he was intoxicated at the time. 

Defendant further urges that the trial court in general 
terms gave erroneous and prejudicial instructions misdi- 
recting the jury on the road law applicable to the use of 
automobiles, and failed to define in specific terms what evi- 
dential facts would constitute a criminal offense, if proved. 
There was convincing evidence that the law was violated 
by defendant in two respects and that the unlawful acts 
resulted in a fatal collision: One was driving an automo- 
bile while defendant was intoxicated, and the other was 
driving on the wrong side of the road where a driver go- 
ing in the opposite direction could not avoid a collision. 
One of them, in effect, made it plain to the jury that the 
act of defendant in driving while intoxicated and, as a 
result, the killing of Nelson without fault or negligence on 
the part of others, if proved beyond doubt, would warrant 
a verdict of guilty. The other instruction, instead of con- 
taining in like form a charge in regard to the act of de- 
fendant in driving on the wrong side of the road, contained 
the expression, “driving an automobile on the public high- 
way of Adams county, Nebraska, in an unlawful, reckless, 
careless and negligent manner, without due regard to the 
safety of others.” Though these general terms should not 
have been used in the charge to the jury, they were broad 
enough to include the offense of driving on the wrong side 
of the road, to which evidence on this feature of the prose- 
cution applied. The jury heard the evidence on this issue. 
Any person qualified to sit on a jury in this state knows 
by experience which is universal that the law requires the 
driver of a vehicle on a public highway to turn to the right 
when meeting another vehicle and that a failure to do so is 
unlawful. We do not think that an instruction in specific 
language instead of the language used would have resulted 
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in a different verdict or that defendant was prejudiced by 
the instruction given. The charge criticized by defendant 
seems to fall within the class of instructions covered by 
the statute condemning the reversal of a conviction on ac- 
count of a nonprejudicial misdirection of the trial court 
to the jury. Comp. St. 1922, sec. 10186. Upon considera- 
tion of all the evidence and the instructions as a whole, 
reversible error has not been found. 
AFFIRMED. 


BLUE VALLEY STATE BANK, APPELLEE, V. A. W. MILBURN &T 
AL., DEFENDANTS: WILLIAM PRAHL, APPELLANT. 


FILED NOVEMBER 10, 1927. No. 25016. 


1. Witnesses: IMPEACHMENT, Where a witness admits making a 
written statement, which tends to contradict or impeach ma- 
teria] testimony he has given on direct examination, such state- 
ment is receivable in evidence, notwithstanding that it was 
never delivered to the party to whom it was directed and for 
whom it was intended. 


Cross-EXAMINATION. ‘When testimony is given by a 
witness on direct examination, from which an inference of 
fact arises favorable to the party producing him, anything 
within the knowledge of the witness tending to rebut that in- 
ference is admissible on cross-examination, and the opposing 
party is entitled to pursue that cross-examination as a matter 
of right.” Larson v. Hafer, 105 Neb. 257. 

3. Evidence. The rule applicable in certain classes of cases in 
equity, requiring that the evidence should be clear and con- 
vincing to sustain certain issues of fact, is inapplicable to an 
issue of fact in a law case triable to a jury. 


APPEAL from the district court for Clay county: LEWIS 
H. BLACKLEDGE, JUDGE. Reversed. 


Hainer, Flansburg & Lee, D. B. Massie, M. H. Leamy, 
and A. C. Epperson, for appellant. 


C. M. Skiles, Stewart & Greer, I. D. Beynon, W. L. Minor 
and M. L. Corey, contra. 
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‘Heard before Goss, C. J., ROSE, DEAN, DAY, GooD, 
THOMPSON and EBERLY, JJ. 


Goop, J. 

Plaintiff brought this action against A. W. Milburn, Wil- 
liam Prahl, and Milburn & Prahl, an alleged copartnership, 
to recover for an indebtedness evidenced by a number of 
promissory notes, in which plaintiff was named as payee, 
and the name of A. W. Milburn appeared as maker. Plain- 
tiff alleged that Milburn and Prahl were copartners; that 
the notes evidence money loaned to the copartners for the 
partnership business, and that, by an agreement with the 
copartners, plaintiff was to make loans for the benefit of 
the partnership business and take the notes of Milburn, 
but that such notes, by agreement, were to be the obligation 
of both Milburn and Prahl. Prahl answered, denying that 
there was any partnership, and also denying any agreement, 
on his part, to be liable for loans that were evidenced by 
the notes of Milburn, and also pleading the statute of frauds 
and the statute of limitations, as defenses, and other mat- 
ters, not. necessary to be here considered. Subsequent to 
the commencement of the action, Milburn was adjudged a 
bankrupt and later departed this life, and the action was 
dismissed as to him and proceeded as an action against 
Prahl alone. A trial of the issues resulted in a verdict and 
judgment thereon for plaintiff. Defendant Prahl appealed. 


This cause was heretofore argued to division No. 1 of the 
supreme court commission and an opinion prepared and 
approved, affirming the judgment of the district court. The 
cause is now before the court upon a motion for rehearing, 
which will be treated as though a rehearing had been al- 
lowed. 


Numerous errors have been assigned by defendant for a 
reversal of the judgment, but in the motion for rehearing 
he has apparently abandoned all except two: (1) That the 
court erred in excluding exhibit No. 30, offered by defend- 
ant as a part of the cross-examination of the witness Stew- 
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art; (2) that the court erred in limiting the cross-examina- 
tion of the witness Stewart. 

The following is a brief summary of the facts disclosed by 
the record: Defendant Prahl is a resident of Pierce county, 
Nebraska. In February, 1918, he purchased a farm in Clay 
county, Nebraska, and entered into an arrangement where- 
by his son-in-law, A. W. Milburn, would take charge of and 
operate the farm. By the arrangement between them, 
Prahl was to furnish the farm and furnish certain stock, 
feed, seed and other personal property, and Milburn 
was to take charge of, and put in his time in op- 
erating, the farm, taking care of the live stock and 
marketing the same, and agreed to pay Prahl one- 
half of the net profits for the use of the farm and 
personal property. The Blue Valley State Bank loaned 
money and took promissory notes from A. W. Milburn 
over a period of about three years. In all, there were more 
than 60 notes executed by Milburn. Some of them were re- 
newals, and at the time this action was tried four of the 
notes, so signed by Milburn, were unpaid, the face value 
-of which aggregated nearly $8,000, in addition to the in- 
terest accruing thereon. One Hall, cashier of the bank at 
the time Prahl purchased the farm, testified that immedi- 
ately thereafter there was a conversation in the bank with 
Prahl and Milburn, in which Prahl stated that he and Mil- 
burn had formed a copartnership to operate the farm and 
were to be partners in the operation of the farm; that the 
partnership would from time to time need money and 
would be compelled to borrow money with which to carry 
on its operations; that Prahl would be in his home in Pierce 
county, a considerable distance away, and it would be in- 
convenient for him to sign the notes; that Milburn would 
be upon the farm, which was near to the bank; that Pranl 
requested the bank to loan money and take the notes of A. 
W. Milburn, and that he, Prahl, would be liable thereon. 
Later, Hall was succeeded as cashier by W. E. Stewart. 
Stewart testified to conversations with Prahl in which, he 
states, Prahl, in substance, reiterated the statements con- 


‘ 
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cerning the partnership to which Hall had testified; that 
the bank relied upon his statements and loaned the money in 
good faith, upon the theory that Prahl would be liable there- 
for: On the cross-examination of Stewart, it was devel- 
oped that plaintiff had discounted some of the notes signed 
by Milburn and that it had also taken property statements 
from Milburn. Some of the notes, apparently, were diss 
counted to a bank in Hastings. On the cross-examination 
of Stewart, defendant produced and submitted to the wit- 
_ ness exhibit No. 30, which the witness admitted was in his. 

own handwriting, and which purported to be a property 
statement made by A. W. Milburn. This property state- 
ment contained recitals to the effect that Milburn was a 
tenant, operating a farm of 440 acres, and that he had no 
partner in the business. This written statement was offered 
in evidence by defendant, as part of the cross-examination 
of Stewart, for the purpose of contradicting and tending 
to impeach and discredit the testimony, given by him, to 
the effect that he believed there was a copartnership and 
relied upon the statements made by Prahli. On objection, 
the exhibit was excluded. This is assigned as error. 

We think it is a rule of quite general application that, 
where a witness, especially one interested, as was Stewart 
in this case, testifies in his direct examination to facts, 
and upon cross-examination admits that he has made a 
written statement, which tends to contradict the testimony, 
given on his direct examination, such written statement 
is admissible in evidence, as tending to discredit or impeach 
the testimony of the witness. Plaintiff contends, however, 
that the statement in this case shows on its face that it 
was directed to a bank in Hastings, and, although written 
by the witness, was never delivered to the bank or person, 
to whom it was addressed and for whom it was intended, 
and therefore it was as though the statement had never 
been made, and is not admissible as evidence to contradict 
or impeach the direct testimony of the witness. Plaintiff 
relies upon 22 C. J. 308, sec. 346, to sustain its contention. 
The text cited seems to support its position, but no reason 
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is announced for the supposed rule. Four cases are cited 
as supporting the text. An examination of the cases, how- 
ever, shows that none of them supports the proposition, and 
that at least a part of them hold directly contrary to the 
doctrine announced in the text. 

We think the true rule, and the one supported by the 
.great weight of authority, is that, where a witness has made 
a written statement, which tends to contradict or impeach 
the testimony he has given on direct examination, such 
written statement is receivable in evidence, even though 
never delivered to the person for whom it was intended. In 
the instant case, we think the court erred in not receiving 
the exhibit in evidence, and that the error was prejudicial 
to the defendant. Stewart, cashier of the bank, and Hall, 
the former cashier, had both testified to a very unusual 
state of affairs, in that they were making loans and taking 
the notes of one person and seeking to hold another liable 
thereon as a supposed copartner, without any written evi- 
dence of any copartnership; without having the notes signed 
in the firm name; and without even knowing what the firm 
name was; and the evidence further discloses that Prahl 
had been requested, both by letter and in person, to sign 
some of the notes, executed by Milburn, and had declined 
and refused so to do. It is peculiar also in this; that one 
of the cashiers testified that he knew that Milburn was 
worthless and had nothing “‘but good intentions,” and knew 
that Prahl was well-fixed financially. Yet, in the face of 
this state of facts, as claimed by them, they were taking 
the notes signed by Milburn alone, on the theory that 
Prahl was to be jointly liable with Milburn thereon, with- 
out a scrap of paper of any kind showing a purpose, on the 
part of Prahi, to be bound, or a scrap of writing of any 
kind showing the existence of a copartnership. 

In view of the testimony given by the officers of the bank 
on direct examination, the exhibit, which tended to show 
that the bank’s officers knew there was no partnership and 
therefore they could not have relied upon the alleged state- 
ments made by Prahl, would have been very harmful to 
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the plaintiff’s contention and very helpful to the defendant. 
Its exclusion is an error so palpable and prejudicial that 
it requires a reversal of the judgment. 

Defendant urges that the trial court unreasonably re- 
stricted the cross-examination of the witness Stewart. We 
have examined the rulings complained of, and, while the 
examination was quite restricted, we are unable to say that 
prejudicial error was committed in that respect. However, 
since the cause must be remanded for another trial, we think 
it proper to observe that the rule which prevails in this 
jurisdiction is: “When testimony is given by a witness on 
direct examination, from which an inference of fact arises 
favorable to the party producing him, anything within the 
knowledge of the witness tending to rebut that inference 
is admissible on cross-examination, and the opposing party 
is entitled to pursue that cross-examination as a matter of 
right.” Larson v. Hafer, 105 Neb. 257. In that case it 
was further held that a denial of that right on cross-exam- 
ination, when the ruling is prejudicial, is sufficient ground 
for reversal. 

Defendant urges that this court should apply to the situa- 
tion existing in this case the rule that the evidence must be 
clear and convincing to warrant a verdict for plaintiff. The 
rule that prevails in this jurisdiction is, ordinarily, in civil 
actions, that a preponderance of the evidence is all that is 
required to sustain an issue of fact. This court has, in cer- 
tain classes of cases cognizable in a court of equity, held 
that the evidence must be clear and convincing, or, as is 
sometimes said, clear and satisfactory. All of the cases to 
which our attention has been called or which we have been 
able to discover, where the rule has been applied, were 
equity actions, and, so far as we are advised, the rule has 
never been applied in an action at law, triable to a jury. 

It follows that the former judgment of this court is va-— 
cated and set aside, and the judgment of the district court 
is reversed and the cause remanded for further proceedings. 

REVERSED. 
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IN RE ESTATE OF FRANCIS M. AUSTIN. 
CHARLES M. AUSTIN, EXECUTOR, APPELLANT, V. BERTHA 
CHALFANT ET AL., APPELLEES. 


FILED NOVEMBER 10, 1927. No. 25128. 


1. Statutes: AMENDMENT. Where the title to an act is one for 
the amendment of an existing statute or section thereof, any 
legislation may be included in the amendatory act which is 
germane to the subject of the statute or section thereof sought 
to be amended. : 


2. VALIDITY. Chapter 205, Laws 1921, is not broader 
than its title, and does not violate the constitutional provision 
that no bill shall contain more than one subject and the same 
shall be clearly expressed in the title. 

3. Chapter 104, Laws 1923, is not broader than 


its title, and does not violate the constitutional provision that 
no bill shall contain more than one subject and the same shall 
be clearly expressed in the title. 


APPEAL from the district court for Red Willow county: 
CHARLES E. ELDRED, JUDGE. Reversed. 


John E. Kelley, for appellant. 
Scott & Scott, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, Goob, 
THOMPSON and EBERLY, JJ. 


GOOD, J. 

Charles M. Austin, as executor of the will of Francis M. 
Austin, deceased, made application to the district court for 
Red Willow county for a license to mortgage the real es- 
tate of his trust estate, for the purpose of paying debts 
and costs of administration. Two of the children and heirs- 
at-law of the decedent filed objections in which they averred 
that there was no law in the state of Nebraska authorizing 
the district court to grant a license to mortgage real estate 
belonging to the estate of a deceased person. Trial was 
had resulting in a judgment for respondents and dismissing 
the application for the license. The applicant for license 
has appealed. 
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This cause was previously submitted to division No. 1 of 
the supreme court commission and an opinion prepared by 
Commissioner Sandall reversing the judgment of the dis- 
trict court. Because a constitutional question was involved 
and some doubt entertained as to the validity of the statute 
on which applicant based his right to a license, a reargu- 
ment of the cause has been had before the court. Upon an 
examination and consideration of the questions involved, 
the court has reached the same conclusion as did the com- 
mission, and the views hereinafter expressed are, in a large 
measure, a restatement of the views expressed in the opin- 
ion prepared by Commissioner Sandall. 

Chapter 104, Laws 1923, purports to confer power upon 
district courts to grant licenses to executors, administra- 
tors and guardians to mortgage the real estate of their trust 
estates upon the conditions therein set forth. The question 
presented is whether or not chapter 104, Laws 1923, is 
violative of the constitutional provision that no bill shall 
contain more than one subject and the same shall be clearly 
expressed in the title. For an understanding of the real 
point relied upon by respondents, it is necessary to review 
somewhat the history of the legislation upon the subject of 
licensing executors, administrators and guardians to mort- 
gage their trust estates. 

Sections 344 and 345, ch. 23, Comp. St. 19038, gave power 
to county judges to grant authority to executors, adminis- 
trators and guardians to mortgage any real estate, belong- 
ing to-their trust estates, upon prescribed conditions. These 
sections of the statute were amended by the enactment of 
chapter 62, Laws 1905, with the following title: ‘“‘For an 
Act authorizing county courts to empower executors, ad- 
ministrators and guardians to mortgage real estate and to 
appoint an administrator for that purpose, and to repeal 
section 344 and 345 of section (chapter) 23 of the Com- 
piled Statutes of Nebraska of 1903.” This act later appears 
as section 1491, Rev. St. 1913. 

Said section 1491 was amended by the enactment of chap- 
ter 25, Laws 1915, under the following title: “An Act to 
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amend section 1491, Revised Statutes of Nebraska for 1913, 
relating to right to mortgage trust estates, and to repeal 
said original section.” Neither of the foregoing acts or 
sections of the statute purported to confer any authority 
upon the district court to license executors, administrators 
or guardians to mortgage their trust estates. 

The law was again amended by the enactment of chapter 
205, Laws 1921, which bore the following title: “An Act 
to amend section 1491, Revised Statutes of Nebraska for 
1913, as amended by section 1, chapter 25, Session Laws 
of Nebraska for 1915, relating to the right to mortgage 
trust estates, and to repeal said original section.” This 
act, after providing that county judges, upon prescribed 
conditions, might license executors, administrators and 
guardians to mortgage real estate of their trust estates, 
contained this further provision: ‘The district court or a 
judge thereof may under like circumstances, upon petition 
supported by competent testimony, showing that the best 
interests of the estate demand it, grant authority to the 
executors, administrators or guardians of estates, to mort- 
gage any real estate belonging to such estate for such sum 
as may be required to pay or redeem existing mortgages 
on the real estate of said estate, to pay cash bequests pro- 
vided for by will, federal transfer tax, state inheritance 
tax, costs of administration and outstanding debts of the 
estate.” Chapter 205, Laws 1921, later appears as section 
1436, Comp. St. 1922. 

This statute was further amended by the enactment of 
chapter 104, Laws 1928, with the following title: ‘An Act 
to amend section 1436, Compiled Statutes of Nebraska for 
1922, relating to mortgages by executors, administrators 
and guardians of estates. to provide that executors, ad- 
ministrators and guardians may extend times of payment 
of any note or notes secured by such mortgages, and to 
repeal said original section.” 

The contention of respondents seems to be that the act 
of 1921 is invalid because it was sought to include in that 
act matter which was not, and could not have been, included 
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in the act of 1905, or in the act of 1915, and that if the 
act of 1921 was invalid then the act of 1923 would also be 
invalid as an attempt to amend a void statute. Respond- 
ents seem to rely upon the proposition that nothing could be 
inserted in the act of 1921 which could not have been includ- 
ed in the act of 1905, and, the act of 1905 bearing a re- 
stricted title, that no authority could, in that act, have been 
conferred upon the district court. We think it may be con- 
ceded that under the restricted title of the act of 1905 no 
power could have been conferred upon the district court to 
grant licenses to executors, administrators or guardians to 
mortgage the real estate of their trust estates, because that 
act, by its title, purported to give authority only to county 
courts to grant such license. We do not think it follows, 
however, that the legislature could not, thereafter, amend 
the law, as it existed in 1915, by a statute with an amenda- 
tory title. The rule is that an act, with a title purporting to 
amend a statute or section thereof, may contain only such 
matter as is germane to the subject of legislation contained 
in the statute or section sought to be amended. Miller v. 
Hurford, 11 Neb. 377; Trumble v. Trumble, 37 Neb. 340; 
State v. Tibbets, 52 Neb. 228; State v. Cornell, 54 Neb. 72; 
State v. Bowen, 54 Neb. 211; Armstrong v. Mayer, 60 Neb. 
423; State v. Barton, 91 Neb. 357; State v. Hevelone, 92 
Neb. 748; Sinclair v. City of Lincoln, 101 Neb. 163; Allen v. 
Trester, 112 Neb. 515. 

The object of the constitutional provision that no legis- 
lative act shall contain more than one subject and the same 
shall be clearly expressed in the title was generally to pre- 
vent surreptitious legislation. It was intended that the 
title to an act should be an indication and guide to those 
interested in legislation so that they might give or withhold 
support as they deemed advisable and proper. 

The subject of the legislation, the history of which has 
been somewhat reviewed, in all its stages has been the 
granting to executors, administrators and guardians au- 
thority or license to mortgage the real estate of their trust 
estates for the purposes specified in the legislation. The 
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subject-matter of chapter 205, Laws 1921, and of chapter 
104, Laws 1928, and all the provisions thereof relate and 
are germane to the general subject. It follows that under 
the general rule above announced the legislation, authoriz- 
ing the district court to grant licenses, was germane to the 
subject-matter of the previous acts which were amended. 
Neither chapter 205, Laws 1921, nor chapter 104, Laws 
1923, is broader than its title and neither violates the con- 
stitutional provision invoked. 

Since the judgment of the district court seems to have 
been based solely upon the assumption that chapter 205, 
Laws 1921, and:chapter 104, Laws 19238, were violative of 
the constitutional provision, above referred to, it follows 
that the judgment is erroneous and should be and is re- 
versed, and the cause remanded for further proceedings. 


REVERSED. 


R. W. BOURNE V. STATE OF NEBRASKA. 
FILED NOVEMBER 10, 1927. No. 25852. 


J. Criminal Law: BuRDEN oF Proor. Where a plea of not guilty 
is interposed on the part of the defendant in a criminal trial, 
he is clothed with the presumption of innocence which stands 
as evidence in his favor, and so remains until the state by its 
proof shows him to be guilty beyond a reasonable doubt. The 
burden of furnishing such proof is with the prosecution through- 
out the trial, and never shifts. 

EvIDENCE. In such a case, if the evidence or any 

material part thereof is fairly susceptible of two constructions. 

one in favor of the state, and the other in favor of the defend- 
ant, the doubt must be resolved in behalf of the innocence of 
the accused, as every intendment or inference under the evi- 
dence, considered in its entirety, must be construed in his favor. 

TRIAL. Further, it is the duty of the court, as well as 

of the attorneys, to endeavor to surround the trial with an 

atmosphere of fairness, undisturbed by prejudice, passion or 

ill will. 


Motive: SUFFICIENCY oF EVIDENCE. Evidence as to 
motive examined, and held insufficient. Further, the court erred 
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in refusing to give instruction No. 13 considered in the opinion. 
which would have withdrawn such evidence from the jury’s con- 


sideration. 
5. Instructions. It is the duty of the court, with or 
without request, to instruct the jury as to the law of the case. 
6. : ADMISSIONS: REFUSAL OF INSTRUCTIONS. Under the 


reflected facts the court erred in not giving the requested in- 
struction: “The jury are instructed that evidence has been 
introduced tending to show that the defendant made certain 
admissions of statements appearing in evidence. Verbal state- 
ments or admissions should be received by you with great 
caution, as they are subject to much _ imperfection and 
mistake, owing to the person speaking not having clearly ex- 
pressed his own meaning, or the person spoken to not having 
clearly understood the speaker. It frequently happens, also. 
that the witness, by unintentionally altering a few words or 
expressions really used, gives an effect to the statement entirely 
at variance with what the speaker actually did say. In this 
connection the jury should bear in mind the infirmity of 
memory and that the mind of the prisoner himself is often 
oppressed by the calamity of the situation. and that he is 
sometimes influenced by motive of hope or fear to make state- 
ments.” 

7. Homicide: DEGREES: INSTRUCTIONS. Ordinarily, in a_ case 
charging first degree murder, where there is no eye-witness 
to the act, and the evidence is largely circumstantial, the jury 
should be instructed as to the law governing murder in the 
first degree, second degree, and manslaughter. 

: The court erred in not instructing 

the jury as to the law inherent in the crime of manslaughter. 


ERRorR to the district court for Sheridan county: WIL- 
LIAM H. WESTOVER, JUDGE. Reversed. 

A. C. Plantz, E. D. Crites, F. A. Crites and M. F. Har- 
rington, for plaintiff in error. 

O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before ROSE, DEAN, Day, Good, THOMPSON, and 
EBERLY, JJ., and ELDRED, District Judge. 


THOMPSON, J. 
The defendant was charged in usual form, in case of 
death by gunshot wounds, with murder in the first degree 
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of Ferris C. Westervelt on the 8th day of October, 1925, 
in Sheridan county, to which a plea of not guilty was en- 
tered by defendant, who was not examined as a witness. 
Trial to a jury, and verdict returned finding defendant 
guilty of murder in the second degree, on which judgment 
was entered, and sentence imposed of imprisonment in the 
state penitentiary for a term of 30 years; to reverse which 
error is prosecuted. The claimed errors, being numerous, 
for sake of brevity, will be omitted, save and except as indi- 
cated in the course of this opinion. 

The record reflects the following salient facts, in sub- 
stance: The deceased and defendant were each between 24 
and 25 years of age, were personal friends, and, had been 
such for a number of years. The deceased resided upon a 
farm in Sheridan county with his parents, about 414 miles 
northwest of Rushville, his usual occupation being that of 
a farmer or farm laborer. The defendant resided at Gor- 
don, and at the time, and for some time prior to the inci- 
dent in question, was engaged in the sale of real estate and 
insurance. The distance between their homes was about 
25 miles. The usual route from Gordon to the home of de- 
ceased was by and through Rushville. In furtherance of 
their mutual interests, they desired to purchase a ranch 
situate over 28 miles north of Rushville, Nebraska, in Shan- 
non county, South Dakota, and on the 7th day of October, 
1925, they made arrangements to visit such land, all of 
which was well known to the father of deceased and other 
members of the family. Each of them was of limited 
means. This ranch stood in the name of Roy S. Ross, 
whose father, Ed T. Ross, had carried on negotiations with 
reference to the sale thereof with defendant, who was act- 
ing for both himself and the deceased, and so informed the 
elder Ross. In the purchase thereof they were to pay $15,- 
000, of which, $1,500 was to be in cash, they to assume a 
mortgage of $7,500 on the land running 5 years, and pay 
the balance of $6,000 on March 1, 1926. In furtherance 
of this purchase, there was a meeting of the deceased and 
defendant on the farm of the father of deceased on Octo- 
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ber 7, 1925, following up a telephone conversation between 
the two on October 6, in which defendant agreed to come 
to the farm home on the morning of the 7th with his Chev- 
rolet roadster, a one-seated automobile, having a receptacle 
on the back thereof. In pursuance of arrangements there- 
tofore made, the two got into the car, in which there was a 
yellow horse blanket and a horsehide robe with lining, the 
deceased taking with him the shotgun in question, and a 
cartridge belt with shells. This gun, which was introduced 
in evidence, is a breech-loading, double-barreled shotgun, 
which deceased had obtained some four years previous from 
his uncle. Thus it was a secondhand gun, but the record 
does not disclose how long it had been in use prior to the 
time that deceased had received it. It is provided with 
rebounding hammers, so when either thereof is discharged, 
it is supposed to automatically bound back to safety; this 
accounting for the fact that the gun was stated to be on 
safety at the time defendant and deceased stopped for re- 
pairs at the Gordon garage on the night of the shooting, 
as hereinafter indicated. The right hammer of the gun is 
defective, and it was this hammer that the deceased him- 
self had riveted and repaired, long prior to the evening in 
question. The defendant was without firearms, or other 
instruments of destruction. The two proceeded on their 
way to the land in South Dakota, and after having visited 
it, and without having contracted for the same, they re- 
turned to Gordon the evening of the same day, and de- 
ceased stayed that night at the hotel, and defendant stayed 
at his home with his family. The next day deceased was 
in Gordon, and at about 3 p. m., with defendant, was in the 
office of Mr. Leedom. The two had supper at defendant’s 
home about 6:30 p. m., and left there about 7:30 p. m.; 
the night being cool, as testified by some of the witnesses, 
and cold and windy, as testified by others. They stopped 
at the garage in Gordon to have the lights of the automobile 
repaired, at some time after 7 p. m., and in fixing the lights 
the garage man observed the gun in the car, and asked if 
it was loaded, to which defendant replied that he thought 
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it was, and deceased was then asked, and he stated he 
thought it was, but, if so, it would not do any harm be- 
cause it was on safety. When they left the garage at Gor- 
don the gun was on the left side of the car, between the 
driver and the door, and remained there, so far as the 
record: shows, until after their arrival at the Westervelt 
home. They then proceeded to Rushville, where, according 
to the sheriff’s testimony as to defendant’s statements to 
him, they stopped, and defendant asked deceased if he did 
not want to see his girl, who lived there, and deceased said 
it was too late. The father also testified that defendant 
told him they stopped at Rushville. Then they proceeded 
on their way to the Westervelt home. On their arriva) the 
car was stopped in front of the gate leading to the residence, 
which gate was about 30 feet from the house, the usual place 
for stopping such vehicles. This was about 9 p. m. The 
father and mother had retired about 8:30 p. m., as had 
also their three daughters, and were each asleep at the 
time defendant opened and entered the front door of the 
house, and, in a loud voice, called out: “Come quick; Ferris 
is shot.” No one of the family had heard any gun shots or 
similar noise. The father was the first to go out; the fam- 
ily arose, and certain of them went out to the automobile 
with defendant, and found the deceased lying on the ground 
at right angles to the car, his head almost straight in front 
of the gate, his feet very near, if not a little under, the 
left-hand running board, his right arm lying alongside his 
body, and the left slightly over his head; he was clothed 
with a heavy overcoat, under coat, vest, hat, and usual other 
clothing; his hat was still caught on the back of his head, 
and his overcoat thrown open; the horsehide robe was on 
the ground and the yellow blanket was in the car. Defend- 
ant and a sister of deceased carried the body into the house, 
laid it on the bed, at which time it was noticed that defend- 
ant’s index finger on the right hand was lacerated, powder- 
marked, and bleeding, and from which he was suffering 
pain. They then telephoned for the doctor. The father had 
picked up the cartridge belt, which lay on the ground close 
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by the car, and had thrown it under the porch in front of 
the house. Defendant took the same car and drove to a 
neighbor’s house with a sister of deceased to get her broth- 
er, driving along the highway until he reached a lane lead- 
ing up to the neighbor’s house, which he took, and on arriv- 
ing there he stopped at the usual place in front of the house 
provided for that purpose, got the brother, and returned to 
the Westervelt home. The ground at and around the place 
where the body lay was without any indication of a scuffle, 
or show of blood. Neither the clothing of the deceased, nor 
that of the defendant, was in any manner torn, save and 
except there was a large hole in the overcoat around which* 
the cloth was powder-burnt, where the shot entered near the 
shoulder, and on the deceased’s other clothing where the 
shot had entered the left side. The shot which penetrated 
the overcoat necessarily punctured the clothing between it 
and the body. Undoubtedly the collar of the overcoat was 
raised, as the lapel of the coat covers the hole made by the 
shot, and such lapel was not touched either with shot or 
powder. There was no indication of any kind of a struggle. 
There was no blood on the defendant’s clothing, or in, on, 
or around the automobile, save and except that which was 
found on the instrument board where the switch is, and 
on the gear-shifting lever; places where the operator would 
necessarily put his hand in running the car. The door on 
the left-hand side of the car was provided with a curtain, 
but none had been placed on the right-hand side. The doc- 
tor, on arrival about 9:30 that night, found two bullet 
wounds in the body and pronounced the man dead, and the 
undertaker was called. In the meantime the doctor had 
given the defendant antitoxin to prevent lockjaw, and had 
dressed defendant’s finger. The body with the clothing on 
was then removed from the bed by the undertaker, and 
transported to Rushville, all the clothing by him removed, 
and later all but the overcoat burned; the body was em- 
balmed, prepared for burial, and then interred in the ceme- 
tery at Tilden. On the removal of the body by the under- 
taker from the home of the father, so much of the bedding 
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as consisted of a pair of blankets, a feather tick, and a 
pillow slip, having been saturated with blood flowing from 
deceased’s wounds, and through his clothing, including 
the heavy overcoat, were ordered destroyed by the family, 
and were taken out and burned. 

As to the condition of the body of deceased when it was 
first viewed and examined: Dr. Broz testified that he ar- 
rived at the Westervelt home about 9:30 p. m.; examined 
the body; found it was warm and rigor mortis (stiffness of 
death) had not set in at that time; and it usually sets in 
from two to three hours after death; further, that the body 
still retained its glow, its body warmth; and hence the 
death must have occurred very shortly before he got there; 
that, after a death of this sort, the feet and hands would 
become cold in a very few minutes, although the body would 
remain warm. 

Mr. Baker, the undertaker, testified that he was called 
about 10 p. m., and reached the Westervelt home about 11 
p. m.; that rigor mortis had not set in, and the body was 
some warm at 11 p. m. : 

The father of deceased, on direct examination, testified, 
in substance, that he touched the right hand and face of 
deceased, and knew as quick as he touched him that he was 
dead. “There was that cold. While the body wasn’t rigid, 
the flesh had the clammy, cold feeling to it, and his hand 
was cold.” On cross-examination, he stated, in substance, 
that the body was still soft and limp; it was not warm; 
his face and hand were cold. 

Eunice Westervelt, a sister of deceased, on direct exam- 
ination testified, in substance, that she helped carry the 
body into the house; that she picked up the lower part and 
held his right hand all the way in the house; the right hand 
was cold; no heat at all in it. And, on cross-examination, 
testified, in substance, that she could not exactly say the 
body was limp when she helped carry it in, but it was not 
stiff like a board; that she laid her hand on his forehead, 
and it was the same then as his hand, cold. 

The gun was not seen, or its whereabouts inquired into, 
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at the time of removing the body into the house. How- 
ever, we find from the testimony of Elmer Johnson, given 
on the part of the state, that he was asked by Will Wester- 
velt, the night of the death, to look for the gun when he 
went home, as defendant had been to Carl Johnson’s that 
night to get Will Westervelt, and had driven into the John- 
son yard and turned around therein immediately prior to 
starting on his return trip to the Westervelt home. This 
witness testified that he looked for the gun, as requested, 
and saw it in Carl Johnson’s yard the next morning about 
5:30, about 100 yards from the house; that he picked it 
up and laid it on the porch, after examining it; that the 
gun, when so found, was at the end of the lane or branch 
road leading from the main road to the house, and at a 
point where vehicles usually stopped and turned around in 
front of the Johnson house. He also testified that he heard 
some one say the night of the shooting that defendant had 
laid the gun on the car when he went after Will Wester- 
velt, and it might have dropped off. And, further, that he 
believed he had heard Mr. Westervelt, the father, ask de- 
fendant that night where the gun was, and defendant said 
he thought he laid it on the back of the car. 

Some months after the burial, to wit, March 12, 1926, 
at the request of the father, and without the defendant or 
those interested in his behalf having been notified, the body 
was exhumed and an examination thereof by a physician 
had, in which he described the wounds as follows: “One 
on the left side of the anterior axillary line, penetrating 
the fifth rib, passing upward and terminating at the second 
dorsal vertebra at the back, and going to within one inch 
of the skin on the back. The other one was on the right 
side just below the clavicle, four inches from the nipple, 
passing backward and inward and terminating at the sec- 
ond dorsal vertebra.” Thus placing the wounds at their 
inner termination about an inch apart. 

There was no eye-witness to the shooting in question, or 
where or when it occurred, and no evidence relating thereto 
except statements claimed to have been made by the defend- 
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ant to different witnesses examined on the part of the state, 
which statements are as follows: 

Jeffrey Westervelt, father of deceased, testified: ‘“Q. 
In the conversation you had with Wayne Bourne that night, 
do you remember whether or not anything was said 
whether he came through Rushville, he and Ferris? A. 
Yes, sir. * * * He said they stopped in front of the pic- 
ture show down here, and one or the other of them looked 
at the time there, and he asked Ferris if he wanted to stop 
in town, and Ferris said, ‘No, it was too late.’” Further: 
“Q. Just what did he say about how he claimed the shoot- 
ing occurred? A. He told me that they were standing be- 
side the car, Ferris and he.were standing side by side at 
the car, and he said he didn’t know which it was, whether 
it was he or Ferris pulled the gun from the car, and he 
said when the two barrels were discharged they were so 
close together he could hardly distinguish them from one 
report. * * * He told me he couldn’t figure out how it 
could happen, because both he. and Ferris spoke about it 
as they were coming up, that there was no loads in the 
gun.” 

Will Westervelt, a brother of deceased, testified: ‘He 
(Bourne) said they drove up in front of the house. He 
got out on the left-hand side of the car; my brother got out 
on the right-hand side of the car. He (deceased) got out 
and walked around that car to help take the ammunition 
and gun out of the car; he reached over with his left hand 
and took hold of the gun and pulled it out, and it was dis- 
charged. That is the way he explained it to me.” 

Witness Bruce, the sheriff, testified: ‘“Q. Now, did he 
tell you which road they took in coming from Gordon to 
the Westervelt home? A. In the conversation he claimed 
by the highway, the way I understood it, because they came 
through Rushville. * * * And he brought Ferris up, and 
I know that Wayne said when they got to Rushville he 
asked Ferris if he wanted to stop and see his girl, a young 
lady that Ferris was going with, and Ferris said, ‘No, he 
thought it was too late,’ and they stopped down here in 
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front of the opera house, I think, just a minute, about the 
time they was speaking about the girl, and then drove on 
out home and drove into the yard. * * * And he said 
he got out from under the wheel on the left-hand side. He 
was driving and he got out on the left-hand side. * * * 
He walked around in front of the car, and just as he got 
in front of the car Ferris had reached in to get this gun; 
and he told me there was a blanket in there, and Ferris 
had reached in to get the gun and was pulling it towards 
him, and just as he was in front of the car this first shot 
went off, and he runs around and Ferris started to drop 
back, and he runs around and put his hand under his arms, 
and just as he got his hand under his arms the second shot 
went off and Ferris just dropped on back, he said. Well, 
he spoke about as he run his hand under his arms, holding 
him, at that time is when he got his finger powder-burnt, 
or shot, but that happened as he run his hand under his 
arms to hold him. And he laid him down, and he said he 
went in then and called Mr. Westervelt, or called the fam- 
ily. * * * I asked him what became of the gun, and he 
said he remembered picking the gun up and taking the 
shells out of it and laying it on the back of this car, the 
roadster he was driving; and I asked him what became 
of the gun, and he said he didn’t know whether some one 
had taken it or whether it was lost off of the car; that he 
drove down to one of the Johnson’s for young Westervelt. 
*,* * JT asked him what became of the shells. * * * He 
said he took the shells out of the gun and put them in his 
pocket. * * * He said later on, when he was at Gordon, 
he got his raincoat, or light coat, and was looking at the 
shells, and he burnt them.” 

The witness C. W. Pace testified: “Well, I don’t know 
whether he said he was still sitting in the car or not. I 
understood him to say this fellow was taking the gun out 
by the end of the gun barrels, and they was caught in a robe 
in the car, and he was jerking on them and the gun went 
off; then he went around the car and picked him up and 
asked if he was hurt, and he said he didn’t say anything, 
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just kind of made a gurgling noise in his mouth, then the 
gun went off again.” . 

The witness Albert Austin testified: ‘He said when he 
stopped the car out in front of Westervelt’s house that 
Westervelt got out and pulled the gun out towards him and 
the first shot went off; and he run around the car and put 
his hands under his arm pits and lifted him up and asked 
him if he was hurt, and he didn’t answer him, just made a 
kind of gurgling sound; then the gun went off again and 
shot him on the right side, and that was when Mr. Bourne 
got the shot in the hand.” 

Eunice Westervelt, a sister of deceased, testified: “He 
told me that they drove into the yard and stopped in front 
of the gate; that Ferris vot out first and was standing there 
at the car talking, just as they always did, and he went to 
lift the gun from the car and in doing so it caught on the 
robe and fired once; and he was still in the car and he seen 
what was the matter, so he got out as quickly as possible 
and went around behind the car, and he put one hand under 
Ferris’ arm and the other above his shoulder and as the 
second shot was fired it shot his finger; and he laid the body 
down and came to the house to call mother and dad.” 

The state was permitted to prove that, the day following 
that of the death of deceased, a person, traveling the high- 
way leading from Gordon to Rushville, observed three men 
standing at the side of the highway near an automobile; that 
near them, and in such highway, was a moist looking spot,. 
and of a color resembling that of blood; that there were 
some footprints around it. The record is lacking in proof 
that it was blood, further than the fact of its resemblance to. 
it, and entirely lacking in proof that it was human blood, or 
that the defendant was in any manner connected with it, 
save and except that it was on the same highway defendant 
said he and deceased had traveled the night before. The 
record does not disclose but what these two proceeded from 
the garage at Gordon to the home place of the father, not 
only unaccompanied by any other person or persons, but 
also without leaving the automobile. 
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We will first give consideration to the challenge that the 
court erred in its refusal to give instruction No. 13 ten- 
dered by the defendant, which covers the question of the 
claimed motive for the commission of the alleged crime on 
the part of the defendant. In this consideration, the rec- 
ord, and that alone, must be that which impels our conclu- 
sion. 

The state sought to prove a motive on the part of the 
defendant, and was permitted for that purpose, over ob- 
jection, to introduce evidence seeking to prove that the 
accused was indebted to different persons, unconnected 
with deceased, to the extent of several thousand of dollars, 
and was without funds or assets to meet the payment there- 
of,,and had committed numerous forgeries and was by rea- 
son thereof liable to be prosecuted and convicted under our 
statutes for each; that to enable him to pay such indebted- 
ness, and to cover up such forgeries, insurance on the life 
of Ferris Westervelt in the amount of $15,000, if he died 
a natural death, and $30,000, if from accidental cause or 
causes, payable to defendant, had been procured to be is- 
sued. To which offer of proof, and to each step leading up 
to and including the introduction of such evidence, proper 
challenge was lodged by way of objection, motion to strike, 
and instructions tendered. However, each and all thereof 
were overruled, or refused, on which error is predicated. 

Does the record before us show this insurance to have 
been so procured or issued? It reflects: That the insur- 
ance company in question was the Old Line Insurance 
Company of Lincoln, Nebraska; that Dr. Broz was its local 
medical examiner at Rushville; that Ferris C. Westervelt, 
personally and unaccompanied by another, presented him- 
self at Dr. Broz’s office for examination for life insurance 
on June 27, 1925; that such an examination was had, and 
a written report thereof made by the doctor, wherein it is 
stated, under the amount of insurance applied for, $2,500 
and $15,000. This instrument purports to have been signed 
in the presence of the exgmining physician by the déceased 
signing his name thereto “Ferris C. Westervelt,” and is 
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certified to by the doctor as a part of such report after the 
same was completed. It was introduced in evidence, and 
contains the following provision: “This report is confi- 
dential and, regardless of the request of any person, must, 
upon completion, be forwarded to the medical department, 
Old Line Insurance Company, Lincoln, Nebr. The exam- 
ination should be made in. private. Check report for omis- 
sions. Forward promptly.” The approval stamp on this 
report by the home office is as follows: ‘Approved 10 
day of Aug. 1925. C. F. Chapman, Medical Director.” 
Thus indicating that such report was to be, and was, for- 
warded by Dr. Broz to the home office, which, from the 
above, we are warranted in concluding was done. It was 
introduced in evidence as state’s exhibit 12. There is no 
evidence which shows, or tends to show, that such medical 
report was ever in the possession of the defendant, or that 
he ever saw the same. Afterwards, on the 27th day of 
July, 1925, said Westervelt executed an application for in- 
surance on his life in this company for the sum of $2,500, 
payable to his mother, with double indemnity if death was 
accidental, signing the same “Ferris C. Westervelt,” and 
another application for insurance on his life in the sum 
of $15,000, payable to his estate, with double indemnity in 
case death resulted from accidental cause or causes, and 
signed this application “Ferris C. Westervelt.” These ap- 
plications were afterwards by the defendant, who at the 
time was a subagent of the company under one Frank L. 
O’Rourk, who was the general agent thereof at that place, 
to wit, Gordon, delivered to O’Rourk, and he forwarded each 
thereof to the home office of the company at Lincoln, which 
office, after due consideration of the medical examiner’s re- 
port, and the applications, issued two policies, one for 
$2,500 payable as above indicated to the mother of the de- 
ceased, and the other for $15,000 to the estate of Ferris C. 
Westervelt. These policies were transmitted by the com- 
pany to its general agent O’Rourk at Gordon, and by him 
received August 12, 1925, and by him placed in a safe in 
the office of the defendant, together with a directory com- 
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munication from the company to O’Rourk as to the delivery 
of the policies, and the execution of a blank assignment 
accompanying the same; which safe, however, while being 
that of the defendant, was used, as was the office in which 
it was situate, by both O’Rourk and the defendant, and 
each had equal access thereto, and control thereof, as well 
as of the things placed therein. Such applications for in- 
surance were on printed blanks in usual form and were 
each, as completed, introduced at the trial, the $2,500 one 
being state’s exhibit 11, and the $15,000 one being state’s 
exhibit 10. As to the policies, the state offered to intro- 
duce in evidence certified copies thereof, to which respec- 
tively the defendant objected as not being the best evidence, 
and no proper foundation laid for their introduction, which 
objections were sustained. While these policies were called 
for at different times on the part of the defense, and at the 
time objections were lodged as to the introduction of cer- 
tified copies thereof, they were never introduced in evi- 
dence, notwithstanding the fact that such introduction was 
promised at each of these times on the part of the state, 
and notwithstanding they were each admitted to be at the 
time in the possession and under the control of the com- 
pany, whose representative was the state’s witness at the 
trial and testified that he could, and would, produce the 
original policies. Neither was the directory communication 
accompanying the policies at the time they were delivered 
to O’Rourk introduced in evidence, nor the blank assign- 
ment included therewith, notwithstanding a promise on the 
part of the state at different times during the trial that it 
could, and would, produce them before the close thereof. 
Hence, the trial court, including the jury, as well as this 
court, is denied an inspection of either. The signatures 
“Ferris C. Westervelt,” forming a part of the medical re- 
port, and attached to each of the respective applications, 
are identical in form, even when viewed through a magni- 
fying glass, or as near so as is usual in signatures, and 
withstand the test of comparison as to their genuineness. 
No one testifies, and neither are they asked, as to whether 
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or not in their opinion such signatures or either thereof is, 
or is not, that of such Westervelt. Certainly the burden of 
proving the forgery of the application in question, as well 
as the fact that the $15,000 appearing in the medical ex- 
aminer’s report was not therein at the time it was signed 
and executed, and further that the $15,000 was written in 
such report by the defendant, was at all times on the state, 
and this being a criminal action, such proof must be con- 
vincing beyond a reasonable doubt. This burden was not 
met, and must have been so assumed by the trial court, as 
the record is without an instruction to the jury as to the 
law applicable to the comparison of handwriting, and this, 
notwithstanding the fact that it is admitted all through 
the trial that the name attached to the application for the 
$2,500 policy is the genuine signature of Ferris C. Wester- 
velt, the deceased, and, as above indicated, the record is 
without evidence to the contrary as to either of the other 
two signatures. If the state claims that this question was 
material, then it was a material part of its case, and by 
reason thereof the law applicable thereto became a part of 
the law of the case, and it was the duty of the court, with 
or without request, to instruct the jury in reference there- 
to, and its failure so to do was prejudicially erroneous. 
However, as above indicated, we conclude that each of the 
signatures so attached to such respective instruments is 
the genuine signature of Ferris C. Westervelt. We are 
confirmed further in the above conclusion by the statement 
of the mother, that the deceased son had informed her of 
the insurance taken out in her favor, but did not inform 
her of the amount of the insurance, and later she asked 
and was told by the doctor that the amount was $2,500 and 
_this was while the son was still living. She further testi- 
fied: “Q. Did he tell you who he had the insurance with? 
A. Well, I knew who wrote the policy; in that way I knew 
what the policy was, because our other boy had a policy in 
the same company. * * * Q. And written by this same 
Gordon agency? A. I supposed it was.” The father also 
testified that the mother had told him of this $2,500 policy, 
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all of which happened prior to the death of the son. The 
mother testified further that she learned of the $15,000 pol- 
icy when the note given to pay the premium for it was sent 
to the home by the insurance company for collection. Fur- 
ther, the witness Leedom, on the part of the state, testified 
that defendant and deceased were in his office at Gordon 
about 3 p. m. of the day in question, and the witness, not 
being very well acquainted with deceased, told him to look 
out or defendant would load him up with life insurance like 
he had done some of the rest, and deceased stated that he 
would bet a nickel he had more insurance than Leedom 
had, and Leedom told them then that he, Leedom, was worth 
more dead than alive. 

It is true that in the $15,000 application, being state’s 
exhibit 10, as introduced in evidence, it is stated that it is 
for the benefit of “Estate.” and just below this word there 
had been at one time written in the words “creditors and 
partner,” but through the words “creditors and partner” 
a line had been run apparently canceling such words. 
There is also in paragraph 8 of the application for $15,000 
the following words, in print, ‘I hereby request,” which are 
followed by the words, “Beneficiaries. Roy S. Ross to ex- 
tent of indebtedness to him. Bal. to partner R. W. Bourne.” 
This clause is undoubtedly what gave rise to the directory 
communication accompanying the policies as they were 
mailed to O’Rourk, and this we conclude also gave rise to the 
blank assignment accompanying such policies. While nei- 
ther the assignment, nor the communication, was introduced 
at the trial, we have in the record the following evidence: 
The state’s witness Frank O’Rourk, on cross-examination, 
testified that the two policies, together with a directory com- 
munication and a blank assignment, came to him on August 
12, 1925, from the home office of the insurance company, 
and he put the same in the safe in the office. to which he 
and defendant had equal access; that he told the defendant 
of receiving the policies, the letter and the blank assign- 
ment from the home office, and further: “TI told him that 
when he saw Westervelt to tell him the policies were here, 
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and there were assignments that would have to be signed 
up on the big policy before it could be delivered. * * * 
That the company refused to issue the policy as applied for, 
payable to Mr. Bourne and Mr. Ross, and had made it pay- 
able to the estate of Ferris Westervelt, and it would be nec- 
essary to have an assignment signed by Mr. Westervelt, 
showing the amount to Mr. Bourne and to Mr. Ross.” That 
is, the amount payable, if any, to each. And he further 
testified that such assignment had never been executed or 
signed. by Ferris C. Westervelt. 

It will be noticed that this information was conveyed to 
the defendant nearly two months before the incident in ques- 
tion took place, and from that time on defendant was pos- 
sessed of full knowledge and could not have but realized 
that, if Westervelt should die, such insurance of $2,500 
would go to the mother, and the $15,000 to the estate of 
Ferris C. Westervelt, and not to him. Such-determination 
is strengthened by the record, which further shows that 
shortly after the burial of Westervelt, to wit, November 
2, 1925, the father filed an application for the appointment 
of Bourne as administrator, and, as he says, he did so at the 
request of defendant. In this application the father stated 
that the estimated value of the personal property of de- 
ceased was the sum of $2,500, or thereabouts. There is in 
the evidence testimony of the father indicating that he knew 
of the $15,000 policy both before and after he filed his ap- 
plication for the appointment of Bourne as administrator : 
that the defendant never laid claim to such $15,000, and 
later, at the instance of the father, testified that he had no 
interest in the policy. and never claimed any interest therein. 
On November 30, 1925, defendant was appointed, and quali- 
fied and entered upon the discharge of his duties: and on 
the same day he filed an inventory of the estate, in which 
he stated that the personal property coming into his hands 
was an “insurance policy in the Old Line Insurance Com- 
pany of Lincoln, Nebraska, with double indemnity clause 
in case of accidental death, in the sum of five thousand do!- 
lars, $5,000.” On this same day, to wit, November 30, 1925, 
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a meeting was had, at which defendant, as administrator, the 
father and mother of deceased, and the insurance company, 
by its president, were present, and an adjustment was had, 
which was reduced to writing, and signed by the mother, 
the administrator, and the company, and received as evi- 
dence on the part of the state at the trial, wherein we find: 
“Whereas, Mildred Westervelt claims that a certain policy 
of insurance in the sum of $2,500, policy numbered 20891, 
was issued upon the life of Ferris C. Westervelt, by the Old 
Line Insurance Company, payable to said Mildred Wester- 
velt, upon which policy the Old Line Insurance Company 
denies any and all liability; and, whereas, R. W. Bourne is 
the administrator of the estate of Ferris C. Westervelt, de- 
ceased, and claims that a certain policy of insurance in the 
sum of $15,000, policy numbered 20892, was issued upon the 
life of Ferris C. Westervelt by the Old Line Insurance Com- 
pany, payable to the estate of said Ferris C. Westervelt, 
upon which policy the insurance company denies any and 
all liability.” This agreement of settlement also shows that 
it was the desire of all parties to settle completely and fi- 
nally all matters in reference to such claims, and it was 
therefore mutually agreed that $5,000 should be paid by the 
company to Mildred Westervelt and R. W. Bourne, adminis- 
trator, and the company should be released, and in further- 
an.e thereof the $5,000 was paid to the mother and by ‘er 
retained, and the two insurance policies turned over to the 
president of the company. The record is without evidence 
showing that at the time of this settlement, to wit, Novem- 
ber 30, 1925, there was even any suspicion that defendant 
was guilty as charged in the complaint in this instant case, 
or otherwise. The court appointing Bourne as administra- 
tor, being informed of such settlement, was dissatisfied 
therewith, and, upon Bourne filing his resignation as such 
administrator on January 12, 1926. the same was accepted 
and he was discharged; and on February 1, 1926, the father 
was appointed in his stead. Afterwards. and before com- 
plaint was filed against this defendant, the father, as admin- 
istrator of the estate of the deceased son, instituted an ac- 
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tion on the $15,000 policy seeking to recover under the acci- 
dental clause thereof the sum of $30,000; and settlement 
between the parties was had of such action. The amount 
received by such administrator by reason of the settlement 
is not disclosed. On March 2, 1926, the defendant filed his 
report as administrator, in which is shown his expendi- 
tures, including his attorney fees paid out. 

Therefore, as before concluded, it is clear that the de- 
fendant was without interest in the policy for $15,000, and 
could in no manner benefit by Westervelt’s death, which 
fact he was cognizant of long prior, up to, and at the time 
of the death of deceased. Thus, from what has been said 
herein in reference to the $15,000 policy forming a basis 
of a motive for the act charged, it follows that the state 
failed in its proof of a basis for such claimed motive, and, 
having so failed-on a point so vital, prejudicial error was 
committed by the trial court in refusing to give instruction 
No. 18, offered by the defendant, which reads as follows: 
“The jury are. instructed that the state claims and has of- 
fered evidence in support of the claim to the effect that the 
motive for the alleged offense was an attempt on the part of 
the defendant to insure the life of the said Ferris Wester- 
velt in favor of the defendant, or in such manner that the 
defendant could profit thereby. With reference to such 
claim, the jury are instructed that the state has proved that 
at the time of the death of the said Ferris Westervelt there 
was no insurance on his life in favor of the defendant, and 
that the defendant had no interest in any of said insurance 
at the time of the death of said Ferris Westervelt, which 
facts the defendant well knew at and more than a month 
prior to the death of the said Westervelt, and that therefore 
the state has failed to support its claim of such motive, and 
all evidence on that topic is hereby withdrawn from the jury 
and said jury are instructed to disregard the same.” We 
might state further that no instruction was given which 
cured this error. 

At the trial the defendant tendered, and the court re- 
fused, the following instruction: ‘The jury are instructed 
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that evidence has been introduced tending to show that the 
defendant made certain admissions of statements appear- 
ing in evidence. Verbal statements or admissions should 
be received by you with great caution, as they are subject 
to much imperfection and mistake, owing to the person 
speaking not having clearly expressed his own meaning, 
or the person spoken to not having clearly understood the 
speaker. It frequently happens, also, that the witness,. by 
unintentionally altering a few words or expressions really 
used, gives an effect to the statement entirely at variance 
with what the speaker actually did say. In this connection 
the jury should bear in mind the infirmity of memory and 
that the mind of the prisoner himself is often oppressed -by 
the calamity of the situation, and that he is sometimes in- 
fluenced by motive of hope or fear to make statements.” 

The weight to be given such statements when received 
in evidence in any trial is quite material, but much more so 
in a case like this, where there are so few illuminating facts. 
It is quite elementary that, while such evidence is compe- 
tent, it has its imperfections, as has been recognized by. our 
courts and text-writers for many generations. In Green- 
leaf, Evidence (16th ed.) sec. 200, we find: 

“With respect to all verbal admissions, it may be observed 
that they ought to be received with great caution. The evi- 
dence, consisting as it does in the mere repetition of ora! 
statements, is subject to much imperfection and mistake: 
the party himself either being misinformed, or not having 
clearly expressed his own meaning, or the witness having 
misunderstood him. It frequently happens, also, that the 
witness, by unintentionally altering a few of the expres- 
sions really used, gives an effect to the statement completely 
at variance with what the party actually did say.” 

In Cooper v. Skeel, 14 la. 578, 581, the thought here pre- 
sented is cogently expressed in the course of the opinion. 
wherein it is said: ‘Than this no species of testimony is 
more dangerous, or received with greater caution.” While 
this statement was made in a civil case, it certainly should 
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not, and does not, lose any of its forcefulness when applied 
to a criminal prosecution. 

It is well said in 22 C. J. 289, sec. 318: “It is a com- 
mon experience of those dealing with human testimony that 
conversations are very imperfectly remembered, particular- 
ly where the exact Janguage used is sought to be recalled 
after a considerable lapse of time.” In support of this state- 
ment numerous cases of courts of last resort are collated 
and cited in the note under the text. 

This court early adopted the rule above indicated as evi- 
denced in our opinion in Milton v. State, 6 Neb. 136, 139, 
wherein we say: “In State v. Gardiner, Wright’s Rep. 
(Ohio) 399, the court, in instructing the jury, say: ‘The 
design or purpose to kill, may be deduced from the attend- 
ing circumstances; the manner of inflicting the wounds; 
the kind of instrument with which they are inflicted. and 
its natural tendency to destroy life. It may be deduced also 
from the declarations of the prisoner made at the time, or 
before, or after the deed. was done; but where reliance is 
placed on declarations, a jury should receive them with 
great caution.’ See, also, State v. Thompson, Wright’s Rep. 
(Ohio) 623.” In the State v. Gardiner case, from which we 
adopted the conclusion as above quoted, the text of the 
opinion is as follows (page 400): “But where reliance is 
placed on declarations, a jury should receive them with 
great caution and scrutinize with care the circumstances 
under which they were uttered. Declarations made while 
a prisoner is agitated or depressed, are to be regarded but 
slightly. They are often made without thought or inten- 
tion; are heard imperfectly, inaccurately remembered, and 
carelessly detailed. There is danger that the witness may 
substitute words of his own for those of the prisoner, and 
by the employment of his own Janguage, in whole -or in 
part, convey to the mind of the hearer, ideas the prisoner 
never thought of.” Citing State v. Thompson, supra, in 
which language almost identical is used. 

While the last two above cited cases were those of a nisi 
prius court, they were approved by the supreme court of 
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that state (Ohio), as indicated in Milton v. State, supra, 
at page 140. Without question they correctly state the law 
applicable to such declarations, and care should be taken by 
the trial court in so informing the jury, and in a way not 
to weaken its force by omission or condensation. The un- 
reliableness of such evidence, as expressed by Greenleaf, 
and reaffirmed by us, is reiterated and strengthened, not 
only in the text, but also by citations in 4 Wigmore, Evi- 
dence (2d ed.) 464, and that which follows therein on the 
subject. 

That the foregoing is the law applicable to the instant 
case is not seriously questioned on the part of the state. 
However, it claims that error in such refusal to instruct 
was cured by an instruction given by the court on its own 
motion. This instruction omits so many of the material 
features of the instruction tendered as to make it impossi- 
ble for us.-under this record, to hold that such failure did 
not prejudicially affect the defendant’s case. 

As there was no eye-witness to the shooting in question, 
the degree of guilt, if any such is proved, must necessarily 
be determined largely from the circumstances surrounding 
the transaction as detailed in evidence. With this thought 
in view, the defendant asked that the court instruct the 
jury as to manslaughter, in addition to the charge given 
as to murder in the first degree, and murder in the second 
degree, which the court refused. This refusal is also pre- 
sented as error. Our statute on this subject (Comp. St. 
1922, sec. 10155) provides in part: “In all trials for mur- 
der the jury before whom such trial is had, if they find the 
prisoner guilty thereof, shall ascertain in their verdict 
whether it be murder in the first or second degree, or man- 
slaughter.” We have uniformly held that such statute is 
mandatory. Parrish v. State, 18 Neb. 405. The case of 
Russell v. State, 66 Neb. 497, is one directly in point, as to 
the fact that it was buttressed as to proof largely on facts 
and circumstances surrounding the felonious homicide 
charged. The court instructed the jury as to the three 
degrees of murder. It was held that it did not err in so 
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doing. In the second paragraph of the syllabi, in constru- 
ing that which is the section of our statute here under con- 
sideration, we said: “By section 489 of the Criminal! Code 
the jury are required, in trials for murder, to declare in 
their verdict whether the accused, if they find him guilty, 
is guilty of murder in the first or second degree, or man- 
slaughter.” 

In Kraus v. State, 102 Neb. 690,:defendant complained 
“because the jury was not instructed respecting any degree 
of homicide save only as to murder in the first degree.” A 
challenge was lodged to this instruction, as in the instant 
case, which was sustained and the trial court reversed: 
and, in the course of the opinion, at page 694, we said: “The 
rule in this country is almost universa! that in a case charg- 
ing first degree murder it is the duty of the court to in- 
struct respecting all of the inferior degrees of homicide 
to which the evidence is properly applicable, even though 
such instructions are not requested.” 

In the instant case, as there was no eye-witness, and the 
evidence was largely circumstantial, it was error not to 
instruct as to the law inherent in the crime of manslaugh- 
ter. 

We are sustained also in this conclusion by the following 
authorities: Rutherford v. Commonwealth, 18 Bush (Ky.} 
608, wherein it was held: ‘When no witness saw the homi- 
cide committed, or the parties on the occasion when the 
killing occurred, the law applicable to murder, manslaugh- 
ter, and self-defense should be given in order to meet any 
state of fact the jury may find, from the circumstances in 
evidence, to have existed.” The above holding is sustained 
by Brown v. Commonwealth, 117 Ky. 766, and Stanley and 
Nix v. Commonwealth, 184 Ky. 237. 

In Jones v. State, 13 Ala. App. 10, 26, it was held: “Where 
the evidence is wholly circumstantial, and the character of 
the weapon, the circumstances attending the homicide, and 
the motive therefor rest in inferences to be drawn by the 
jury from the circumstances proved, the court should give 
in charge to the jury the law on all degrees of intentional 
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homicide.” To the same effect are Aguilar v. Territory of 
New Mexico, 8 N. M. 496, 507, and State v. Crockett, 39 
Or. 76. 

In this, we in no manner run counter to our holdings in 
Rhea v. State, 63 Neb. 461, Simmons v. State, 111 Neb. 644, 
or Davis v. State, ante, p. 90. 

This opinion is now of too great length, and hence we will 
not extend it further with a discussion of the other alleged 
errors complained of, but simply state that they have each 
received due consideration. Notwithstanding this. it must 
be remembered that the defendant is clothed with the pre- 
sumption of innocence which stands as evidence in his fa- 
vor, and that this presumption remains until the state by its 
proof shows him to be guilty beyond a reasonable doubt; 
that the burden of furnishing such proof is with the prose- 
cution throughout the trial, and never shifts; that if the 
evidence or any materia! part thereof is fairly susceptible 
of two constructions, one in favor of the state and the other 
in favor of the defendant, the doubt must be resolved in be- 
half of the innocence of the accused, as every intendment 
or inference under the evidence, considered in its entirety, . 
must be construed in defendant’s favor; and that it is the 
duty of the court and the duty of the prosecuting attorney, 
whether he be one elected or one selected by the court, to 
endeavor to surround the trial with an atmosphere of fair- 
ness toward the defendant, and one not disturbed by preju- 
dice, passion or ill will, as far as each can reasonably do so. 
With these thoughts in view, we cannot say that this record, 
taken as a whole, is persuasive as to the guilt of the defend- 
‘ant. Casey v. State, 20 Neb. 188; Lowe v. State, 110 Neb. 
325. However, as the judgment of the trial court must be 
reversed, and the case may be retried, we refrain from fur- 
ther comment. 

REVERSED AND REMANDED. 
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STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, PLAIN- 
TIFF, ¥. SECURITY STATE BANK OF EDDYVILLE, DEFEND- 
ANT: F, J. CLEARY, RECEIVER, APPELLEE: GEORGE 
JOHNSON, CLAIMANT, APPELLANT. 


FILED NOVEMBER 10, 1927. No. 25079. 


Banks and Banking: GUARANTY FUND: CuLaims Not ALLOWED. A 
deposit represented by a time certificate, in usyal form. issued 
by a state bank, but which, by express terms. is made to bear 
interest anterior to its date, to its maturity. at 5 per cent. per 
annum, where the transaction relating to its issuance, including 
the agreement as to its terms. occurred wholly on the date of 
the instrument, is not within the protection of the depositors’ 
guaranty fund, the transaction being in violation of section 
8008, Comp. St. 1922. 


APPEAL from the district court for Dawson county: ISAAC 
J. NISLEY, JUDGE. Affirmed. 


John A. Miller and E. L. Randall, for appellant. 
C. M. Skiles and Horth, Cleary & Suhr, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


EBERLY, J. 

This is an appeal from an order of the district court for 
Dawson county, Nebraska, disallowing a claim in favor of 
the claimant, designated herein as plaintiff, and against the 
depositors’ guaranty fund in the sum of $5,000. 

The following facts are disclosed by the record: For a 
number of years the plaintiff had deposits with the Security 
State Bank of Eddyville. These were evidenced by the usual 
form of certificates, upon all of which interest in excess of 
5 per cent. per annum had been received by plaintiff. Plain- 
tiff claims that the excess interest had been promised and 
’ paid him by the officer in charge of the bank in his private 
capacity. However, there is no question but what the ex- 
cess interest was, in fact, paid by the bank and credited to 
plaintiff’s account. During this period of time plaintiff also 
carried a checking account with this bank upon which no 
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interest was ever promised or paid. On July 7, 1923, 
there was a balance in this account of $1,132.44. On that 
date plaintiff cashed a certificate of deposit issued to him 
by this bank and deposited the proceeds amounting to $4,- 
014.63 in his checking account, making a total then in that 
account of $5,147.07. On August 4, 1923, a representative 
of the bank entered into an agreement with the plaintiff 
by the terms of which plaintiff was to take out a certificate 
of deposit in the sum of $5,000 and to receive interest 
thereon from July 7, 1923, at 5 per cent. per annum. Pur- 
suant to this arrangement a check was drawn by the plain- 
tiff, and the certificate was issued by the bank in return 
therefor to the plaintiff. This certificate of deposit thus 
issued by the bank bore interest, according to its express 
terms, at 5 per cent. per annum from July 7, 1923, was 
dated August 4, 1923, and matured six months after date. 

The district court denied recovery against the depositors’ 
guaranty fund, and that ruling as applied to the $5,000 
certificate of deposit is the matter presented for determina- 
tion to this court. 

Section 8008, Comp. St. 1922, provides: ‘“No banking cor- 
poration transacting a banking business under this article 
shall pay interest on deposits, directly or indirectly, at a 
greater rate than five per cent. per annum.” : 

This court is committed to the doctrine that a deposit 
made in violation of this statute is thereby removed from 
the protection of the depositors’ guaranty fund. The con- 
trolling question here presented is, does the certificate of 
deposit, dated and actually issued pursuant to a contract 
or arrangement first made and entered into on August 4, 
1923, payable six months after date, stipulating on its face 
for interest at 5 per cent. per annum from July 7, 1923, 
violate the statute before us? Obviously the effect of the 
arrangement is to secure for the depositor approximately 
6 per cent. interest for the six months during which the 
bank is entitled to hold the deposit. It would follow there- 
fore that the transaction before us is inhibited by the terms 
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of the statute, and that the ruling of the district court is 
right. 

We have not overlooked the authorities cited by the plain- 
tiff to sustain his position, viz.: Hwang v. Howard, 7 Wall. 
(U. 8.) 499; Ansley v. Bank of Piedmont, 113 Ala. 467; 
Graham v. Chubb, 39 Mich. 417. It must be noted, however, 
that none of these authorities construes statutes similar to 
the one before us. And, indeed, the principles which they 
announce do not appear to sustain the position in support 
of which they are cited. 

In Ewing v. Howard, supra, the judgment was for the 
plaintiff in the court below. The defendants in that court 
sued out a writ of error and removed the cause to the su- 
preme court of the United States. The principal reason 
urged in the supreme court for the reversal of the judg- 
ment of the court below was: ‘That the first note described 
in the bill of exceptions is illegal, because the makers of 
the same promised to pay interest on the principal at the 
rate of ten per cent. per annum, commencing the compu- 
tation two months and a half before the date of the note.” 
In discussing the question presented, Justice Clifford, in 
delivering the opinion of the court, said in part: 

“Argument for the defendants is that the contract is 
usurious, and that, inasmuch as the loaning of money at a 
greater rate of interest is prohibited by law, and the viola- 
tion of the provision is declared to be a misdemeanor, the 
contract expressed in the note is illegal, and that the judg- 
ment should have been for the defendants. Suppose it be 
admitted that the presumption is as contended by the de-. 
fendants, that the note was given for the loan of money, 
and that the contract is illegal, still the presumption is not 
a conclusive one, as the note may have been given for the 
purchase of goods, chattels, or lands, and the bargain may 
have been made and the property actually transferred on 
the exact day specified in the note, as the time from which 
interest is to be computed. Promissory notes, if given un- 
der those circumstances, though bearing interest anterior 
to their date, are neither usurious nor illegal, unless the day 
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described in the contract from which to compute the in- 
terest is anterior to the actual date of the transaction and 
the transfer of the subject-matter of the purchase and sale, 
and it is quite clear that promissory notes in such a case, 
as between the original parties, are open to explanation.” 

Under these facts the supreme court of the United 
States, in view of the reasons advanced, sustained the 
judgment rendered upon this note. 

In the case here presented, it is admitted that the date 
of the actual transaction was August 4, 1928. So it would 
appear that the principles announced in the decision quoted 
are not in point, and, indeed, might be considered as reason- 
ing opposed to defendant’s position. 

In Ansley v. Bank of Piedmont, supra, we have a situa- 
tion similar to the case last discussed. In fact, the reason- 
ing of: the Alabama court plainly appears in the following 
paragraph of that opinion: 

“The plea of usury is objectionable. The note was given 
for the purchase of land. There was no question of the 
loan of money in the transaction. It may be that the notes 
‘as written represent truly the purchase price as agreed up- 
on. It does not follow as a matter of law that a note ante- 
dated is usurious. Much depends upon the nature of the 
transaction and the intention of the parties. If the note 
was antedated, merely to avoid the law of usury, it would 
be usurious, but facts should be averred, followed by an 
averment that it was done with a usurious intent.” 

In view of the “nature of the transaction and the inten- 
tion of the parties” as reflected by the record in the instant 
case, it can hardly be said that Ansley v. Bank of Piedmont, 
supra, sustains appellant’s contention. 

Graham v. Chubb, supra, is more nearly in béint: In 
that case the supreme court of Michigan. under the facts 
before them, and construing the statutes of that state con- 
trolling that subject, held: “There is nothing to prevent 
parties to a note from allowing back interest upon the debt 
at the same rate that would be lawful for the future.” How- 
ever, in view of the facts of the present record, we are not 
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able to say affirmatively that the district court erred in its 
conclusion that the acts of plaintiff in the transaction and 
the certificate of deposit, itself, was but a device for avoid- 
ing the terms of our statute. 

In fact, if we are to adopt the conclusion that the au- 
thorities on the subject of usury are controlling, the case 
of Vatl v. Van Doren, 45 Neb. 450, would appear to be in 
point. In that case this court held: 

“When parties contract for the loan of money at the high- 
est rate of interest allowed by the law, and the note or other 

. evidence of indebtedness is made to bear interest from date 
and is dated at a time prior to that when the borrower re- 
ceives the money, as a device.to cover usury, and the money 
was not withheld from investment or otherwise set aside 
for the use of the borrower during the period between the 
date of the note and:the payment of the money, the trans- 
action is tainted with usury.” 

In the present case the certificate of July 7, 1923, the 
proceeds of which entered into the checking account, bore 
interest in excess of 5 per cent. When it was collected from . 
the bank by the plaintiff, he did not renew the certificate, 
but placed the moneys received in his checking account. By 
so doing he retained the absolute disposition of it. He 
could demand it at any time he desired. He was under no 
obligation to permit the bank to retain it in its possession. 
On July 7, 1923, the deposit he made on that date was in 
no manner set aside for use of the defendant bank as a 
time deposit. His then contract secured him no interest. 
Such a contract first came into being on August 4, 19238. 
Prior to that time the rights of the parties were fixed by 
the facts surrounding the check deposit. On August 4, 
1928, a new deposit was made and new rights were created, 
and separate, distinct and unconnected arrangements were 
entered into. One of the essential facts of the changed re- 
lation was, that by the terms of the new contract the plain- 
tiff was to receive seven months’ interest at 5 per cent. for 
a six months’ deposit. This arrangement, under the circum- 
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stances of this case, was plainly within the reason as well 

as within the express prohibition of the statute quoted. 
Therefore, the district court was right, and its judgment 

is AFFIRMED. 


J. W. RoGERS, RECEIVER OF THE STATE BANK OF GERING, 
APPELLANT, V. NATIONAL SURETY COMPANY, APPELLEE. 


FILED NOVEMBER 10, 1927. No. 26048. 


1. Banks and Banking: GUARANTY FUND: SuBRoGATION. Section 
8035. Comp. St. 1922, construed and held to limit by express 
terms the subrogation therein provided for the benefit of the 
depositors’ guaranty fund, upon payment made to the creditors, 
to “all the right of the creditors thus paid to participate in the 
assets of such bank.” 


: LiABiILITy. The depositors’ guaranty fund 
is a creation of statute, possessing such rights and subject to 
such liabilities as the legislature has provided; the liabilities 
thus imposed thereon are analagous to that of a “guarantor” 
as distinguished from a “surety.” 

3. Guaranty: STATUS OF GUARANTOR. As a general rule a “guar- 
antor” is not in privity with sureties, even on the same obli- 
gation, and cannot, when he has paid a debt, claim contribution 
from a “surety.” 


APPEAL from the district court for Red Willow county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Butler & James and Edward J. Lambe, for appellant. 
R. C. Clarke, contra. 


Heard before Goss, C. J., RoSE, DEAN, Day, GooD, 
THOMPSON and EBERLY, JJ. 


EBERLY, J. 

This is an appeal by J. W. Rogers, as receiver of the State 
Bank of Gering. plaintiff, from an adverse judgment in an 
action brought by such receiver against the National Surety 
Company of New York as defendant. The controlling facts 
involved in this litigation are as follows: The State Bank 
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of Gering failed September 28, 1922. In due course of pro- 
ceedings the plaintiff was appointed and qualified as receiver 
thereof. From January, 1919, to date of the failure, this 
bank had a capital of $25,000 and a surplus of $7,500. It 
had been designated as a depository of public funds by the 
proper corporate authorities of Scotts Bluff county, and at 
the time “it closed its doors” there was on deposit therein 
$49,505.06, and there was owing by it to the county of 
Scotts Bluff, as interest accrued, an additional sum of 
$2,414.49. It also appears that on or about January 8, 1921, 
this bank, as principal, and the National Surety Company 
of New York, as surety, had executed and delivered to the 
county of Scotts Bluff a bond in the sum of $10,000. Its 
conditions were: 

“Whereas, the said bank, in consideration of said deposit, 
and for the privilege of keeping the same, has agreed to 
pay and will pay to Scotts Bluff county the sum of not less 
than two per cent. (2) per annum on account of said de- 
posit, the same shall be paid quarterly upon the daily aver- 
age of the sum of such amount as the said bank shall have 
on deposit for the quarter or any fraction thereof next pre- 
ceding the payment of said percentum, which shall be com- 
puted and credited to the account of Scotts Bluff cd 
and shall become a part thereof. 

“Now, therefore, if the said State Bank of Gering, ‘of 
Gering, Nebraska, shall at the end of every month render 
to the treasurer of said Scotts Bluff county and county 
board a statement in duplicate showing the daily balance 
of the county of Scotts Bluff moneys held by it during the 
month next preceding, and the accretions thereof, and how 
the same has been credited, and shall well and truly keep 
all said sums of money so deposited, or to be deposited, as. 
aforesaid, subject to the check and order of county treas- 
urer as aforesaid, and shall pay over the same and each and 
every part thereof, upon the written demand of the county 
treasurer, and shall estimate, calculate and pay said per- 
centum as aforesaid, and to his successor in office as shall 
be by him demanded, and shall in all respects save and keep 
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the county of Scotts Bluff and said county treasurer harm- 
less and indemnified for and by reason of the making of 
the said deposit or deposits, then this obligation shall be 
void; otherwise to be and remain in full force and virtue, 
subject to the limitations and provisions of the rider at- 
tached and forming a part hereof.” 

“‘Attached to and forming a part of depository od in 
the sum of $10,000 on behalf of the State Bank of Gering, 
in favor of Scotts Bluff county, Nebraska. 

“The liability of the surety hereon shall be limited to the 
deposits of said county in excess of fifty per cent. of the 
paid up capital stock of said bank. 

“Provided, further, that any right of defense to which 
the surety may be entitled by reason of the deposits being 
in excess of the statutory limit is hereby waived.” 

This bond had been accepted and approved. 

After the bank’s failure the surety company, upon de- 
mand, paid the county treasurer of Scotts Bluff county the 
sum of $10,764.02, and received in consideration thereof 
from that officer an assignment in writing of the “sum of 
$10,764.02, with interest, on deposit in the State Bank of 
Gering, Gering, Nebraska, and thereby subrogated the said 
surety to all its rights and remedies against said bank.” 

On this assignment an action was commenced against the 
receiver of the failed bank, having for its purpose securing 
a judgment making said claim a charge against the assets 
of the bank and also against the depositors’ guaranty fun. 
The right of recovery was put in issue by proper pleadings 
and a trial on the merits was had. After appeal to this 
court (State v. State Bank of Gering, 114 Neb. 213), the 
action was finally determined in favor of the surety com- 
pany and adversely to the receiver and the depositors’ 
guaranty fund. The final judgment rendered in said cause 
in favor of the surety company and against the guaranty 
fund was paid in full by the guaranty fund on or about 
April 21, 1926. 

The present action was commenced June 1, 1926, as an 
original action by the receiver in behalf of the department 
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of trade and commerce for the use and benefit of the deposi- 
tors’ guaranty fund of the state of Nebraska, and was based 
solely upon the proposition that the depositors’ guaranty 
fund and the National Surety Company were, in view of 
the facts narrated, in truth and in fact, cosureties for the 
public funds deposited in the State Bank of Gering, and 
that the former having paid the entire sum, to wit, $51,- 
919.55, to Scotts Bluff county was, as a cosurety, entitled to 
contribution from the latter. 

The controlling questions presented by the pleadings upon 
which the case was tried and determined in the district 

court, and which are now urged by the plaintiff on appeal, 
' are: (1) Is the defendant a cosurety and liable for a con- 
tribution to the depositors’ guaranty fund? (2) Is the 
plaintiff foreclosed by the first adjudication and do the prin- 
ciples of res adjudicata apply? Of course, if the first ques- 
tion be determined against the plaintiff, it would serve no 
good purpose to determine the second. 

It is to be observed that the questions presented by this 
appeal arise from, and have their inception in, the opera- 
tion of our state banking law. Comp. St. 1922, pt. 3, title 
V, art. XVII, as amended. They pertain particularly to 
the provisions thereof creating and regulating the operation 
of the “depositors’ guaranty fund.” Comp. St. 1922, secs. 
8024-80385. ‘ ; 

This legislation was enacted pursuant to the police power 
of the state and is sustainable as, and because of, being a 
proper exercise of that police power. Noble State Bank ». 
Haskell, 219 U. S. 104; Shallenberger v. First State Bani, 
219 U.S. 114. 

To epitomize briefly, it may be said that section 8024 et 
seq., Comp. St. 1922, provides for the creation of a guaran- 
ty fund for the protection of depositors of a state bank; 
that when a state bank fails, the claims of depositors for 
lawful deposits, and the claims of holders of exchange, shall 
have priority over all other claims, except federal, state, 
county, and municipal taxes, and shall be a first lien on 
all of the assets of the failed banking corporation; and the 
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further provision is made that, when a bank has become 
insolvent and a receiver therefor has been appointed, it 
appearing that the cash in the hands of the receiver shall 
be insufficient to pay the claims of such depositors, the same 
shall be paid in a manner pointed out from the depositors’ 
guaranty fund. The rights and remedies created in favor 
of the depositors’ guaranty fund and for its reimburse- 
ment by reason of this transaction are enumerated in sec- 
tion 8035, Comp. St. 1922, in the following language: “To 
the extent of the amount paid from said guaranty fund 
to satisfy the claims of creditors, the department of trade 
and commerce, for the use and benefit of said fund, shall 
be subrogated to all the right of the creditors thus paid, to 
participate in the assets of such bank, and the same shall 
be enforced and collected by the receiver accordingly and 
when collected shall be placed in said fund and deposited 
by the department of trade and commerce in the solvent 
banks subject to the provisions of the depositors’ guaran- 
ty fund, proportionate to the several deposits to the assess- 
ments levied against each of said banks.” 

It will be noted that by the language of the above section 
quoted the right of subrogation in favor of the depositors’ 
‘guaranty fund is expressly confined to ‘‘all the right of the 
creditors thus paid, to participate in the assets of such 
bank.” This language is plain and unambiguous. State v. 
Insurance Co. of North America, 71 Neb. 320. 

If we are to be limited for our remedies to the provisions 
of the statute, it could hardly be contended that the surety 
bond executed by the bank and the defendant surety com- 
pany in this case, and in possession of the county authority, 
which evidenced an express liability of both, formed any 
part of the “assets of such bank.” 

To what extent may the express provisions of this statute 
before us be enlarged by construction? The statute, itself, 
is not in any manner intended to be declaratory of com- 
mon law. It must be deemed exclusively a police regula- 
tion having as its well-defined object the enforcement of 
primary conditions of successful commerce. For this pur- 
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pose new rights unknown to common law are created, for 
the enforcement of which express remedies are prescribed ; 
and though new powers are brought into being, as to each, 
means are expressly provided by the terms of the statute 
itself to secure their due execution. 

If we are correct in this deduction, it would follow that 
the proper canon of construction applicable and necessitated 
by the form and purpose and the language of the legislation 
before us is, “Expressio unius est exclusio alterius.” It 
would follow that the provisions of section 8035, Comp. St. 
1922, providing for subrogation by the depositors’ guaranty 
fund to certain rights, must be deemed exclusive. 2 Lewis’ 
Sutherland, Statutory Construction (2d ed.) secs. 498, 572, 
627, 683; 36 Cyc. 1122. 

This construction is also in accord with the plain words 
of the statute and in harmony with the views heretofore ex- 
pressed by this court. State v. Farmers State Bank, 1038 
Neb. 194; State v. Farmers State Bank, 113 Neb. 508; Stale 
v. Kilgore State Bank, 112 Neb. 856. This principle of con- 
struction now under consideration was necessarily involved, 
and by implication approved, in the decision of this court 
in State v. Kilgore State Bank, supra. The controlling facts 
and circumstances of that case are substantially identical 
with the case before us. The United States Fidelity & 
Guaranty Company had executed a bond in behalf of the 
state bank, and the latter thereby secured certain Indian 
deposits made by the federal government. The bank failed. 
The surety company, in strict compliance with the provi- 
sions of its bond, paid the deposits to the assured. It there- 
upon claimed subrogation to the rights of the depositors as 
against the depositors’ guaranty fund. The claim was re- 
sisted. Manifestly. if the depositors’ guaranty fund was en- 
titled to contribution on the theory of being a cosurety 
with the “surety bond,” it would have been an existing de- 
fense pro tanto in its behalf. Or, if the equity of the de- 
positors’ guaranty fund was superior to that of the bond, 
it would have been a complete defense. In that action this 
court. notwithstanding the defense that was presented in 
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behalf of the depositors’ guaranty fund, sustained the right 
of the insurance company to subrogation as against both 
the bank and the guaranty fund. In that opinion the fol- 
lowing language was used and is applicable to the facts in 
the instant case: 

“This brings us to the second inquiry. The contract was 
in suretyship. It was so denominated in the bond. The in- 
tervener signed as a surety. The requirement of the United 
States was a suretyship. The contract was not a policy of 
insurance whereby the company was to pay the United 
States without recourse. Appellees concede in their brief 
that the surety company has recourse upon the bank, hav- 
ing paid for the bank. How? Through subrogation to the 
right of the United States is the only possible way. And 
since the United States had in that very connection, as we 
have seen, a right of recourse to the guaranty fund, why 
should the right of subrogation be abridged in regard to 
that? Manifestly there is no reason why that should be, 
since no condition interposes to check the operation of the 
equitable doctrine of subrogation. The fact that the surety 
is paid will not do it. That fact does not destroy the inher- 
ent nature of suretyship, nor deprive it of its peculiar reme- 
dy, which is subrogation. Subrogation follows equity, and 
it is only where it will be inequitable to permit it to func- 
tion where it ordinarily does function that its automatic 
operation is denied. The paid surety is as much entitled to 
subrogation as the unpaid surety unless some equity inter- 
venes. It must be clear that the guaranty fund protection 
of the deposit which was to be made was in the contempla- 
tion of the parties when the surety company entered upon 
its suretyship. It was paid for that suretyship. but the 
terms, as to amount, were made upon the theory that the 
deposit carried the protection of the fund and that it, the 
surety, would stand in the shoes of the depositor.” 

This doctrine by fair implication is a denial of any right 
of contribution in favor of the guaranty fund as against 
the bond company, and is strictly consistent with section 
8035, Comp. St. 1922. 
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But even if the statute involved is construed as not in 
any manner restrictive in and by its terms, is the plaintiff 
herein now entitled to relief against the bonding company 
in the form of contribution as between cosureties? The 
doctrine of contribution rests on the principle that, when 
the parties stand in xquali jure, the law requires equality, 
which is equity, and one of them shall not be obliged to 
bear a common burden in ease of the rest. It is founded on 
principles of equity and natura] justice and does not arise 
from contract. The principle of equity on which the right 
of contribution is founded can apply only in cases where 
the situations of the parties are equal, for equality among 
persons whose situations are not equal is not equitable. 
Within the meaning of this rule, the situations of the par- 
ties are equal when the parties are under a common burden 
or liability, and it is immaterial whether that liability is 
joint or joint and several. 13 C. J. 821, sec. 2. 

It is obvious that the obligation imposed upon the de- 
positors’ guaranty fund by the terms of the statute is 
quite different from that which the conditions of the bond 
impose upon the surety company in this case. The terms 
of the statute speak of a “guaranty fund.” This fund 
briefly is not a party to the bank’s contract, and is not pre- 
cluded by the results of any legal action brought thereon. 
It only becomes liable after and when a state bank has 
failed which has complied with the conditions of the stat- 
ute, a receiver has been appointed, and it has been deter- 
mined. that the cash on hand is insufficient to pay the bank’s 
depositors and the holders of the bank’s exchange. 

The National Surety Company’s liability, on the other 
hand, is in no manner dependent on the insolvency of its 
principal or of the condition of its assets, but wholly upon 
the “failure” of its principal to comply with the conditions 
of the bond which it executed with him. Whether its prin- 
cipal be solvent or insolvent, whether a bankrupt institu- 
tion or a going concern, the conditions of that instrument 
which evidence its primary liability to the obligee alone de- 
termine its validity. It may be termed, therefore, strictly 
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a surety within the restricted meaning of that term. The 
liability of the guaranty fund is therefore not identical with 
that of the surety company. Neither can it be said that the 
burdens are common. While both as to the principal are 
collaterally liable, as to the creditor or obligee, the latter is 
primarily and directly liable on its contract from the be- 
ginning, whereas the liability of the guaranty fund is sec- 
ondary and is fixed only by the happening of the prescribed 
statutory conditions. The surety company is bound with 
the principal on the identical contract under which the lia- 
bility of the principal accrues. The guaranty fund is bound 
for the performance of a collateral contract on which the 
principal alone is obligated. The contract of the surety 
company is a direct, original agreement with Scotts Bluff 
county that the very thing contracted for shall be done, 
whereas the guaranty fund is bound by a statutory. cumu- 
lative, collateral obligation by which it, in effect, is bound 
that its principal is able to, and will, perform the contract, 
and that if the principal defaults the guaranty fund, after 
statutory steps have been taken, must pay to the extent 
provided by law. In short, the National Surety Company 
is the insurer of the debt or obligation evidenced by its 
bond, while the guaranty fund, as to deposits lawfully made, 
was the insurer of the ability or solvency of the bank. 

In view of the statutory provision, the term ‘depositors’ 
guaranty fund” is no misnomer and functions strictly as a 
“suarantor” as the nature of its obligations is strictly sec- 
ondary. The obligation of the National Surety Company 
being strictly primary, it may properly be termed a “sure- 
ty” in the technical sense of that term. This is in accord 
with the decisions of this court. Mowery v. Mast & Co., 
9 Neb. 445; Barry v. Wachosky, 57 Neb. 534; Ayres v. West, 
86 Neb. 297; Schultz v. Wise, 93 Neb. 718; Anderson v. Hall, 
4 Neb. (Unof.) 494. 

If we are correct in this conclusion, it follows ‘as a gen- 
eral rule a guarantor is not in privity with sureties, even 
on the same obligation, and cannot, when he has paid the 
debt, claim contributions from such surety.” 
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Or, as we find it stated in Monson v. Drakeley, 40 Conn. 
552; “A guarantor of the ability of the maker is in no sense 
in privity with the sureties. His undertaking is collateral 
and independent. He is not chargeable by them with con- 
tribution and cannot claim it; and if he pays the debt his 
remedy is against the principal alone for indemnity.” 

As this case is presented in behalf of the plaintiff solely 
on the theory that the depositors’ guaranty fund is entitled 
to contributions from defendant as between cosureties, it 
would seem that the above principle would be determinative 
of the controversy, and that such action cannot be sustained. 

The judgment of the district court is right, and is 


AFFIRMED. 


J. W. ROGERS, RECEIVER OF THE FARMERS & MERCHANTS 
BANK OF MORRILL, APPELLANT, V. NATIONAL 
SURETY COMPANY, APPELLEE. 


FILED NOVEMBER 10, 1927. No. 26049. 


APPEAL from the district court for Red Willow county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Butler & James and Edward J. Lambe, for appellant. 
R. C. Clarke, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ. 


EBERLY, J. 

This is a companion case of Rogers v. National Surety 
Co., ante, p. 170. 

It involves substantially similar, controlling facts and is 
determined by the opinion in the foregoing case. For the 
reasons stated therein, the judgment of the district court 
must be affirmed. 


AFFIRMED. 
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MAE ELIZABETH EMERSON, APPELLANT, V. WESTERN SEED & 
IRRIGATION COMPANY, APPELLEE. 


FILED NOVEMBER 10, 1927. No. 24849. 


1. Husband and Wife: PERSONAL INJURIES: RIGHT To SUE. The 
statutes of this state enabling a married woman to sue do not 
authorize a suit by the wife against the husband to recover 
damages for injuries to the person. 

2. Master and Servant: PERSONAL INJURIES: RIGHT TO SUE. Nor 
do these statutes permit a recovery against the husband’s em- 
ployer for damages caused by the husband’s negligence, where 
the husband is liable to the employer. 


APPEAL from the district court for Dodge county: FRED- 
ERICK W. BUTTON, JUDGE. Affirmed. 


Abbott & Dunlap, for appellant. 
J. C. Cook, contra. 


Heard before Goss, C.J., ROSE, Day, THOMPSON and 
EBERLY, JJ., RAIT and SHEPHERD, District Judges. 


RalT, District Judge. 

On rehearing of an affirmance, entered without opinion, 
of an appeal from dismissal by trial court following order 
sustaining demurrer to petition. , 

The petition states that the plaintiff was injured through 
the negligent driving by her husband of an automobile; that 
the automobile was the property of the defendant and was 
being operated in the conduct of its business by her husband 
as an employee and agent of defendant, and that defendant 
knew that she was accompanying her husband and con- 
sented thereto. 

The question presented is whether an employer is liable 
to the wife, where the negligence of the husband and em- 
ployee was the cause of her injuries. 

This question is new in this state, but has been presented 
on many occasions in other courts and involves always the 
construction of local legislation respecting the purpose and 
scope of statutes granting new rights to or removing the 
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common-law disabilities from married women. While pure- 
ly a question of local law, the statutes of all the states have 
some similarity in language and clearly have a common. 
object in the removal of the disabilities of married women 
and the placing of both sexes in equality respecting their 
rights and the manner of enforcing them. 

The Nebraska statutes are as follows (Compiled Statutes 
1922): 

Section 8529. ‘A woman may while married sue and be 
sued, in the same manner as if she were unmarried.” 

Section 8530. “If a husband and wife be sued together, 
the wife may defend for her own right; and if the husband 
neglect to defend, she may defend for his right also.” 

Section 1241. ‘And any married woman may devise and 
dispose of any real or personal property held by her, or to 
which she 1s entitled in her own right, by her last will and 
testament, in writing, and may alter or revoke the same 
in like manner that a person under no disability may do, 
and subject to the same restrictions.” 

Section 1509. ‘“The property, real and personal, which 
any woman in the state may own at the time of her mar- 
riage, and the rents, issues, profits, or proceeds thereof, and 
any real, personal, or mixed property, which shall come 
to her by descent, devise, or the gift of any person except 
her husband, or which she shall acquire by purchase or 
otherwise, shall remain her sole and separate property, not- 
withstanding her marriage, and shall not be subject to the 
disposal of her husband, or liable for his debts: Provided. 
all property of a married woman not exempt by law from 
sale on execution or attachment, shall be liable for the pay- 
ment of all debts contracted for necessaries furnished the 
family of said married woman after execution against the 
husband for such indebtedness has been returned unsatis- 
fied for want of goods and chattels, lands and tenements 
whereon to levy and make the same.” 

Section 1510. “A married woman, while the marriage 
relation subsists, may bargain, sell and convey her real and 
personal property, and enter into any contract with refer- 
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ence to the same in the same manner, to the same extent, 
and with like effect as a married man may in relation to his 
real and personal property.” 

Section 1511. “Any married woman may carry on trade 
or business, and perform any labor or services on her sole 
and separate account; and the earnings of any married 
woman, from her trade, business, labor, or services, sha!] 
be her sole and separate property, and may be used and in- 
vested by her in her own name.” 

Section 1512. “Any woman who shall have been mar- 
ried out of this state, shall, if her husband afterwards be- 
comes a resident of this state, enjoy all the rights as to 
property which she may have acquired by the laws of any 
other state, territory, or country, or which she may have 
acquired by virtue of any marriage contract or settlement 
made out of this state.” 

Section 8837. ‘The husband can in no case be a witness 
against the wife, nor the wife against the husband, except 
in a criminal proceeding for a crime committed by the one 
against the other, but they may in all criminai prosecu- 
tions be witnesses for each other: Provided. however, the 
wife shall be a competent witness against the husband in 
all prosecutions arising under section thirty-nine of the 
Criminal Code (9584).” 

These statutes have been interpreted by this court in the 
following cases: 

Auliman, Taylor & Co. v. Obermeyer, 6 Neb. 260; 

Dayton Spice-Mills Co. uv. Sloan, 49 Neb. 622; 

First Nat. Bank v. Havlik, 51 Neb. 668; 

Studebaker Bros. Mfg. Co. v. Welch, 51 Neb. 228; 

Godfrey v. Megahan, 38 Neb. 748; 

Trayer v. Setzer, 72 Neb. 845; 

Bohner v. Bohner, 46 Neb. 204; 

Dunn v. Bozarth, 59 Neb. 244; 

In re Estate of McCormick, 100 Neb. 669; 

Greene v. Greene, 42 Neb. 634; , 

Stenger Benevolent Ass'n v. Stenger, 54 Neb. 427; 

Kerner v. McDonald, 60 Neb. 663; 
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Smith v. Dean, 15 Neb. 432; 

Goken v. Dallugge, 72 Neb. 16. 

In other jurisdictions statutes somewhat similar have 
been construed: 

Strom v. Strom, 98 Minn. 427, 6 L. R. A. n. s. 192; 

Peters v. Peters, 42 Ia. 182; 

Freethy v. Freethy, 42 Barb. (N. Y.) 641; 

Longendyke v. Longendyke, 44 Barb. (N. Y.) 366; 

Bandfield v. Bandfield, 117 Mich. 80, 40 L. R. A. 757; 

Main v. Main, 46 Ill. App. 106; 

Nickerson v. Nickerson, 65 Tex. 281; 

Peters v. Peters, 156 Cal. 32, 28 L. R. A. n.s. 699; 

Thompson v. Thompson, 218 U.S. 611, 80 L. R. A. ns. 

11538; 

Lilienkamp v. Rippetoe, 183 Tenn. 57, L. R. A. 1916B, 

881; 

Abbott v. Abbott, 67 Me. 304; 

Schultz v. Christopher, 65 Wash. 496, 38 L. R. A.n.s. 7803 

Keister v. Keister, 123 Va. 157, 1 A. L. R. 489; 

Austin v. Austin, 186 Miss. 61, 38 A. L. R. 1888; 

Heyman v. Heyman, 19 Ga. App. 634; 

Woltman v. Woltman, 153 Minn. 217; 

Oken v. Oken, 44 R. I. 291; 

Brown v. Brown, 88 Conn. 42, 52 L. R. A. n. s. 185; 

Mathewson v. Mathewson, 79 Conn. 28, 5 L. R. A. n. s. 
611; 

Muller v. Witte, 78 Conn. 495; 

Fiedler v. Fiedler, 42 Okla. 124, 52 L. R. A. n. s. 189; 

Gilman v. Gilman, 78 N. H. 4, L. R. A. 1916B, 907; 

Sykes v. Speer, 112 S. W. (Tex. Civ. App.) 422: 

_ Matne v. Maine & Sons Co., 198 La. 1278, 87 A. L. R. 161; 
Peritman v. Brooklyn City R. Co., 191 N. Y. Supp. 891; 
Harvey v. Harvey, 239 Mich. 142; 

Wait v. Pierce, 191 Wis. 202; 
Prosser v. Prosser, 114 8. Car. 45; 
Crowell v. Crowell, 181 N. Car. 66; 
Johnson v. Johnson, 201 Ala. 41. 
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An examination of the decisions of other jurisdictions 
discloses a great weight of opinion opposed to opening a 
field of litigation between spouses in tort actions by means 
of judicial interpretation and without unmistakable legis- 
lative action. The procedural difficulties, the dangers of 
disrupting the secrecy and serenity of marital relations, the 
avenue for fraud, the startling innovation in permitting 
such controversies, and the lack of clear legislative indorse- 
ment have all been assigned as ample reasons for the refusal 
of the courts to sanction, by supplying statutory interpreta- 
tion, a new form of litigation manifestly requiring unequiv- 
ocal legislation for its existence. An illustration of this 
reluctance is found in Thompson v. Thompson, 218 U. S. 
611, where the statutes under consideration come close to 
an authorization. The opinions cited from other jurisdic- 
tions give all the reasons that may well be urged from either 
viewpoint and need not be repeated here. 

The Nebraska decisions are confined to contract actions 
and such other actions as are expressly authorized by stat- 
ute. The legislation of this ‘state apparently was designed 
to remove disabilities from married women, so as to place 
the sexes in equa! position before the law. This was fully 
attained. The husband may not sue the wife for tort. Both 
spouses have the same disability and the equality is com- 
plete. If this situation is to be disturbed, the change should 
come by legislation. 

Although the statutes authorize suits against third per- 
sons, the question now arises whether they may be main- 

‘tained in cases where they are grounded upon the negligence 
of the husband when employed by the third person. The 
employee is liable to the employer for his negligence. 

In Doremus v. Root, 23 Wash. 710, 54 L. R. A. 649, it is 
said: ‘The act of an employee, even in legal intendment, 
is not the act of his employer, unless the employer either 
previously directs the act to be done or subsequently ratifies 
it. For injuries caused by the negligent act of an employee 
not directed or ratified by the employer, the employee is 
liable because he committed the act which caused the injury, 
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while the employer is liable, not as if the act was done by 
himself, but because of the doctrine of respondeat supe- 
rior, the rule of law which holds the master responsible for 
the negligent act of his servant, committed while the ser- 
vant is acting within the general scope of his employment 
and engaged in his master’s business. The primary liability 
to answer for such an act, therefore, rests, upon the em- 
ployee, and when the employer is compelled to answer in 
damages therefor he can recover over against the em- 
ployee.” 

In 18 R. C. L. 502, sec. 18, it is said: “An employee is 
directly liable to his employer for any damage occasioned 
by his negligence or misconduct, whether such damage be 
direct to the property of the employer, or arise from the 
compensation which the employer has been obliged to make 
to third persons for injuries sustained by them.” 

If recovery may be had by the wife against the employer, 
and he in turn may recover from the husband-employee, 
then the family wealth remains the same save as diminshed 
by the expenses of the litigation. It would seem that to 
permit a recovery against the employer results simply in 
countenancing an encircling movement where a frontal 
attack upon the husband is inhibited. Maine v. Maine 
& Sons Co., 198 Ia. 1278. : 

Suits between spouses should be confined as heretofore 
to those having contractual elements or where there is di- 
rect statutory authorization, and suits by a spouse against 
third persons grounded upon the tort of the other spouse, 
and without contractual elements, fall in the same cate- 
gory. , 

AFFIRMED. 

Goon, J., dissents. 


EDWARD KRUG V. STATE OF NEBRASKA. 
FILED NOVEMBER 28, 1927. No. 25825. 


1. Rape: EVIDENCE: CoRROBORATION. In a prosecution for statu- 
tory rape on a female under 18 years of age, the testimony of 
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the prosecutrix to the effect that she was not previously un- 
chaste need not Be corroborated. 

7 Nor is it necessary that such a 

prosseutyix be corroborated by other witnesses as to the par- 
ticular act constituting the offense; but, if the defendant testi- 
fies and explicitly denies the commission of the offense, the 
prosecutrix must then be so corroborated, as to the material 
facts and circumstances tending to support her testimony as 
to the principal fact, that from al} such testimony the guilt of 
the defendant is established beyond a reasonable doubt. 
: : The positive and unequivocal testi- 
mony of the prosecutrix as to the main fact constituting the 
offense will be sufficiently corroborated, if opportunity and dis- 
position on the part of the defendant to commit the offense are 
shown and if the circumstances proved by other witnesses tend 
to corroborate ue testimony of the prosecutrix. 

: In a prosecution for rape, the pros- 
ecutrix may testify in chief, if within a reasonable time under 
all the circumstances after the act was committed she made 
complaint to another, to the fact and nature of the complaint, 
but not as to its details; and that other may likewise testify 
in chief to such fact and nature of the complaint, but not as 
to its details. Such testimony, together with all other facts 
and circumstances in evidence, may be considered by the jury 
in corroboration of the testimony of the prosecutrix as to the 
main fact in issue. 


ERROR to the district court for Richardson county : JOHN 
B. RAPER, JUDGE. Reversed. 


F. A. Hebenstreit, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Goss, C. J.. DAy, Goop, THOMPSON and 
EBERLY, JJ., and REDICK, District Judge. 


Goss, C. J. 

Edward Krug prosecutes error from a conviction for stat- 
utory rape. The defendant being over 18 years of age and 
the prosecutrix under that age, the requirements of the stat- 
ute would be met by proof beyond a reasonable doubt that 
she was not previously unchaste, and that the parties had 
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sexual intercourse at or about the time alleged in the in- 
dictment. 

The essential facts to be stated from the record to illus- 
trate the chief error assigned are as follows: One evening 
about 7:45 early in January, 1926, Dorothy Crews and 
Hazel Davis were walking along the street in the village of 
Shubert, when the defendant in a small roadster drew up 
at the curb and invited them to ride. Hazel Davis did not 
accept, but the prosecutrix did. The defendant had recently 
come to town and worked in his grandfather’s meat market. 
The grandfather had introduced him to Dorothy in the store 
a few days before this occurrence. Dorothy testified that 
the defendant drove out of town about half a mile, stopped 
his car, and after some objection on her part had sexual 
intercourse with her. They then returned to town after an 
absence of about 25 minutes and she found Hazel Davis 
and spent some time with her and others, as detailed in the 
evidence. The state claims a complaint was made by the 
prosecutrix to Hazel Davis soon after she returned from 
the ride, telling her friend that the defendant had inter- 
course with Dorothy since they last separated. This is all 
the record shows of the examination of Dorothy by the 
state on this point (omitting objections and rulings) : 

“Q. Now, did you tell anybody of this occurrence between 
yourself and the defendant that night, did you tell the 
Davis girl? A. Yes, sir; I did.” The following is all the 
record shows of the cross-examination of prosecutrix on this 
point (omitting inapplicable matter) : ‘““Q. You say you told 
Miss Davis about this when you were going to the depot? 
A. Before I went to the depot. Q. What time was it you told 
her that? A. Well, it must have been about eight twenty. 
Q. Now, then, you say you went up in the barber shop didn’t 
you after this happened? A. Yes, sir. Q. And who was in 
the barber shop? A. Her mother and Billy McArdle and her- . 
self was all. Q. Billy McArdle is Hazel Davis’ step-father? 
A. Yes, sir. Q. And you stood there talking a while? A. Not 
very long. I told her I was thirsty; then we went into the 
- kitchen and I got a drink and then I told her.” The follow- 
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ing is the entire record of the testimony of Hazel Davis 
when examined by the state as to the complaint of the pros- 
ecutrix (omitting objections and rulings): “Q. Now, did 
you have a conversation with Dorothy? A. Yes, sir. Q. Did 
she tell you what took place between her and Eddie Krug? 
A. Yes, sir.” The prosecutrix testified that she never told 
any of her family of the outrage until the last of May, after 
She discovered she was pregnant; and that she never told 
Eddie Krug about her pregnancy. Her child was born 
October 6, 1926. 

The defendant denied any act of intercourse with the 
prosecutrix, and testified that, on the occasion in question, 
they drove around in the town about 15 minutes and never 
left the corporate limits. There was testimony by others 
as to his good character. No witness testified to anything 
unusual in the appearance or clothing of the prosecutrix, 
and witnesses who saw her just after the return from the 
ride with defendant testified that there was nothing out 
of the ordinary in her appearance, that she seemed to be in 
good humor, that neither her hair nor clothing were ruf- 
fled, and that she looked as if she had just come from home. 

In this state of the record the court gave instruction No. 
12, which reads as follows: ‘If vou find that Dorothy Crews 
made complaint to Hazel Davis of the alleged intercourse 
with defendant soon after the time she testifies the act of 
intercourse took place with defendant, such may be received 
and considered by the jury in corroboration of her other 
testimony given in the case.” 

It is argued that this instruction assumes a condition not 
in evidence; that is to say, that it assumes that Hazel Davis 
testified that the prosecutrix, in complaining to her, told 
her that the defendant had intercourse with the prosecutrix. 

Under our decisions the testimony of the prosecutrix in 
.a rape case to the effect that she was not previously un- 
chaste need not be corroborated. Leedom v. State, 81 Neb. 
585; Miller v. State, 112 Neb. 248. Nor is it necessary that 
she be corroborated by other witnesses as to the particular 
act constituting the offense; but, if the defendant testifies 
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and explicitly denies the commission of the offense, the 
prosecutrix must then be so corroborated, as to material 
facts and circumstances tending to support her testimony 
as to the principal fact, that from all such testimony the 
guilt of the defendant is established beyond a reasonable 
doubt. Fager v. State, 22 Neb. 332; Miller v. State, 112 Neb. 
248. We have further held that her positive and unequivo- 
cal testimony as to the main fact constituting the offense 
will be sufficiently corroborated, if opportunity and disposi- 
tion on the part of the defendant to commit the offense are 
shown and if the circumstances proved by other witnesses 
tend to corroborate the testimony of prosecutrix. Aller v. 
State, 114 Neb. 59; Whetstone v. State, 99 Neb. 469; Daw- 
son v. State, 96 Neb. 777. In a prosecution for rape, the 
prosecutrix may testify in chief, if within a reasonable time 
under all the circumstances after the act was committed 
she made complaint to another, to the fact and nature of 
the complaint, but not as to its details; and that other may 
likewise testify in chief to such fact and nature of the com- 
_ plaint, but not as to its details. Such testimony, together 
with all other facts and circumstances in evidence, may be 
considered by the jury in corroboration of the testimony 
of the prosecutrix on the trial as to the main fact in issue. 
2 Wigmore, Evidence (2d ed.) secs. 1184, 11387; Dunn ». 
State, 58 Neb. 807. 

“In a few jurisdictions the details of the complaint are 
held admissible for the purpose of corroborating the prose- 
cutrix in a trial for rape, but the cule supported by the 
weight of authority is that the prosecutrix may testify mere- 
ly to the fact of making a complaint, and on the direct exam- 
ination the usual practice is merely to ask whether she made 
complaint that such an outrage had been perpetrated upon 
her, and to receive in answer only a simple yes or no. And 
a person to whom complaint has been made by the victim 
of a rape, when placed on the witness-stand, cannot be 
permitted to repeat all the details of the outrage as reported 
to the witness.” 22 R. C. L. 1213, sec. 48. 
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The most applicable case we find in Nebraska is Oleson v. 
State, 11 Neb. 276, and relates directly only to the testimony 
of the prosecutrix. We think it contains the principle in- 
volved. The second point of the syllabus says: “Ina prose- 
cution for rape, the prosecutrix may be asked whether she 
made complaint of the injury; but the particulars, wheu 
not a part of the res gestx, are not evidence of the truth of 
her statement, and cannot be given as evidence in chief.” 

Maxwell, C. J., who wrote the opinion, quotes, page 279, 
from Greenleaf, the following: “Though the prosecutrix 
may be asked whether she made complaint of the injury, 
and when and to whom, and the person to whom she com- 
plained is usually called to prove that fact, yet the particu- 
lar facts which she stated are not admissible in evidence, ex- 
cept when elicited in cross-examination, or by way of con- 
firming her testimony after it has been impeached. On 
the direct examination the practice has been merely to ask 
whether she made the complaint that such outrage had been 
perpetrated upon her, and to receive only a simple yes or 
no”—citing 1 Greenleaf, Evidence, sec. 213. 

The prosecutor had in mind, and was attempting to fol- 
low, this rule, with which, as we understand its position, 
the state agrees. However, the answer of the witness, Hazel 
Davis, does not show that Dorothy Crews told her that she 
had had “intercourse with defendant,” as implied in the in- 
struction given by the court. The question asked her by the 
prosecutor uid not contain any terms referring to any crim- 
inal act. He merely asked her if the prosecutrix told her 
what took place between the prosecutrix and defendant. So 
far as this record of Hazel Davis’ examination shows, Doro- 
thy may have told her that Eddie Krug kissed her, or pro- 
posed marriage to her, or refused to take her to the movie, 
or any of many things other than the fact of having com- 
mitted the offense charged in the indictment and singled 
out in the instruction. He should have followed it up and 
put before the jury and into the record the nature of what 
the prosecutrix complained of to the witness. This instruc- 
tion and a colloquy shown in the record between counsel, 
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in which the court participated, while the county attorney 
was making his argument, led several jurors to believe that 
Hazel Davis testified that Dorothy told her that the defend- 
ant had had intercourse with her while out on the ride in 
question, as is shown by their affidavits used in an attempt 
to obtain a new trial. To justify such an instruction, the 
record of the examination of Hazel Davis should have 
shown that she had testified to enough to indicate by itself 
that Dorothy Crews had complained to her that the defend- 
ant had raped her or had had intercourse with her at the 
time in question. We think the instruction was prejudicial 
to the rights of the defendant. Other errors are assigned 
and argued, but we do not deem it necessary to discuss 
them, in view of the fact that the case is for reversal. 

For the reasons given, the judgment of the district court 
is reversed and the cause remanded. 

REVERSED. 


C. H. RUNYAN Vv. STATE OF NEBRASKA. 
FILED NOVEMBER 28, 1927. No. 25932. 


1. Homicide: ELEMENTS OF CRIME: Proor. Under section 9545, 
Comp. St. 1922, a purpose to kill and malice are essential ele- 
ments of murder in the second degree and, under a charge 
therefor, both must be proved beyond a reasonable doubt. 


2: MALICE: PRESUMPTION. Malice is never implied or 
presumed as a matter of law, where the circumstances of the 
killing are testified to on the trial by eyewitnesses. 

3. INSTRUCTIONS. “Where the evidence does not prove 


a higher degree of homicide than manslaughter. it may be 
prejudicial error to submit to the Jury the issue of murder in 
the second degree, though tne trial results in acquitting the 
accused of the graver offense and in finding him guilty of the 
lesser. Whitehead v. State, 115 Neb. 143. 


Error to the district court for Lincoln county: J. LEON- 
ARD TEWELL, JUDGE. Reversed. 


Hoagland, Carr & Beck and Brown & Dibble, for 
plaintiff in error. 
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O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before Goss, C. J., DEAN, DAY, Goop, THOMPSON 
and EBERLY, JJ., and REDICK, District Judge. 


Goss, C. J. 

Defendant prosecutes error from a conviction for man- 
slaughter for which he was sentenced to a term of seven 
years in the penitentiary. The amended information is in 
two counts. The first count charges the defendant, Run- 
yan, in conventional terms, as a principal, with second de- 
gree murder of John Harold Sollars, by shooting him. The 
second count charges that one Harry Johnson, purposely 
and maliciously, but without deliberation and premedita- 
tion, shot and killed Sollars with a rifle, thus committing 
murder in the second degree, and that Runyan was pres- 

ent, unlawfully, purposely and maliciously aiding and abet- 
' ting Johnson in the commission of the murder. The sec- 
ond count was authorized by section 9541, Comp. St. 1922, 
as amended by chapter 89, Laws 1923, which reads: ‘‘Who- 
ever aids, abets or procures another to commit any offense 
may be prosecuted and punished as if he were the principal 
offender.” Throughout the trial, and in the instructions to 
the jury, the two counts were treated as if each charged 
the defendant as a principal, and, taken together, “as charg- 
ing but one offense, as though both were included in one 
count.” The defendant moved to require the state to elect 
on which count it would prosecute. This motion was over- 
ruled and no error has been argued in the briefs on this 
account. This is mentioned, and the counts of the informa- 
tion have been described, because of a certain bearing they 
will have on a later discussion of error relied on by the 
plaintiff in error. 

The act resulting in this deplorable tragedy occurred in 
the country north of, but not far from, the city of North 
Platte, on the night of May 13, 1926. Those present were 
the defendant, who was an undercover man employed and 
paid by the city to aid in matters of violation of laws relat- 
ing to intoxicating liquors, two police officers of the city, 
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a railroad special officer, who was also a deputy sheriff, 
and Harry Johnson, who was not an officer... In the after- 
noon of that day, Runyan and Hedrick, one of the officers, 
had gone-out and seized a car, transporting liquor in this 
neighborhood. While taking it into the city they heard that 
another car, a Ford sedan or coupé, carrying liquor, was 
coming in from the north. On reporting to the chief of 
police, they were instructed to seize it. On the way out 
they discussed the need of more help and Hedrick telephoned 
for it. Greene, the other police officer, and Frahm, the dep- 
uty sheriff, came. On their way, Runyan and Hedrick 
picked up Harry Johnson, who was an acquaintance of Run- 
yan, and who took them in his car. He took along his sport- 
ing rifle. The three drove to the neighborhood where the 
contraband car was expected and parked Johnson and his 
car in a gateway. As cars would approach, Runyan and 
Hedrick would walk forward and flag the cars and Johnson 
would drive his car into the roadway so as to block it. 
After stopping several cars in this way, the three went over 
to another point where Greene and Frahm were operating 
at the intersection of two roads. Frahm parked his car, 
facing south, on the east side of a north and south road, and 
Johnson’s car was on the south side of the east and west 
road, but turned toward the other car, so as to leave from 
eight to twelve feet for a car to pass on the roadway be- 
tween them. About the time these positions were taken, a 
car approached. Johnson remained in his car, but the 
other four were on the ground as a car approached, which 
later proved to be a Maxwell coupé with Harry Sollars and 
a young lady in it. The testimony shows that they were 
estimable voung people who lived in North Platte and who 
were out for an innocent evening ride. Greene signalled 
with his flashlight for the car to stop. It slowed down, 
coming practically to a stop. Runyan stepped forward, 
accosted the occupants, and expressed a desire to look the 
ear over. Sollars suddenly applied the gas, the car shot 
forward. Runyan said, “ ‘Stop him,’ or something to that 
effect,” and fired two shots with his revolver, one at the 
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left rear tire, striking the left fender, and one at the gas 
tank, striking above it. Greene and Hedrick did not shoot. 
Frahm fired his gun off in the air, not at the car. When 
Sollars had driven a few hundred feet, Johnson shot at his 
ear. There is testimony that Runyan rebuked Johnson for 
firing with his rifle, and that shortly thereafter the fleeing 
car began to wobble. When the last shot was fired by Run- 
yan, the car was not over 25 feet from him. It was con- 
ceded by the state that neither of these shots by Runyan 
killed Sollars, but that he was killed by the rifle shot by 
Johnson. The record shows that Sollars went to town and 
to a hospital, where he died later as a result of the shooting. 
Sollars drove the car part of the way in and his companion 
drove it the rest of the way. 

The original information contained only one count, and 
charged Johnson, Runyan and Frahm with murder in the 
second degree by means of a rifle shot. Johnson was sepa- 
rately tried on that information, was convicted of man- 
slaughter, and was sentenced to six years in the peniten- 
tiary. Shortly thereafter the information was amended so 
as to contain two counts, and to charge the defendant Run- 
yan, only, as heretofore set forth. 

When the information’ was amended, so as to charge 
Runyan alone with second degree murder by shooting with 
a rifle, the prosecution well knew that this defendant did 
not shoot Sollars with a rifle and well knew that Johnson 
had been convicted of manslaughter for that act by that 
means in this same cause in a separate trial. 

Under section 9545, Comp. St. 1922, a purpose to kill and 
malice are essential elements of murder in the second de. 
gree and under a charge therefor. both must be proved 
beyond a reasonable doubt. Under our decisions, malice 
is never implied or presumed as a matter of law, where 
the circumstances of the killing are testified to on the trial 
as they were in this case. Vollmer v. State, 24 Neb. 
838; Lucas v. State, 78 Neb. 454; Kennison v. State, 80 
Neb. 688; Flege v. State, 90 Neb. 390; Egbert v. State, 
112 Neb. 129. So the state has to rely on the testimony, 
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showing the circumstances leading up to the killing, to 
prove malice. It would have been contrary to the instruc- 
tions, in all the circumstances shown in this case, for the 
jury to have found the defendant guilty of murder in 
the second degree, because, as we view the testimony, 
the element of malice on the part of the defendant was 
lacking therefrom. This leads us directly to the ques- 
tion as to whether the rights of the defendant were preju- 
diced by the refusal of the court to withdraw the charge 
and the evidence relating to second degree murder from the 
consideration of the jury. 

We have recently held: ‘“‘Where the evidence does not 
prove a higher degree of homicide than manslaughter, it 
may be prejudicial error to submit to the jury the issue of 
murder in the second degree, though the trial results in 
acquitting the accused of the graver offense and in finding 
him guilty of the lesser.” Whitehead v. State, 115 Neb. 
148. See Botsch v. State, 43 Neb. 501; Williams v. State, 
103 Neb. 710; 30 C. J. 398, sec. 642. This tendency toward 
error in submitting the graver charge was accentuated by 
submitting to the jury a form of “verdict finding the de- 
fendant guilty of murder in the second degree, as charged 
in the information,” and was emphasized all through the 
closing address to the jury by the able, eloquent and vigor- 
ous special prosecutor, who said in his peroration to the 
jury: “It doesn’t make any difference whether it was Kelly 
Sollars, whether it was your boy or my boy that was in that 
car, an awful crime was committed in Lincoln county on 
the 18th of last May, and the man who is responsible for 
it has not yet received his punishment. An awful crime. 
Think about that poor boy, suffering untold agonies, shot 
with a bullet practically tearing his abdomen to pieces; 
a boy just grown to manhood. I want to say to you men, 
you have a duty to perform. It is a duty to convict Runyan 
of murder in the second degree.” 

While the charging of the defendant with a higher de- 
gree of homicide than he was guilty of, the submitting of 
that charge to the jury along with a form of guilty verdict, 
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and the argument of counsel devoted almost exclusively 
to an advocacy of finding the defendant guilty of murder in 
the second degree are none of them absolute error, yet their 
cumulative effect was to wear down the individual wills of 
the jurors, and perchance to cause them to compromise. and 
agree on a verdict for a lesser degree of homicide, rather 
than to consider only whether the accused was guilty of 
manslaughter or was innocent. We think it was prejudi- 
cial to the rights of the defendant. The court should, there- 
fore, have eliminated from the consideration of the jury the 
charge of murder in the second degree. This conclusion 
renders it unnecessary for us to discuss other errors al- 
leged and argued in the briefs. On a new trial they may 
not again occur. ; 

- On account of the prejudicial error found, the judgment 
is reversed and the cause remanded for further proceedings. 


REVERSED. 


__ IN RE ESTATE OF CARL BRONZYNSKI. 
WAYNE COUNTY, APPELLEE, V. ESTATE OF CARL BRONZYNSKI 
ET AL., APPELLANTS. 


FILED NOVEMBER 28, 1927. No. 25283. 


1. Taxation: INHERITANCE TAXES. Lands conveyed by delivered 
deeds in which grantor retained fife estates and J!ands con- 
veyed by absolute deeds delivered after his death, and not in- 
tended to take effect previously in possession or enjoyment, 
may be subjected to inheritance or succession taxes under the 
Pebhasha statute. 


2. Evasion. The Nebraska statute authoriz- 
ing ihexitanee and succession taxes was enacted in a form 
intended to prevent evasion of such taxes. Comp. St. 1922, 
sec. 6153. 

3. A deed executed and delivered with 


the iueeation of evading the inheritance tax law does not neces- 
sarily prevent taxation of the succession after the death of 
grantor. 

: — ——: CONVEYANCES IN “CONTEMPLATION OF 
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DEATH.” Whether duly executed and delivered deeds absolute 
in form were made in “contemplation of death,” within the 
meaning of that term as used in the statute authorizing inheri- 
tance and succession taxes, is a question of fact for determi- 
nation in each particular case. 

: : An absolute deed not made in con- 
nminein of death: but in good faith without any intention 
of evading taxation of the transfer after the death of grantor, 
is free from that burden, unless the transfer itself is subject 
to a succession or inheritance tax under specific provision of 
apatHbe: 


In determining whether a duly 
eveeited and delivered deed absolute in form was made by 
grantor in “contemplation of death,” within the meaning of the 
inheritance or succession tax law, the condition of his health, 
the surrounding circumstances, and how long he survived the 
transfer are material subjects of inquiry. 

: Under the evidence outlined in the 
opinion. absolute deeds, executed and delivered by a grantor 
66 years of age. who was always in good health prior to his’ 
last illness, which lasted 48 nours only, and who survived the 
transfers seven years, held not made in contemplation of death 
within the meaning of the statute authorizing inheritance and 
succession taxes. 


A transfer of land by absolute deed, convey- 
ing a present life estate and the estate in remainder to different 
grantees, held free from a succession tax under facts stated in 
opinion. 


APPEAL from the district court for Wayne county: 
ANSON A. WELCH, JUDGE. Reversed in part for correction 
of judgment. : 


H. W. Siman, for appellants. 


Fred S. Berry, James E. Brittain and C. H. Hendrickson, 
contra. 


Heard before Goss, C. J., ROSE, DAY, GooD, THOMPSON 
and EBERLY, JJ. 


Rose, J. 
This is a controversy between the county of Wayne and 
the widow and children of Car) Bronzynski, deceased, over 
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inheritance or succession taxes. March 14, 1916, and Jan- 
uary 17, 1917, Carl Bronzynski conveyed in different par- 
cels by individual deeds to his wife and children 2,640 acres 
of land in Wayne county,.all he owned. He executed a will 
May 24, 1928, bequeathing to them in different amounts 
his personal property. He died December 20, 1923, at the 
age of 73 years, leaving surviving him his widow and all 
of their children—five sons and four daughters. His will 
was probated. The value of his personal property at the 
time of his death was $86,210.62 and of the real estate 
previously transferred $311,250. The county court of 
Wayne county found that the deeds were executed by grant- 
or in contemplation of death and subjected both the real 
estate and the personal property to which grantees and 
legatees succeeded, less exemption, to succession or inheri- 
tance taxes aggregating $2,574.71. Upon appeal to the 
‘district court these taxes were sustained. From the judg- 
ment of the district court the widow, the children and the 
executors of decedent’s will appealed to the supreme court. 

The taxes pertaining to the personal property are not 
questioned. In deeds conveying 720 acres, life estates were 
retained and the taxes on these transfers are also conceded 
to be valid. Deeds for 320 acres were delivered after the 
death of grantor and these lands too were properly subject- 
ed to succession or inheritance taxes. People v. Shutts, 305 
Ill. 5389; Arnold’s Estate, 83 Pa. Super. Ct. 264; In re Jones’ 
Estate, 120 N. Y. Supp. 862; In re Sharer’s Estate, 73 N. Y. 
Supp. 1057; People v. Shaffer, 291 Ill. 142. Of the entire 
2,640 acres, therefore, 1,040 acres acquired by grantees 
through deeds “intended to take effect, in possession or en- 
jovment after such death.” were chargeable with succession 
or inheritance taxes under the statute so providing. Comp. 
St. 1922, sec. 6153. The real controversy involves the rest 
of the land or 1.600 acres. The fee to this portion of grant- 
or’s real estate, except 160 acres, was conveyed without 
any restrictions to the five sons by duly executed and imme- 
diately delivered warranty deeds, dated March 14, 1916, or 
January 17, 1917. Under them grantees took immediate 
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possession and thereafter exercised exclusive dominion and 
control, enjoying the rents and profits as absolute owners. 
The grantees in these deeds for 1,440 of the 1,600 acres paid 
grantor $25,000, the payments varying from $4,000 to 
$6,000 each. The value of the land far exceeded the pay- 
ments, but the consideration in each instance was a valuable 
one. Was the succession to the 1,440 acres subject to the 
taxes imposed? The material part of the statute under 
which the county acted provides: 

“All property, real, personal and mixed which shall pass 
by will or by the intestate laws of this state from any per- 
son who may die seised or possessed of the same while a 
resident of this state, or, if decedent was not a resident of 
this state at the time of his death, which property or any 
part thereof shall be within this state, or any interest there- 
in or income therefrom, which shall be transferred by deed, 
grant, sale or gift made in contemplation of the death of 
the grantor, or bargainer or intended to take effect, in pos- 
session or enjoyment after such death, to any person or 
persons or to any body politic or corporate in trust or oth- 
erwise, or by reason thereof any person or body corporate 
shall become beneficially entitled in possession or expecta- 
tion to any property or income thereof, shall be and is sub- 
ject to a tax, at the rate hereinafter specified.” Comp. St. 
1922, sec. 6153. 

A purpose of the legislature in enacting the law in this 
form was to prevent evasion of inheritance or succession 
taxes. Of course, a deed made for the purpose of evading 
the statute does not prevent the taxing of the succession. 
As a general rule, the character of a deed in that respect 
is a question for determination in each particular case. 37 
Cyc. 1567; People v. Danks, 289 Ill. 542, 7 A. L. R. 1023. 
The deeds to 1,440 of the 1,600 acres in controversy do not 
show on their face that they were made in contemplation 
of death. The issue therefore is one of fact determinable 
from the evidence and surrounding circumstances. Con- 
veyances not made in contemplation of death, but in good 
faith without any intention of evading taxation, unless the 
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transfers themselves are subject to succession or inheri- 
tance taxes under specific terms of the statute, are free 
from such burdens. In determining whether a duly exe- 
cuted and delivered deed absolute in form was made by 
grantor in contemplation of death, within the meaning of 
the inheritance or succession tax law, the age of grantor, 
the condition of his health, the surrounding circumstances, 
and how long he survived the transfer are material sub- 
jects of inquiry. In the present instance, in addition to 
deeds indicating sales for valuable consideration, grantor’s 
intention is indicated by a conversation with an executor 
of his will, who testified that grantor said, in substance, 
March 14, 1916: 

“That he, Carl Bronzynski, had too much land to look 
after and that his boys were then old enough to assume part 
of the responsibility and that with the money he would get 
from his boys as consideration for the land, together with 
other assets, he would have plenty for himself and wife.” 

Grantor was then about 66 years of age. Previous to 
his final illness, which lasted 48 hours only, his health had 
always been good. He lived more than seven years after 
the making of the deeds. The evidence does not show that 
he made them “‘in contemplation of death,” as that term is 
used in the statute. He did not strip himself of property. 
In providing for the future of both himself and his wife, 
he retained in his own name under his own control income 
property worth perhaps $100,000—a competence sufficient 
for a long period of life. He evidently wanted his sons to 
share with him the benefits and responsibilities of a large 
estate—a natural and lawful impulse of a father—but he 
made ample provision for his own future. The expression, 
“contemplation of death,” is not defined by statute. The 
universal apprehension of final dissolution is not what the 
legislature meant. The term may apply to transfers in 
pursuance of a purpose to defeat inheritance or succession 
taxes when death occurs in the future. It may also apply 
to transfers prompted by impending danger, by fatal bodily 
injuries or afflictions, and perhaps by other conditions, but 
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does not include absolute and irrevocable deeds not made 
in contemplation of death and not within any statutory pro- 
vision authorizing such taxes. This view of the law is sup- 
ported by the weight of authority and by the better rea- 
soning. 

It is argued, nevertheless, that the motive which prompt- 
ed grantor to make absolute deeds to his five sons was the 
same motive that prompted him to retain life estates in 
making other transfers properly taxed. The succession 
under the transfers retaining life estates was taxable under 
a statutory clause which does not necessarily apply to the 
absolute deeds. In effect, the statute provides for a tax 
on transfers of property by deeds made in contemplation 
of death and also on transfers intended to take effect in pos- 
session or enjoyment after the death of grantor. The un- 
delivered deeds and the deeds retaining life estates were 
not intended to take effect in possession or enjoyment until 
after the death of grantor and were therefore properly sub- 
jected to the taxes, while the absolute deeds were intended 
to, and did in fact, take immediate effect in possession and 
enjoyment upon their execution and delivery, and conse- 
quently were not taxable, since they were not made in con- 
templation of death. The position of the county on this 
point is therefore untenable. 

Was the remaining quarter section included in the 1,600 
acres in controversy properly subjected to a succession or 
an inheritance tax? A life estate therein was transferred 
by deed to Anna Bronzynski, a daughter, and the remainder 
to her heirs or, if none, to children of grantor. The consid- 
eration for this conveyance beyond the natural love and 
affection of a father for a daughter was, according to the 
deed, one dollar. The deed was recorded.- Through it grant- 
or parted irrevocably with all his right, title and interest 
in the 160.acres thus transferred. For the purposes of that 
conveyance he divided the 160 acres into two estates—the 
life estate and the remainder. The life estate he deeded to his 
daughter Anna and the remainder he deeded to her heirs, if 
any at her death, otherwise to children of grantor. These 
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two estates in the 160 acres comprised the entire fee which 
was irrevocably transferred. Except for the difference in 
considerations, the reasons for holding that the 1,440 acres 
conveyed by absolute deeds to the five sons of grantor were’ 
not taxable apply generally to the transfer of the life estate 
in the 160 acres to Anna Bronzynski. The right to make in 
good faith an absolute. gift of unincumbered property dur- 
ing the life of the donor is an attribute of ownership and, 
if not made for the purpose of evading inheritance or suc- 
cession taxes, or in contemplation of death, or to take effect 
in possession or enjoyment after the death of donor, the: 
gift is not subject to those burdens. In this view of the 
law the gift of the life estate to Anna Bronzynski was not 
taxable under the Nebraska statute. Was the estate in re- 
mainder pertaining to the 160 acres exempt under the cir- 
cumstances? The deed for the remainder did not neces- 
sarily mean that estate was intended to, or would, take 
effect in possession or enjoyment after the death of grantor. 
Those entitled to the remainder under the deed would have 
received it before the death of grantor, had the life tenant 
died first. The life tenant may live beyond her expectancy 
and in that event the right to possession of the remainder 
will be postponed to an indefinite time in the future, a con- 
tingency which seems too remote and uncertain as a basis 
for a separate tax on the succession. The conclusion is that 
the trial court erred in permitting the tax on these transfers 
to stand. It follows that the taxes on the 1,600 acres in con- 
troversy are reversed and the cause remanded for the pur- 
poses of a judgment conforming to the views herein ex- 
pressed. 
REVERSED IN PART FOR CORRECTION OF JUDGMENT. 


STATE, EX REL. SCHOOL DISTRICT No. 67, KEARNEY COUNTY, 
ET AL., APPELLANTS, V. SCHOOL DISTRICT NO. 2, 
KEARNEY COUNTY, ET AL., APPELLEES. 

FILED NOVEMBER 28, 1927. No. 26026. 


Schools and School Districts: ORGANIZATION: PRESUMPTION. “After 
a school district has exercised the franchises and privileges 
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thereof for the period of one year, its legal organization will 
be conclusively presumed, whatever may have been the defects 
and irregularities in the formation or organization of such 
district.” State v. School District, 42 Neb. 499. 


APPEAL from the district vourt for Kearney county: 
LEWIS H. BLACKLEDGE, JUDGE. Affirmed. 


Lewis C. Paulson, for appellants. 
C. P. Anderbery and J. L. McPheely, contra. 


Heard before Goss, C. J., ROSE, DEAN, GOOD, THOMPSON 
and EBERLY, JJ., and RAIT, District Judge. 


DEAN, J. 

This is a suit in quo warranto. The nature of this suit, 
as stated by the parties in their respective briefs, is, in sub- 
stance and effect, to test the legality of the organization of 
the Lowell rural high school district, and that school dis- 
trict number 67 may be dissolved from school district num- 
ber 2 of Kearney county. 

In their amended petition plaintiffs pray that all of cer- 
tain described territory, ‘constituting more than four (4) 
sections of land, be reorganized and established and its for- 
mer boundaries. as they existed at the time said territory 
was known as district number 67, be established and re- 
stored, and that said territory be established as a school 
district independent from all other districts and from dis- 
trict number 2, all of which territory is rural territory and 
outside of the limits of any incorporated city or village.” 

In their brief the plaintiffs argue that in 1914 an attempt 
was made to organize “Lowell rural high school district,” 
but there is no record of such organization in the county 
superintendent’s office. They also argue that no organiza- 
tion of such district ‘was ever made as by law provided,” 
and that ever since 1914 taxes have been illegally levied for 
school purposes against the property of the taxpayers resi- 
dent or owning property therein. We think that, under the 
law and the decided cases in this jurisdiction, the plaintiffs 
have not maintained their suit. The school district in ques- 
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tion has been in active operation for more than 12 years. 
Section 6300, Comp. St. 1922, contains this provision: 

“Every school district shall, in all cases, be presumed to 
have been legally organized when it shall have exercised 
the franchises and privileges of a district for the term of 
one year.” 

It was in its solicitude that mere technical rules of legal 
practice shall not interfere with the operation of the school 
system of our state that the legislature, in its precautionary 
wisdom, enacted the foregoing act. 

The same statute, now under consideration, was con- 
strued in State v. School District No. 24, 18 Neb. 78, in an 
opinion by Lake, C. J., wherein this language was used: 

“This section is exceedingly comprehensive. Its terms 
are sweeping. It applies, as its language clearly imports, 
‘in all cases’ wherein the doings of a district, as such, are 
called in question or in any way involved, as well to acts 
during the first year, and from which this presumption 
arises, as to those performed afterwards.” 

This act was also construed in State v. School District, 
42 Neb. 499, in an opinion by Norval, C. J. The court 
quoted with approval the above quotation and added: 

“Had the legislature intended that the section should 
apply alone to the districts where but mere formal defects 
or irregularities appear in their organizations or forma- 
tions, it would have said so; but instead it has used lan- 
guage susceptible of but one construction, and that is, that 
the presumption of tegal organization after the lapse of a 
specified period applied to ‘every school district’ and ‘in all 
cases.’ ” 

The Lowell rural high school was officially recognized 
and approved by the state superintendent’s office in 1914 
and 1915. And in 1926 and 1927 the official ‘Nebraska Edu- 
cational Directory” recognized the school district in question 
along with 21 other high schools of the state. And there 
is an exhibit in the record “containing the names of pupils 
(110) who have attended the Lowell rural high school from 
1912 to 1926.” It is stipulated that, for the year 1926, the 
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assessed value of property in district number 2 was $419,- 
920, and in district number 67 for the same year was $225,- 
940. And it is shown by a certificate of the county treasurer 
that, for the years 1912 to and including 1925, a total of 
$28,541.19 in tax levies had been made for the support of 
‘this school. 

In the present case it is pointed out that at times, and 
perhaps at the present time, the schoo! attendance dropped 
to an attendance of five pupils, and even less. But whether 
the school attendance is large or small is not, under the law, 
a controlling factor in the present state of the record. The 
school system of our state recognizes the vitally important 
fact that education is for all persons within such school age 
as has been fixed by the legislature. Obviously this price- 
less boon cannot be regulated by the number of pupils who 
may attend the district school. And if by-chance there 
should be but one pupil of school age in any school district 
of this state, that pupil is entitled to the benefit of the 
school privileges which the law guarantees for the education 
of all the school children of the state. 

In view of the facts before us and of the law applicable 
thereto, we conclude that the judgment of the district court 
is right and it must be and it hereby is 

AFFIRMED. 


C. N. DEITZ LUMBER COMPANY, APPELLEE, V. 
A. C. ANDERSON, APPELLANT. aa: 


FILED NOVEMBER 28, 1927. No. 24946. 


Husband and Wife: LIABILTyY OF WIFE FOR NECESSARIES. Where 
a debt is contracted by the husband for necessaries of life used 
by the family, the wife having no separate property at the 
time, and where thereafter she 1s divorced from her husband, 
the property acquired by her after the divorce is not liable 
under the provisions of section 1509, Comp. St. 1922, for the 
payment of such debts. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Reversed and dismissed. 
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Anson H. Bigelow, for appellant. 
McGilton & Smith, contra. 


Heard before Goss, C. J., DAY, GooD, THOMPSON and 
EBERLY, JJ. 


Day,.J. 

C. N. Deitz Lumber Company, plaintiff, brought this ac- 
tion against Mrs. A. C. Anderson, based on the provisions 
of section 1509, Comp. St. 1922, to recover for coal sold 
and delivered to A. C. Anderson who at the time of the pur- 
chase was the husband of present defendant. The case was 
tried upon an agreed statement of facts. The only issue 
therefore presented was one of law. The trial court ren- 
dered judgment in favor of plaintiff, from which defendant 
has appealed. . 

This case was heretofore submitted to the supreme court 
commission and an opinion affirming the judgment of the 
district court was approved by us. On motion for rehear- 
ing, the case has been argued and submitted to us. 

It appears from the stipulation that on September 27, 
1921, plaintiff sold and delivered to A: C. Anderson coal in 
the amount and value of $75.60. The coal was furnished 
for necessaries of life and used by the family of A. C. An- 
derson. At the time of the furnishing and using of the 
coal, the present defendant was the wife of A. C. Anderson 
and a member of his family. Subsequently and before this 
action was commenced the present defendant obtained a 
divorce from A. C. Anderson. At the time of the sale and 
delivery of the coal Mrs. A. C. Anderson was possessed 
of no property of any nature whatsoever and all of the prop- 
erty which she now possesses has been acquired by her since 
her divorce from her husband and since the sale, delivery 
and use of said coal. 

Thereafter plaintiff obtained a judgment against A. C. 
Anderson for the amount of the claim and, after having 
an execution returned nulla bona on its judgment, com- 
menced the present action against defendant based upon the 
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provisions of section 1509, Comp. St. 1922, which reads as 
follows: 

“The property, real and personal, which any woman in 
the state may own at the time of her marriage, and the 
rents, issues, profits, or proceeds thereof, and any real, per- 
sonal, or mixed property, which shall come to her by descent, 
devise, or the gift of any person except her husband, or 
which she shall acquire by purchase or otherwise, shall re- 
main her sole and separate property, notwithstanding her 
marriage, and shall not be subject to the disposal of her hus- 
band, or liable for his debts: Provided, all property of a 
married woman not exempt by law from sale on execution 
or attachment, shall be liable for the payment of al] debts 
contracted for necessaries furnished the family of said 
married woman after execution against the husband for ~ 
such indebtedness has been returned unsatisfied for want 
of goods and chattels, land and tenements whereon to levy 
and make the same.” 

Under the common law, the wife is not liable for debts 
of the husband. The law imposes upon him the legal duty 
of sunp!ying the family with the necessaries of life. “The 
property of a wife is: not liabie for debts of the husband 
unless made so by the terms of the statute. 

It will be observed that the liability of the defendant for 
the debts of her husband involves a construction of the pro- 
visionai portion of the section of the statute above quoted. 
This provides: 

“All property of a married woman not exempt by law 
from sale on execution or attachment, shall be liable for the 
payment of all debts contracted for necessaries furnished 
the family of said married woman after execution against 
the husband for such indebtedness has been returned un- 
satisfied.” 

The precise question presented is whether the property 
of a divorced woman, acquired after the divorce, is liable 
for debts contracted by her husband for necessaries of life 
used by the family during the period of coverture. It will 
be noted that the statute in question renders the property 


208 NEBRASKA REPORTS. {VoL. 116 


Holst v. Warner. 


of a married woman liable for debts contracted for nec- 
essaries of life for the family and is not a persona! liability 
imposed upon her. Strictly speaking, the property now 
sought to be applied to the payment of this debt never was 
the property of defendant as a married woman. It was all 
acquired by her after the dissolution of the marrage rela- 
tion. We have recently held in Giltner State Bank v. Talich, 
115 Neb. 236, that, where a judgment was rendered against 
a married woman on a contract executed by her during cov- 
erture, wherein she bound her separate estate, such judg- 
ment could be enforced only against the property or pro- 
ceeds thereof which she possessed at the time of the execu- 
tion of the contract. In the case now before us, when the 
debt was contracted by the husband, the wife had no prop- 
erty. All the property which defendant now possesses was 
acquired by her after the dissolution of the marriage rela- 
tion. We hold, therefore, that when a debt is contracted 
by the husband for necessaries of life and used by the fam- 
ily, the wife having no separate property at the time, and 
where thereafter she is divorced from her husband, the 
property acquired by her after the divorce is not liable un- 
der the provisions of section 1509, Comp. St. 1922, for the 
payment of such debts. 

From what has been said, it follows that the judgment 
heretofore entered in this court should be, and is, vacated 
and set aside, and the judgment of the district court is 
reversed and the action dismissed. 


REVERSED AND DISMISSED. 


ARTHUR HOLST, APPELLEE, V. HULDA J. WARNER, APPELLANT. 
FILED NOVEMBER 28, 1927. No, 24484. 


1. Trial: REFUSAL OF INSTRUCTION. Error cannot be predicated 
on the refusal of the trial court to instruct the jury as to the 
law relative to a defense which is not raised by the pleadings 
nor supported by the evidence. 

2. Appeal: INSTRUCTIONS: ASSIGNMENT OF ERROR. An assign- 
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ment-of error in a motion for a new tnal, to the effect that the 
trial court erred in giving a group of instructions, does not 
require a consideration of such assignment further than to 
ascertain that any one of the instructions was properly given. 


CONFLICT OF EVIDENCE. In a law action, the verdict 
of a jury, based upon conflicting evidence. will not be disturbed 
on appeal to the supreme court, unless it is clearly wrong. 

4. Husband and Wife: ALIENATION OF AFFECTIONS: DAMAGES. 
A verdict for $5,000 in favor of plaintiff. in an action for alien- 
ation of his wife’s affections, under the facts muslned in the 
opinion, held not excessive. 


APPEAL from the district court for Knox county: 
DE WITTt C. CHASE, JUDGE. Affirmed. 


John W. Yeager, for appellant. 
Hainer, Flansburg & Lee and Peterson & Barta, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


GOOD, J. 

Plaintiff brought this action against his mother-in-law, 
to recover damages for the alienation of his wife’s affec- 
tions. In a general way he alleged that the acts and conduct 
of defendant were wilful and malicious and such as to, in 
fact, alienate the affections of his wife. In her answer de- 
fendant admitted the relationship of the parties; denied 
that she had alienated the aifections of plaintiff’s wife or 
done any act calculated to bring about that result; and al- 
leged that the affections of plaintiff’s wife were alienated 
by his own misconduct; that plaintiff had no affection for 
his wife, and for that reason she had lost her affection for 
him ; that plaintiff had made use of his marital relationship 
to obtain money and property from defendant, who was in 
comfortable circumstances; that plaintiff did not properly 
support his wife; that defendant had done all that she could 
to make the married life of plaintiff and his wife happy. 
The reply was in the nature of a general denial. A trial 
of the.issues resulted in a verdict and judgment thereon 
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for plaintiff in the sum of $5,000. Defendant has appealed. 

This cause has been heretofore submitted to and an opin- 
ion prepared by the supreme court commission reversing 
the judgment of the district court, and is now before us up- 
on a motion for rehearing. 

The assignments of error are numerous and may be sum- 
marized as follows: That the court erred in refusing to give 
instructions Nos. 1 and 2, requested by defendant; erred in 
giving instructions Nos. 5, 7 and 8, given by the court on 
its own motion; that the court erred in not directing a ver- 
dict for defendant ; that the verdict is not supported by the 
evidence and is excessive. 

The instructions requested by defendant and refused by 
the court related to the right of defendant to give parental 
advice to her daughter and would have informed the jury 
that, if defendant did give such advice without malice and 
with intent to benefit her daughter, plaintiff could not re- 
cover, even though such advice resulted in the separation 
of plaintiff and his wife. 

From an examination of the answer, it is apparent that 
parental advice, given in good faith, was neither pleaded 
nor relied upon as a defense, and in her testimony defend- 
ant categorically denied giving any advice to her daughter, 
or that she counseled her in any way with reference to a 
separation from her husband. The instructions, therefore, 
were not applicable to the issues or to the evidence given 
by defendant. It may be observed that, although such 
issue was not presented by the pleadings, the court did in- 
struct upon the question and gave the defendant the benefit 
of a defense which she had not pleaded, and which was not 
supported by her evidence. 

With respect to the instructions given by the court on its 
own motion, the record discloses that the only assignment 
in the motion for a new trial, relating to that subject, is 
as follows: “That the court erred in giving instructions 
nirabered 1 to 10, inclusive, of its own motion.” It has long 
been the rule that such an assignment will be considered no 
further than to ascertain that any one of the instructions 
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was properly given. Hiatt v. Kinkaid, 40 Neb. 178; Mc- 
Donald v. Bowman, 40 Neb. 269; Armann v. Buel, 40 Neb. 
803; Mattern v. McCarthy, 73 Neb. 228. We have care- 
fully examined the entire charge, given by the court to the 
jury, and find no error in any of the instructions, save, 
possibly, one, wherein it gave to the defendant the benefit 
of a defense which she did not plead. Of course, defendant 
cannot predicate error upon the giving of an instruction 
more favorable to her than she was entitled to under the 
law. It follows that this assignment of error is not well 
taken. , 

The next two assignments may be treated together. It 
is not practicable to outline all of the great volume of evi- 
dence in this case. We will, therefore, summarize some of 
the more important parts, as disclosed by the record. 

Plaintiff and defendant both resided in the village of 
Wausa, Nebraska, and their residences were in close prox- 
imity to each other. Plaintiff and his father, as copartners, 
were engaged in the hardware business. For a little more 
than a year after the marriage of plaintiff and defendant’s 
daughter, the young couple appeared to live happily to- 
gether. They went frequently to places of entertainment, 
to parties, social functions, moving picture shows, picnics, 
and, in turn, entertained their friends at their home. Many 
of the immediate neighbors and friends of plaintiff and his 
wife were called as witnesses, and they testified to the happy 
relationship existing between plaintiff and his wife. 

It appears that something like 14 months after the mar- 
riage some feeling arose between plaintiff and his mother- 
in-law. She came to his home one Sunday morning, ac- 
cording to his testimony, and there upbraided him in the 
presence of his wife, charging that he had not been prop- 
erly attentive to his wife; that he did not take her to 
places of entertainment and amusement and did not treat 
her-as- a husband should treat his wife; that he then in- 
formed her that he thought they were getting along very 
well and would get along better if there was no intermed- 
dling. Plaintiff’s testimony tends to show that the defend- 
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ant immediately departed, slamming :he door as she went 
out. On the following day, when plaintiff came home from 
the store in the evening, his wife was not at home. He 
searched about the house and premises and did not find her. 
He went to the home of defendant and inquired if his wife 
were there, and defendant informed him that she was not 
and that she did not know where his wife was. A little 
later plaintiff learned that his wife was and had been at 
the home of the defendant all the time. He visited with 
her there and finally, some 10 days later, secured her con- 
sent to return to his home. Plaintiff’s testimony tends to 
show that, at the time, defendant stated that, if her daugh- 
ter went home to her husband, she would do so against de- 
fendant’s wish and without her consent. Plaintiff’s wife 
did return to him and they lived together for several months 
thereafter. 

It also appears from the record that some months after 
the marriage plaintiff borrowed from defendant $600 and 
evidenced the loan by his promissory note, payable to her 
and bearing 10 per cent. interest from its date. On one 
occasion, a little more than two years after the marriage, 
defendant called at plaintiff’s place of business, when a 
number of customers were in the store, and there she again 
-upbraided him, in the presence of others, for not properly 
treating his wife and for not taking her to places of amuse- 
ment and entertainment, and told him that she would not 
stand such treatment from him or anyone like him, and de- 
manded payment of his note. Defendant’s testimony tends 
to show that at the time all she was asking was for the inter- 
est. Plaintiff’s testimony shows that, at that time, the inter- 
est and one-fourth of the principal had been paid. A short 
time later the remainder of the principal was paid. On the 
above occasion, as defendant was leaving the store, the evi- 
dence tends to show, she remarked, in substance: ‘“You’d 
better do what I tell you or you will lose your happy home.” 
Plaintiff’s testimony tends to show that, for some months 
prior to the final separation of plaintiff and his wife, defend- 
ant would not speak to him when she met him; did not go to 
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his home when he was there, but frequently visited his 
home when he was at his place of business; and that, as he 
would be returning to his home, he would observe the de- 
fendant leaving by a side or back door, going across the 
yard to her own home; that on such occasions he would find 
his wife silent and moody, which would be her mood only 
after her mother’s visits; that, when he inquired the cause, 
she would state that there was no trouble. 

The evidence further shows that a few weeks later plain- 
tiff’s wife commenced an action for divorce; that defendant 
and her daughter went together to the county seat to con- 
sult a lawyer, following which the action was instituted; 
that for a week or two prior to the commencement of the 
divorce action, without plaintiff’s knowledge, his household 
goods and furnishings were moved from plaintiff’s home 
to the home of defendant; that defendant participated in 
such removal and helped to tarry away the household goods. 
The evidence tends to show that defendant employed men 
to help carry the furniture from plaintiff’s to her home, 
and actively assisted in such removal; that the action for 
divorce was tried, and the evidence also shows that plain- 
tiff and his wife are still undivorced, from which it must 
be inferred that the trial of the divorce action resulted 
favorably to the husband, plaintiff in this action. 

While being cross-examined as a witness, defendant gave 
the following testimony: ‘Q. You remember the time you 
were in the store and asked Arthur (plaintiff) for the 
payment of this note, do you? A. Ido. Q. You say that 
you never made a statement that, if he wasn’t careful, he 
was going to lose his happy home? A. I didn’t say that. 
Q. You heard his father testify to that and you heard him 
testify to that? A. I didn’t say it. Q. What did you say 
when you went out of that store and passed his father? 
A. I didn’t say anything like that. I don’t know what I 
said. I knew it would be the breaking up of my daughter’s 
home. Q. That is what you have been trying to do contin- 
uously? A. Yes; I have.” This testimony was not quali- 
fied or explained by defendant. 
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It is true that the evidence upon many of the points is in 
hopeless conflict. It is perfectly clear from the record that 
for a year or more plaintiff and his wife lived together hap- 
pily, without any trouble or difficulty; that they are now 
separated and the home broken up. Whether the home was 
broken up by plaintiff’s misconduct, as claimed by defend- 
ant, or by defendant’s misconduct, as claimed by plaintiff, 
was a question peculiarly for the jury. It may be further 
observed that in some respects the defendant’s testimony 
was contradicted on material points by her own witnesses; 
also that six of her neighbors, who had known her for many 
years and who lived in the vicinity, were called, and they 
testified that her reputation in the community for truth 
and veracity was not good. No witness was called to sus- 
tain her reputation in this respect. 

Under. all the circumstances, we cannot say that the jury 
were not warranted in disregarding her testimony or giv- 
ing it but little weight. There is. sufficient competent evi- 
dence to require the submission of the case to the jury. 
Their finding upon a disputed question of fact is conclusive 
upon this court. 

It is urged that the verdict is excessive, and that no wit- 
ness has testified as to the amount of pecuniary damages 
that plaintiff has sustained by losing the affections of his 
wife. We think it is the rule in cases of this class that it 
is unnecessary, and it would be improper, for any witness 
to testify as to the amount of damage which plaintiff has 
sustained. Plaintiff and his wife were under 30 years of 
age. Until his marital affairs were interfered with by de- 
fendant, he had prospects of many years of happy married 
life. Now heand his wife are separated and estranged, and 
his life embittered. The amount of damages which should 
be awarded under the circumstances is left to the sound 
discretion of the jury, which they must determine from all 
the facts and circumstances proved. We are not warranted 
in saying that $5,000 is more than a fair pecuniary award 
for the injury which plaintiff has suffered. In a case quite 
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similar to the instant case, this court sustained a recovery 
of $10,000. Stocker v. Stocker, 112 Neb. 565. 

No error prejudicial to defendant has been pointed ‘out. 
It follows that the judgment heretofore entered in this court. 
should be and is vacated and set aside, and the judgment of 
the district court is 

AFFIRMED. 

THOMPSON, J., dissenting. 

Upon a careful consideration of the record, I am con- 
strained to disagree with the majority opinion, as from such 
record I am convinced that the defendant did not exceed. 
her lawful authority and duties as a parent in the premises, 
and that the verdict was one prompted by passion or. prej-- 
udice. 


DEAN, J., dissenting. 

This dissent is respectfully submitted in the belief that 
the judgment of reversal rendered by the commission right- 
ly determined the issues as between the parties. And, in 
respect of the merits, it fairly appears to the writer that the 
defendant acted nothing more than the part of a reasonably 
indulgent mother toward the plaintiff and his wife, and 
not that of a malicious, interfering, neighborhood busy- 
body, as the plaintiff son-in-law contends. And, besides,. 
the burden of proof was erroneously imposed on this woman 
defendant by at least one instruction. The fact that no. 
children were born to this union doubtless added to the dis- 
content and the unhappiness of the plaintiff and his wife. 
But the plaintiff testified that the defendant’s estate was. 
worth $150,000, “or about that sum.” Was this fact the 
inducement for a suit for the stupendous sum of $40,000: 
as remunerative damages? 

In Trumbull v. Trumbull, 71 Neb. 186, this is said: 

“There is a well-defined distinction between the privileges 
accorded to parents and guardians in their communications. 
with children and wards, with reference to their domestic 
relations, and that which exists between strangers.” 

The judgment from which the defendant appealed, how- 
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ever, appears to be a far cry from the beneficent rule an- 
- nounced in the Trumbull case. 

In respect of the material facts, it is uncontradicted that, 
on an evening in May, 1921, the defendant mother-in-law 
called at the Holst home and found her daughter ill and 
alone and lying on the floor. She was gasping for breath 
and was unable to speak and her mother believed that she 
was dying. As soon as her daughter’s physical and gen- 
erally distraught condition would permit, she was removed 
to her mother’s home, the same day, and a physician was 
summoned and he corroborated the defendant’s material 
evidence in respect to her daughter’s condition in every 
essential particular. The physician testified: 

“I found her in a typical hysterical convulsion, hands 
clenched, muscles tense, and crying. Q. Did you treat her 
at that time? A. Yes, sir. Q. What treatment? A. I gave 
her a hypodermic of morphine. Q. Did you prescribe? A. 
Yes, sir.” He testified that, in his opinion, her illness was 
caused by “family troubles—worry.” He advised a rest or 
a change for his patient, and his advice was followed. 

While yet the plaintiff’s wife was lying sick and bedfast 
at her mother’s home, where she remained almost two weeks 
after her illness began, her husband came to see her. But 
she called her brother to her bedside and told him to go and 
tell him that she did not then want to see him. On the cross- 
examination of the plaintiff, it was developed that on an- 
_ other occasion he called at the defendant’s home during the 
succeeding period in which his wife was convalescing. The 
defendant was in the sick-room taking care of her daughter. 
In the course of his cross-examination, the plaintiff testi- 
fied that he had a talk with the defendant in which, accord- 
ing to his own evidence, she said this to him: 

“<«Just see the condition Ethel is in, Art, and to think 
you are the cause of it all.” Q. What did you say? A. I 
don’t believe I answered Mrs. Warner on that. Q. You 
didn’t reply to that at all? A. I don’t think I did. Q. Then, 
you permitted her to accuse you of being the cause of her 
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daughter’s condition without making any reply. A. I he- 
lieve I did.” 

The plaintiff was then a mature man of affairs and about 
30 years of age. And yet, by a silence which he confessed 
in open court, he failed to breathe so much as a word in 
denial of the charge that he was the cause of the nervous 
collapse and the subsequent serious illness of his wife. And 
upon an insistent and prolonged cross-examination of the 
defendant these facts were developed and they appear to go 
to the very heart of this controversy : 

“Q. You like Art, don’t you, Mrs. Warner? A. IJ never 
had anything against him. Q. You like him? A. Yes. Q. 
You would like-to see him live with your daughter? A. Yes. 
Q. Have you done anything toward trying to reconcile them 
since the divorce action was brought? A. I have. Q. You 
have never talked to him since that time? A. He has not 
talked to me. Q. He meets you on the street and speaks and 
you don’t speak to him? A. He doesn’t speak tome. Q. He 
doesn’t? A. No.” 

Further continuing the defendant’s cross-examination, 
these facts were also brought out: 

“Q. Did you have any talk with Arthur Holst before he 
went home? A. He begged me to come to the house and 
visit Ethel and do just as I had always been doing. * * * 
He said it was all his fault, he was sorry, and things would 
be better.” 

The plaintiff testified that when he went to bring his 
wife home the defendant said: “If you do, it is not with my 
consent.” And the plaintiff complains of this. But what 
would be more natural than that a mother, in her solicitude 
for the welfare of a convalescent daughver, should indicate 
that she feared for her well-being, if not indeed for her 
ultimate recovery, if she should, within so short a time after 
so serious an illness, undertake the burdensome duties of 
a housewife. And in respect of the separation of the par- 
ties, and as a part of a cross-examination which doubtless 
appeared to the defendant to be intensely severe, she was 
asked: “Q. That is what you have been trying to do con- 
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tinuously? A. Yes, I have.” This question as put to the 
defendant by an alert cross-examiner, and the answer, is 
the plaintiff’s peak point of attack against this mother. In 
the brief, this feature is emphasized, and there presented, 
as an italicized introduction to the plaintiff’s argument, 
and, from the plaintiff’s insistent viewpoint, it appears to 
be the ultima thule of this legal engagement. The answer, 
however, appears to be so plainly at variance with the de- 
fendant’s material evidence on the direct examination, and 
especially on the cross-examination, that it is only reason- 
able to conclude that this mother, now no longer a young 
woman, and apparently unused to the publicity of a crowd- 
ed courtroom, was either confused at the time or she did 
not understand the question as put to her near the close 
of an apparently exhaustive cross-examination. 

When the taking of testimony was concluded, defendant’s 
counsel announced that he was ‘completely taken by sur- 
prise” in respect of the alleged impeaching testimony. The 
court thereupon stated that he was willing to continue the 
ease until the next day, but concluded the offer with this 
statement: “However, it looks as though the whole town 
of Wausa is here in the courtroom. I will give you a recess 
of ten minutes and possibly you can find witnesses here 
who would willingly go on the stand in behalf of your 
client.” But counsel for defendant, a nonresident of Wau- 
sa, and doubtless therefore unacquainted with, and un- 
known to, the Wausa parties who were present, could not 
reasonably avail himself of the court’s offer and the case 
was closed. This unfortunate feature of the case must be 
dismissed with the observation that much of the defendant’s 
material evidence was corroborated. 

The instructions were objected to en masse, and four 
cases, or perhaps more, have been cited which hold that such 
an assignment will be considered no further than to ascer- 
tain that any one of the instructions was properly given. 
And the latest cited decision, in point of time, was rendered 
more than twenty years ago. But a better and a more salu- 
tary rule of practice was provided by an act of the legis- 
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lature that is addressed to and is binding on all courts. The 
act follows: 

“The court, in every stage of an action, must disregard 
any error or defect in the pleadings or proceedings which 
does not affect the substantial rights of the adverse party; 
and no judgment shall be reversed or affected by reason 
_of such error or defect.” Comp. St. 1922, sec. 8657. 

This act, too seldom invoked, is a legislative protest 
against technical construction in the application of funda- 
-mental principles of justice and equity to the affairs of 
men, when life, liberty, or fortune, may be at stake in 
the outcome of a trial in court. By the application of 
just such a technical rule of practice, a party litigant, 
though clearly in the right, might by inadvertence or mis- 
take or oversight of the pleader be deprived of his entire 
estate. It fairly appears to the writer that the trial court 
erred in denying a retrial. 


OSCAR NELSON V. STATE OF NEBRASKA. 
FILED NOVEMBER 28, 1927. No. 25778. 


1. Intoxicating Liquors: TRANSPORTATION. To constitute the offense 
of unlawful transportation of intoxicating liquors, there must 
be a substantial movement or transporting of the liquor from 
one place or vicinity to another. A mere handing of the liquor 
by defendant from his barn to one standing outside of, and near 
the barn door is not such a transportation as is contemplated by 
chapter 106, Laws 1925. 


In a prosecution for unlawfully transporting 
intoxicating liquors, in violation of chapter 106, Laws 1925, 
whether there has been a sufficient movement of the liquor from 
one place to another to constitute an offense must be de- 
termined by the facts shown in the particular case. 


3. Criminal Law: PREvI0oUS CONVICTION: PrRooFr. In a prosecution 
for the violation of the liquor laws, as for a second or third 
offense, evidence of a previous conviction is not competent, 
where proceedings in error for a reversal of the judgment of 
such conviction are pending and undetermined. 
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ERROR to the district court for Phelps county: WILLIAM 
A. DiLwortH, JUDGE. Reversed, with directions. 


Bernard McNeny and S. A. Dravo, for plaintiff in error. 


O. S. Spillman, Attorney General, and Donald Gallagher, 
contra. , 


Heard before Goss, C. J., DEAN, DAy, Good, THOMPSON 
and EBERLY, JJ., and REDICK, District Judge. 


Goon, J. 

Plaintiff in error, hereinafter referred to as defendant, 
was convicted of violations of the liquor laws and prose- 
cutes error to review the record of his conviction. 

The information contained two counts. The first count 
charged unlawful transportation of intoxicating liquors, in 
violation of chapter 106, Laws 1925, and further charged 
that it was a second offense. The second count charged 
unlawful possession of intoxicating liquors, in violation of 
section 3288, Comp. St. 1922, and further charged that it 
was a third offense. Defendant was convicted upon both 
counts and sentenced to a term of two years in the peniten- 
tiary upon each count; the two sentences to run consecu- 
tively, and not concurrently. 

The record discloses that persons engaged in the enforce- 
ment of the liquor laws went to the home of defendant and 
purchased two bottles of intoxicating liquor. At the time, 
the parties were all in defendant’s barnyard, near the barn 
door. Defendant, or his brother, went into the barn and 
brought out the liquor. It was there delivered to the pur- 
chaser, who paid defendant therefor. The only transporta- 
tion shown was bringing the liquor out of the barn and 
handing it to the purchaser near the barn door. 

Taking a. bottle of liquor from a cupboard or locker and 
handing it to another in the same room is not such trans- 
portation as is denounced by the statute; nor does the mov- 
ing of liquor from a barn and handing it to another at the 
barn door constitute such an unlawful transportation, with- 
in the meaning of the law. It is difficult, if not impossible, 
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to fix a hard and fast rule as to how extensive the move- 
ment or transportation must be, to constitute a violation 
of law. There must be a substantial movement of the liquor 
from one place or vicinity to another. Whether there is a 
violation of the statute must be determined by the facts 
shown in the particular case. 

Counsel for defendant, while conceding that the record 
shows that defendant was guilty of unlawful possession of 
intoxicating liquor, contends that the evidence does not 
warrant his conviction as for a third offense. Counsel for 
the state concede that this contention is well-founded. The 
record shows that more than two years previous to the acts 
charged in the instant case defendant was convicted of a 
violation of the liquor law, and paid his fine. Evidence was 
also introduced showing that, subsequent to that conviction 
and prior to the instant prosecution, defendant had been 
arrested and convicted in the district court of a violation 
of the liquor laws and a sentence there imposed, and that 
proceedings in error were then pending in the supreme: 
court for a review of defendant’s conviction in that case. 
It was admitted on oral argument that since the trial of 
this case the error proceedings in the former case have re- 
sulted in a reversal, so that there is now no judgment of 
conviction against the defendant in that case. 

The rule is that in a prosecution for violation of the liq- 
uor laws, as for a third offense, where the evidence of one 
of the former violations charged shows that proceedings in 
error are pending and undisposed of which might result in 
a reversal of such judgment, such evidence is insufficient 
and incompetent to establish a former conviction. McAles- 
ter v. State, 16 Okla. Cr. Rep. 70; Long v. State, 17 Okla. 
Cr. Rep. 672; Commonwealth v. McDermott, 224 Pa. St. - 
363, 24 L.R. A.n.s. 481. | 

From the record it appears that defendant is guilty of 
unlawful possession of intoxicating liquors in the instant 
case, has been once previously convicted of a violation of 
the liquor laws in this state, and is liable therefore to a pen- 
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alty as for a second offense, which is a misdemeanor, carry- 
ing a more severe penalty than for a irst offense. 

The judgment of the district court, as to the first count of 
the information, is reversed and dismissed, and the judg- 
ment upon the second count is reversed and remanded to 
the district court, with directions to sentence defendant 
upon said count as for a second offense. 

REVERSED. 


PETER O’SHEA ET AL., APPELLANTS, V. COMMODORE C. 
HAMPTON ET AL., APPELLEES. 


FILED NOVEMBER 28, 1927. No. 24779. 


APPEAL from the district court for Scotts Bluff county: 
WILLIAM G. HASTINGS, JUDGE. Appeal dismissed, with di- 
rections. 


J. M. Fitzgerald, for appellants. 


White & Lyda, L. L. Raymond and William H. Heiss, 
contra. 


Heard before Goss, C. J., DAY, Goop, THOMPSON and 
EBERLY, JJ. 


THOMPSON, J. 

This case was submitted on briefs filed and oral argu- 
ments had in Hampton v. O’Shea, post, p. 230. It in- 
volves a genera! demurrer to an amended petition, which 
petition is buttressed on the facts involved in the above 
cited case, and. as we determine, is governed bv the coneclu- 
sions therein reached. Hence, it presents but a moot ques- 
tion for our determination. 

The appeal is dismissed, with directions that each party 
pay the costs by them made in this court. 

APPEAL DISMISSED. 
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STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, APPEL- 
LEE, V. SECURITY STATE BANK OF EDDYVILLE, DE- 
FENDANT: OMAHA LIFE INSURANCE COM- 

PANY, CLAIMANT, APPELLANT. 


FILED NOVEMBER 28, 1927. No. 25085. 


J. Banks and Banking: GUARANTY FUND: CLAIMS: PROOF. One 
who claims to have deposited money in a state bank, commercial, 
and seeks to have such claim allowed and ordered paid out of 
the depositors’ guaranty fund after the bank has become in- 
solvent and the receiver thereof has objected to it as an invalid 
claim, must prove, not only that a deposit of money or its equiva- 
lent was made, but, further, that it was made under circum- 
stances which do not transgress specific limitations of the bank 
guaranty law. 
Case Distinguished. The opinion in State v. Farmers State Banic 
of Bushnell, 114 Neb. 8x6, examined and distinguished. 
3. Case Overruled. Globe Publishing Co. v. State Bank of Ne- 
braska, 41 Neb. 175, in so far as it conflicts with this opinion, 
and with that of Lower v. State, 109 Neb. 590, is overruled. 


4. Evidence examined, and judgment of trial court affirmed. 


bo 


APPEAL from the district court for Dawson county: ISAAC 
J. NISLEY, JUDGE. Affirmed. 


Gurley, Fitch & West, for appellant. 
C. M. Skiles and J. L. Cleary, contra. 


Heard before Goss, C. J., DEAN, DAY, GooD, THOMPSON 
and EBERLY, JJ., and REDICK, District Judge. 


THOMPSON, J. 

The record shows that the Security State Bank of Eddy- 
ville was a corporation organized for the purpose of and 
was doing a commercial banking business, as indicated by 
its name: that on its becoming insolvent a petition for the 
appointment of a receiver was duly lodged in the district 
court for Dawson county: that a receiver was appointed on 
or about September 17, 1923, and entered upon the dis- 
charge of his duty, and in the course of administering such 
trust the Omaha Life Insurance Company filed a claim in 
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October, 1923, alleging that there was a balance due it of 
$413.01 on its general checking account. To the allowance 
of such claim, other than as a general claim against the 
trust, the receiver objected, for the reason, in substance, 
that such deposit was made and received under a collateral 
agreement which contravened section 39, ch. 191, Laws 
1923, passed with an emergency clause and becoming effec- 
tive April 7, 1923, which provides: 

“No state bank shall receive any deposit upon any col- 
lateral agreement or condition other than an agreement for 
length of time to maturity and rate of interest, and no 
money deposited in any such bank, upon any such collateral 
agreement or condition, shall be guaranteed by the deposi- 
tors’ guaranty fund.” 

After such objection was filed, the insurance company 
lodged what it called an answer, but in effect, not including 
the denials therein contained, it was an amendment of its 
origina] claim, which amendatory part was as follows: 
“Alleges that said money was deposited by the Omaha Life 
Insurance Company in said bank in good faith and without 
any agreement of any kind between the said Omaha Life 
Insurance Company and the said bank other than the agree- 
ment that is always implied when a person deposits money 
in a bank in the general course of business. Wherefore, 
said Omaha Life Insurance Company prays that its claim 
may be allowed as a prior claim and as a claim entitled to 
payment from the guaranty fund of the state of Nebraska.” 

On the issues as thus presented, the case came on for 
hearing upon an agreed statement of facts, and the follow- 
ing judgment, in substance, was entered: That the claim 
of $413.01 be allowed as a general claim against the bank, 
but that it be disallowed as a claim entitled to priority and 
to payment out of the guaranty fund. 

The claimant interposed a motion for a new trial, present- 
ing as grounds therefor, in substance, that the judgment 
of the court is contrary to the evidence, and to the law ap- 
plicable to a case of this nature. This motion was over- 
ruled, and claimant appeals, seeking reversal for the rea- 
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sons substantially as indicated by the above motion. 

Before considering the evidence in this case, and the ques- 
tion of the burden of proof, it might be well to state that, 
in this class of actions, ‘“The receiver takes and holds the 
bank assets, as to liens, rights and liabilities, as they exist 
at the time the business is turned over to him, to be admin- 
istered for the uses and benefits of the creditors and stock- 
holders of the institution. * * * The receiver is at all times 
an officer of the court, subject to its orders and directions, 
an agent, the scope of whose authority is limited by law.” 
State v. Farmers & Merchants Bank of Morrill, 114 Neb. 
378-381. Thus, it will be seen that the receiver, as such, is 
without authority to impose a liability upon the guaranty 
fund. 

Further, section 39, ch. 191, Laws 1923, involved in this: 
case, was repealed, without a saving clause, by section 18, 
ch. 80, Laws 1925, which became effective April 1st of that 
year. However, such repeal did not affect the matters in- 
‘volved herein, as section 3097, Comp. St. 1922 (which sec--. 
tion took effect February 21, 1873, after Bennet v. Hargus, 
1 Neb. 419, was decided) provides: ‘Whenever a statute 
shall be repealed, such repeal shall in no manner affect 
pending actions founded thereon, nor causes of action not 
in suit that accrued prior to any such repeal, except as may 
be provided in such repealing statute.” This section was 
construed by us in Lower v. State, 109 Neb. 590, wherein 
we gave it a literal interpretation. It follows that our hold- 
ing in Globe Publishing Co. v. State Bank of Nebraska, 41 
Neb. 175, filed June 6, 1894, in so far as the same conflicts 
with our conclusion herein, and with Lower v. State, supra, 
is overruled. . 

As heretofore denoted, the only evidence material to the 
questions here presented is that of an agreemnt as to facts, 
the material parts of which are as follows: That the claim 
of the insurance company represents a balance shown on 
the books of the bank as credited to it on a checking account, 
as of the date of the closing of the bank; that exhibit 1 is 
a record of the bank showing the deposits of such insurance 


226 NEBRASKA REPORTS. [VoL. 116 


State, ex re!. Spillman, v. Security State Bank 


company from February 27, 1922, to August 6, 1923, being 
a record of debits and credits; that letters, exhibits 2, 3, 4, 
and 5, passed between the bank and the insurance company, 
as they each indicate, and that each thereof refers to the 
account in question. This account, as it was at the time 
of the appointment of the receiver, was evidenced by ex- 
hibit 1, which reflects transactions indicated by the debits 
and credits covering nearly $2,000, and left remaining at 
the time of the closing of the bank, in appearance, the sum 
of $413.01. 

Exhibit 2 purports to be a letter written by the insurance 
company to the bank, as follows: ‘‘February 25, 1922. Se- 
curity State Bank, Eddyville, Neb. Friend O’Meara: In- 
closed find our check for $1,000 which please place on open 
‘account. This is sent at the request of our Mr. Trumbo. 
He tells me he will call on you later and anticipates doing a 
nice business in connection with yourself. I appreciate this 
connection very much as you will probably recall I visited 
you in December. Yours very truly, E. M. Searle, Jr., 
President.” 

Exhibit 3 is a letter from the bank to the insurance com- 
pany, as follows: “October 17th, 1922. Omaha Life Insur- 
ance Co., Omaha, Nebraska. Gentlemen: We are low on 
our reserve today and we were wondering if you could 
accommodate us with a deposit of say $2,000 for thirty or 
sixty days. The crops and live stock are not moving the 
way they should here on account of the shortage of cars. 
We can send you a time certificate or place it on open ac- 
count at 5% interest. Yours very truly, Cashier.” 

Exhibit 4 purports to be in answer to exhibit 3, and is as 
follows: “October 23d, 1922. Security State Bank, Eddy- 
ville, Nebraska. Friend O’Meara: I have your letter of 
the 17th, requesting a deposit of $2,000. The only way I 
could comply with this request would be to draw money 
from some other country bank; then I would have a deuce 
of a time explaining why I did so to the other fellow. We 
are making several farm loans which is using all of our 
money available at the present time. However, I am inclos- 
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ing you our check for $500 which please place to open ac- 
count as per your letter. Yours very truly, E. M. Searle, 
Jr., President.” 

Exhibit 5 is a letter from the insurance company to 
the bank, as follows: “February 17, 1923. R. O’Meara, 
Cashier, Security State Bank, Eddyville, Neb. Dear Mr. 
O’Meara: We have maintained a deposit in your good bank 
for some time past. This was either placed with you or in- 
creased on account of Mr. John F. Trumbo, who was working 
in your vicinity at that time. Will you please state to me, 
using the self-addressed stamped envelope enclosed, wheth- 
er Mr. Trumbo’s services for us in your vicinity were satis- 
factory and also whether or not our method of handling the 
deposit and maintaining it with you has been to your ad- 
vantage and to your satisfaction? Yours very truly, H. E. 
Worrell, Sec’y-Treas.”’ 

Under the record thus submitted, has the claimant fur- 
nished proof entitling it to share in the guaranty fund? 

As we conclude, one seeking to recover, as the claimant 
in this case, carries the burden of furnishing proof, not only 
that cash or its equivalent was deposited in the bank, but, 
further, that such deposit was made under conditions and 
circumstances which do not transgress specific limitations 
of the bank guaranty law. 

In thus concluding, we are in harmony with our previous 
holdings on the question. The purpose and scope of the 
bank guaranty law was announced by us in Jams v. Farm- 
ers State Bank, 101 Neb. 778-782, as follows: “The act 
creating the depositors’ guaranty fund was intended by 
the legislature to be a shield of protection against loss to 
those who in good faith deposit their money in state banks 
in compliance with the terms of the statute. Unless its pro- 
visions are fairly construed and impartially enforced, this 
salutary law might become a destructive sword in the hands 
of unscrupulous persons having unlawful designs on the 
depositors’ guaranty fund.” The law thus expressed has 
been approved and followed by many courts, and has been 
in no manner modified by us. 
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In State v. Banking House of A. Castetter, 110 Neb. 564- 
567, we, in effect, approved the above quotation, and further 
said: ‘Speaking generally, to create a deposit, within the 
meaning of the statute, money or the equivalent of money 
must in intention and effect be placed in or at the com- 
mand of the bank, under circumstances which do not trans- 
gress specific limitations of the bank guaranty law’’—which 
was virtually a quotation and adoption of the law as an- 
nounced in Fourth Nat. Bank v. Bank Commissioner, 110 
Kan. 380. 

This same language was adopted and approved by us in 
State v. Farmers State Bank of Halsey, 111 Neb. 117, and 
in that case. at page 126, we further held: “‘They (the cer- 
tificates) were issued in violation of law, and cannot be 
considered as deposits within the meaning of that term as 
used in the guaranty law.” 

In State v. Peoples State Bank, 111 Neb. 126, 132, we 
said: “The guaranty fund is not liable beyond the terms 
of the statute which is in point of law the contract. The 
guaranty fund is a creature of the statute, and the legisla- 
ture, by fair construction of the statute, has fixed the condi- 
tions upon which deposits in banks are protected. The 
guaranty fund is not available as security in every case 
where money is put into a bank. Its liability extends only 
to those transactions which under the law may be said to be 
deposits.” While the conclusion arrived at in the case last 
cited was overruled by us on rehearing (111 Neb. 136), 
the language above quoted was in no manner criticised or 
modified, is forceful, and we adopt it as a part of this opin- 
ion. 

The above holdings in regard to creating a deposit were 
readopted by us in State v. Farmers State Bank of Winside, 
112 Neb. 380, in which latter case we further held: “In de- 
termining whether a transaction creates a ‘deposit’ within 
the protection of the guaranty fund, the law will look 
through all semblances and forms to ascertain the actual 
facts as to whether there has been a bona fide deposit, and, 
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if not, the guaranty fund does not protect the transaction, 
no matter how it may be evidenced.” © : 

Then, again, in Rogers v. National Surety Co., ante, p. 
170, we held: ‘The depositors’ guaranty fund is a 
creation of statute, possessing such rights and subject to 
such liabilities as the legisature has provided; the liabili- 
ties thus imposed thereon are analogous to that of a ‘guar- 
antor’ as distinguished from a ‘surety.’” That is, under the 
statute the guaranty fund is an independent entity, and 
only those who bring their right of recovery within the 
statutory limitations are entitled to share therein. 

It must further be remembered that, as to the burden of 
proof, the law was announced in State v. Farmers State 
Bank of Halsey, 111 Neb. 117, 122, as follows: “A holder 
of a certificate of deposit in a bank who seeks to hold the 
guaranty fund liable for its payment must show that the 
transaction leading up to the issuance of the certificate 
was such that the law holds the guaranty fund liable for its 
payment.” This holding was reaffirmed by us in Kuhle v. 
Farmers State Bank of Cotesfield, 115 Neb. 648, and made 
syllabus No. 1 thereof, our last expression on the subject. 
In the Kuhle case we further held by paragraph 3 of the 
syllabi: “Neither banks nor their officers can impose a lia- 
bility upon the guaranty fund; such obligation is one fixed 
by statute alone.” 

Thus, it will be seen that the right to participate in this 
beneficent provision of the statute, to wit, the depositors’ 
guaranty fund, is not open to a claimant merely by reason 
of his holding a certificate of deposit issued by the bank in 
question, or that the books of the bank on their face show 
a deposit to have been made by him, or that he actually 
made a deposit of money or its equivalent in such bank. 
Such claimant must, by his proof, go farther and show that 
the deposit was one made under facts and circumstances 
which do not transgress specific limitations of the law giv- 
ing rise to such guaranty fund. 

Considering the record as a whole, we must conclude 
that the claimant has not met the burden cast upon it by 
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the statute. In this we are strengthened by the fact that 
the letters, heretofore quoted, indicate that a collateral 
agreement was had between the bank and the claimant, 
which contravened section 39, ch. 191, Laws 1923. 

Our attention has been called to State v. Farmers State 
Bank of Bushnell, 114 Neb. 826, wherein in the course of 
the opinion the words “prima facie” are used in discussing 
the evidence. It may be said, however, that this was simply 
part of the argument leading up to the final conclusion 
reached; but it is not controlling in arriving at the conclu- 
sion therein, as both the claimant and the representative 
of the bank testified that the transaction was one in the or- 
dinary course of business, and without a collateral agree- 
ment. 

The judgment of the trial court is right, and is, 
AFFIRMED. 
Goon, J., dissents. 
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THOMPSON, J. 

This is an appeal from a decree determining that the dis- 
trict court for Banner county was without jurisdiction to 
appoint a receiver in a suit pending in the district court 
for Scotts Bluff county, as such counties were not in the 
same judicial district. The facts are so involved as to re- 
quire a detailed statement thereof. 

In March, 1920, Peter O’Shea and Matilda O’Shea, his 
wife, and Charles L. Schuler and Sophia C. Schuler, his 
wife, appellees, made, executed and delivered to Commodore 
C. Hampton and Martha E. Hampton, husband and wife, 
appellants, their promissory note for the sum of $25,000, 
payable ten years after date, with interest payable annually 
as per coupons attached. To secure the payment thereof 
they executed and delivered to the Hamptons their certain 
mortgage deed on 248 acres of land in Scotts Bluff county. 
The note and the mortgage each contained an accelerating 
clause, and the latter an additional clause which provided 
that the mortgagors should pay “all taxes and assessments 
levied upon said real estate.” 

On September 7, 1922, this action was instituted by the 
Hamptons against the mortgagors and Anna M. Taylor et 
al., in the district court for Scotts Bluff county, to foreclose 
the mortgage. The petition contained the usual allegations, 
both as to the unpaid taxes, the execution of the note, coupons 
and the mortgage, the conditions therein, and a breach 
thereof on the part of the mortgagors by reason of their 
not having paid interest and taxes when due; also the nec- 
essary facts usually alleged for the appointment of a re- 
ceiver; and that the defendant Taylor claimed some inter- 
est in the premises by reason of a tax sale certificate issued 
to her by the county treasurer of Scotts Bluff county for 
taxes due on the premises for the year 1920, and a receipt 
for taxes for the year 1921, but that her lien was inferior 
to that of plaintiffs’ mortgage. The petition also contained 
the usual prayer for ascertainment of the respective 
amounts due, priority of liens, that the property be sold, 
proceeds first applied to the payment of the costs, and then 
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to the payment of the amount found due and owing to the 
plaintiffs, and for a deficiency judgment; and that in the 
meantime a receiver be appointed to take possession of the 
lands and collect the rents and profits thereof. Legal ser- 
vice of summons was had on each of the defendants. Anna 
M. Taylor filed an answer and cross-bill, alleging, among 
other things, that her tax lien covered all the lands de- 
scribed in plaintiffs’ mortgage, except lot 6, section 31, 
township 22 north, range 54; that she had paid the taxes 
for the year 1920, amounting to $1,795.49 on May 4, 1922, 
and on May 8, 1922, had paid the taxes for 1921, amounting 
to $1,485.02, and by reason thereof she asked judgment for 
$1,795.49, with 15 per cent. interest from May 4, 1922, and 
$1,485.02, with 15 per cent. interest from May 8, 1922, and 
-also an attorney’s fee equal to 10 per cent. of the amount 
allowed, and prayed that her lien might’ be determined to 
be the first and best lien on the premises and prior to that 
of the plaintiffs’ mortgage. 

On November 29, 1922, all defendants, save Taylor, hav- 
ing failed to plead, their default was entered; evidence was 
introduced by plaintiffs covering the facts set forth in their 
petition, and by defendant Taylor as to her tax lien; and 
the court entered the ordinary decree of foreclosure and 
sale, finding generally in favor of plaintiffs, save and except 
that the tax lien of defendant Taylor was the first lien in 
suit on the lands in question, and ordered the property sold 
and the proceeds applied to the payment of the plaintiffs’ 
mortgage, the amount so found due plaintiffs being $29,- 
427.77, with 10 per cent. interest thereon, and costs; and 
a stay of nine months at request of defendants was made 
a part of the decree, which decree was on the same day 
journalized. However, such decree did not respond to that 
part of plaintiffs’ prayer asking for the appointment of a 
receiver. The land was sold in the usual manner on Jan- 
uary 5, 1925, and was bid in by plaintiff Commodore C. 
Hampton, in behalf of himself and wife, for the sum of 
-$85,000, which sale was duly and legally confirmed on Feb- 
ruary 20, 1925. A sheriff’s deed was issued to the pur- 


VoL. 116] SEPTEMBER TERM, 1927. 233 


Hampton v. O’Shea. 


chaser May 26, 1926, which was duly recorded, and pos- 
session of the premises taken. 

In law the decree as entered, until modified or set aside, 
determined the status of the parties before the court, and 
their respective interests in the lands involved at the time 
of its rendition. Yates v. Jones Nat. Bank, 74 Neb. 784; 
Trainor v. Maverick Loan & Trust Co., 92 Neb. 821; Lack- 
ey v. Yekel, 118 Neb. 382; Union Central Life Ins. Co, »v. 
Saathoff, 115 Neb. 385; 15 R. C. L. 430. Hence, that part 
of the decree determining that defendant Taylor, by reason 
of her respective tax purchases, had a lien on the lands in 
suit superior to that of plaintiffs, and this whether such 
taxes were of a general or special nature, becomes and is 
immaterial for our consideration, as does also the question 
as to whether or not the taxes were levied on the mortgage 
or levied on the land. When, at the sale under the decree, 
the plaintiffs purchased the premises, they made such pur- 
chase subject to the provisions of the decree, and neither 
party could be heard to gainsay or deny the force of the 
decree so rendered at the hearing of the application under 
consideration. 

The record also shows that on June 28, 1923, a peti- 
tion was filed in this case in the district court for Scotts 
Bluff county, one of the counties of the seventeenth judicial 
district, by plaintiffs, seeking the appointment of a receiver 
of the lands involved, and that such receiver be empowered 
to collect the rents and profits thereof and apply the pro- 
ceeds to the payment of the taxes against the land; alleg- 
ing that the land was owned by the mortgagors and was 
rented by them to certain tenants to be cultivated to sugar 
beets, and had been under such lease so cultivated; that the 
amount due plaintiffs, principal and interest, as evidenced 
by the decree of foreclosure, was $31,144.38; that the taxes 
against the land for the years 1920, 1921, and 1922 were 
the sum of $5,415.41, which included that covered by the 
decree in behalf of defendant Taylor, with interest thereon ; 
that the mortgagors, defendants, had threatened to, and 
would, appropriate the rentals to their own individual use 
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and not to the payment of such taxes, and that the property 
covered by the decree was insufficient to pay the mortgage 
debt; together with other allegations usually contained in 
such applications; also in the notice suggested the appoint- 
ment of J. P. Westervelt as such receiver, and submitted 
the names of certain ones as bondsmen, which notice and 
suggestion were served on each of the mortgagor defend- 
ants demanding their appearance at the courthouse in 
Seotts Bluff county, where the case was pending, on July 
10, 1923, when the matter of appointing such receiver would 
be heard. On this petition the defendants joined issue by 
way of answer filed July 12, 1923, in which they and their 
wives lodged a general denial; alleging, further, that the 
premises were their homestead and so occupied; that the 
premises were not deteriorating, but were being enhanced 
in value by way of valuable and permanent improvements 
being then placed thereon; that the premises were worth 
more than the amount of the incumbrances; that each of 
the defendants was solvent, and prayed that the petition 
be dismissed. On the same day it was agreed by and be- 
tween the plaintiffs and such answering defendants that 
the application to take charge of the rents and profits accru- 
ing on the lands in question ‘‘shall be heard before the Hon- 
orable J. L. Tewell, district judge presiding at Harrisburg, 
Banner county, Nebraska (one of the counties of the thir- 
teenth judicial district), on the 12th day of July, 1923; 
that all matters pertaining to said application be presented 
to said court, and that the same be disposed of in all things 
as though said court were sitting in Scotts Bluff county, 
Nebraska; that all discrepancies of said notice with respect 
to the time and place of the hearing therein specified be 
and the same are hereby waived.” This stipulation was en- 
titled as in the original suit, and was duly signed by plain- 
tiffs and defendants by their respective attorneys. In pur- 
suance of this agreement, the parties proceeded to Harris- 
burg, in Banner county, where the entire matter was heard 
before the court, as indicated in such stipulation, evidence 
taken, etc. After which, and on the same day, it was found 
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by the court that such an agreement had been entered into, 
and that the case was before it by reason thereof; that due 
and legal notice had been givén of the pendency of such 
application and hearing before such court; that the facts 
set forth in the application for. the appointment of a receiv- 
er were true, and found generally in favor of the applicants ; 
ordered that J. P. Westervelt of Gering, Nebraska, be ap- 
pointed receiver of 175 acres of such real estate, upon 
which there was at the time a crop of growing sugar beets; 
but, as to the other portions of the 248 acres, they were 
exempted from the order as being the homestead of the de- 
fendants Charles L. Schuler and Sophia C. Schuler, his 
wife; further, directed the bonds to be given by applicants 
and receiver, .respectively; and that defendant Schuler 
might upon proper application to the court make complaint 
and present same to the court with respect to the land set 
apart to him as his homestead exemption; that the receiver 
on his due qualification is ordered to apply any moneys re- 
ceived from the proceeds of such beet crop, first, to the 
purpose of redeeming the tax sales now against the premis- 
es, and that he shall hold the balance of such moneys until 
the further order of this court; further, that the order shall 
apply solely to so much of the present beet crop as belongs 
to defendants O’Shea and Schuler, and shall in no manner 
affect that portion which belongs to the tenant; that the 
receiver shall remain in possession of the premises until 
further order of the court, and shall have full authority to 
rent the same and apply the proceeds thereof as by the court 
directed. This order was entered at Harrisburg, July 12, 
1923, and on the same day filed and entered upon the jour- 
nal of the district court for Scotts Bluff county. The re- 
spective bonds were duly given and approved, and the re- 
ceiver entered upon the discharge of his duties, and col- 
lected rentals and paid the same out as shown by his report 
hereinafter referred to, to all of which the defendants, mort- 
gagors, lodged numerous objections and protests, upon 
which hearings were had, and each thereof overruled. It 
may be said, however, that in neither of such protests or 
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objections was the question of the jurisdiction of the court 
to enter the decree at Harrisburg raised. As lodged, they 
simply directed the attention of the court to certain reasons 
previously interposed as to why a receiver should not have 
been appointed. Finally, on January 7, 1927, and after 
the receiver had filed his final report and asked the court’s 
approval thereof, the defendants, mortgagors, interposed 
another petition and objections to the receiver’s appoint- 
ment. 

The receiver’s report, omitting formal parts, was as fol- 
lows: 

Items of receipt 


Nov. 18-24 From tenant for oats............ $ 85.92 
Dec. 2-24 Clerk of district court.......... 2,150.11 
Dec. 4-24 Clerk of district court.......... 418.52 
Dec. 13-24 Clerk of district court........ 102.97 
Dec. 18-24 1928 beets and-tops.............. 4,785.20 
Dec. 31-24 Clerk of district court.......... 419.71 
Mar. 26-25 Clerk of dstrict court............ 419.71 
$8,382.14 
Disbursements 
Dec. 4-24 Paid on taxes....-....2..22..000...- $ 873.17 
Dec. 15-24 On tax sale certificate.......... 6,669.55 


Mar. 27-25 Gering Lumber Co., lumber 
for repairs on tenant house 174.38 
Mar. 28-25 L. L. Raymond, attorney 


POCS) Shen ecte tak arene 200.00 
June 3-25 Applied on taxes.................. 419.71 
Balance on hand deposited 
in Gering National Bank.... 45.33 
$8,382.14 


The facts set forth in the petition and objections of de- 
fendants, filed January 7, 1927, as well as those in plaintiffs’ 
answer, and the reply of petitioners thereto, need not be 
extended herein, as that which was put in issue thereby is 
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reflected by findings in the decree rendered January 20, 
1927, which were, in substance, as follows: A finding gen- 
erally in favor of defendants, and against the plaintiffs and | 
receiver; that at no time had a final order been made from 
which an appeal could be had; that the crop of beets was 
growing on the land at the time of the first application, 
and was not subject to the mortgage lien; that the proceeds 
of the 1923 crop received by the receiver was $4,785.20, 
which was paid into court by the sugar company by agree- 
ment of parties, and by the court ordered paid to the re- 
ceiver, and that defendants are entitled to such proceeds; 
that under plaintiffs’ mortgage they were obligated to pay 
the general taxes thereon; that the mortgagors’ interest in 
the land was liable for taxes levied for irrigation purposes ; 
that the mortgagees’ interest in the land by reason of 
their mortgage at all times equalled, if it did not exceed, 
the value of the lands covered thereby, and that all general 
taxes in question were so levied; that the general taxes 
levied on lot 6, section 31, township 22 north, range 54, 
were included in a tax sale certificate issued by the county 
treasurer to Martha E. Hampton, plaintiff, for the sum of 
$171.76, was paid by the receiver as such, but that such 
certificate was in such Hampton’s hands uncanceled, and 
so stood at the time of the sale under foreclosure decree and 
confirmation of sale; that such amount, with 7 per cent. 
interest from February 20, 1925, is due defendants, and 
that it would be inequitable to permit plaintiffs to retain 
the land without the repayment to defendants of such sum; 
that the plaintiffs’ bid at the foreclosure sale of the premises 
was $35,000, and sale was so confirmed; that plaintiffs bid 
in and purchased the lands subject to the tax lien of Anna 
M. Taylor and her assignees, and are estopped to deny the 
‘validity thereof; that they had received the amount thereof 
with interest from the receiver, and should not be permitted 
to retain such premises under such sale without paying the 
sum computed, as evidenced by the respective receipts of 
the county treasurer, with interest thereon, as by statute 
provided ; that the receiver was without authority to so dis- 
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burse the money by him received, but that he did, however, 
apply such funds on the Taylor certificate, without dis- 
charging the same, in the sum of $6,669.55 on December 
15, 1924, and the sum of $419.71 on June 3, 1925; that he 
was not authorized to employ an attorney, and must reim- 
burse the fund in his hands by reason of payment made tc 
an attorney, to wit, $200; that the receiver has in his hands, 
as such, $1,121.12 over and above the amount disbursed on 
taxes, and should pay such sum without interest to defend- 
ants; further, that the judge of the district court for Ban- 
ner county, in the thirteenth judicial district, as well as the 
court, was without jurisdiction, and that the order and de- 
cree, if any such was entered of record in such court, was 
without authority, and without jurisdiction on the part of 
such judge, as well as such court; that the apparent ap- 
pointment was void, as were all acts of J. P. Westervelt act- 
ing thereunder. The court then entered the following judg- 
ment: 

“(1) That the order dated July 12, 1923, entered in this 
action and purporting to appoint a receiver over the premis- 
es described herein, be and hereby is vacated and set aside 
as being wholly void. (2) That plaintiffs be and hereby 
are ordered to comply with (their) bid and pay into. court 
for use of defendants, Peter O’Shea and W. J. Stafford 
as administrator of the estate of Charles L. Schuler, de- 
ceased, the sum of $171.76 with interest from February 20, 
1925; $6,669.55 with interest from December 15, 1924; 
and $419.71 with interest.from the 3d day of June, 1925. 
That the amount of bid applicable on plaintiffs’ decree be 
reduced by said amounts, and said sums shall not be appli- 
cable on or considered upon any deficiency herein. That bal- 
ance of bid after payment of costs be paid and retained by 
plaintiffs on said decree. That J. P. Westervelt be and here- 
by is ordered to pay to said defendants che sum of $1,121.12. 
That said sums exclusive of interest are the total proceeds 
of crops and rents from said premises for the year 1923 
and 1924 received by said Westervelt, and said interest be- 
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ing from dates that. sums were applied to benefit of the 
plaintiffs herein.” 

We have carefully examined the bill of exceptions, as 
well as the transcript, and find that the conclusions of the 
trial court as to the facts, and the application of the law 
thereto, are supported by the evidence, and in harmony 
with the statutes applicable as construed by our previous 
holdings, save and except as hereinafter corrected and modi- 
fied. 

The law applicable to a receiver acting under a legal ap- 
pointment, or one holding such position prima facie legal, 
is without application here. 

As we conclude, the sum of $873.17 was paid by the re- 
ceiver on December 4, 1924, in redemption of previous un- 
paid taxes on lot 6, section 31, township 22 north, range 
54, for the years 1920, 1921, 1922, and 1923, and the same 
was a valid tax on such tract, and that the order to pay 
the same was included in the original appointment of the 
receiver, and orders subsequently made by the court in 
Scotts Bluff county, on application of plaintiffs, the same 
as in the matter of the other taxes paid by such receiver, 
and should have received the same consideration and dis- 
position in the decree appealed from. The bid of plain- 
tiffs at foreclosure sale was in law, as well as in equity and 
justice as between the plaintiffs and this receiver, and the 
mortgagors, subject to such taxes. Thus, as the payment 
by the receiver was made at the instance of plaintiffs, and 
as they and their property were thus relieved from liabili- 
ty to the extent thereof, the plaintiffs, and not the receiver, 
should be required to reimburse the mortgagors for their 
money thus wrongfully taken and applied. 

We further find that the item of $174.38 for lumber, 
which forms a part of the disbursements of the receiver, 
should have been allowed and added to the amount that 
plaintiffs were required to pay, and not included with that 
found to remain in the receiver’s possession. This lumber 
was bought, and as we infer the repairs were made, after the 
plaintiffs had bought the lands and the sale had been con- 
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firmed, and, as above suggested, such payment was at the 
plaintiffs’ instance. 

As to the $200 attorney’s fee paid out by the receiver: 
The record discloses, as above indicated, that the plaintiffs 
were the moving parties in procuring the appointment of 
such receiver, as they were as to each and all! of the orders 
directing him as to his duties, and is without evidence 
showing any necessity on the part of the receiver for an 
attorney. Further, the record fails to show that an appli- 
cation was made by the receiver for the appointment of 
an attorney, and we therefore conclude, with the trial court, 
that an allowance to him should not be made therefor. 

The evidence, as well as the findings of the trial court, 
lead us to determine that, in addition to the amount re- 
ceived by Westervelt, as shown by his report, to wit, 
$8,382.14, he received $171.76 which he had paid on cer: 
tificate held against lot 6. Thus, we find that Westervelt 
received in all the sum of $8,553.90, and that he paid out, 
and should be credited with having made payments out of 
such funds in pursuance with orders of the court, the sum 
of $8,308.57, consisting of the following items: 


Dec. 4, 1924, Paid on tax certificate against lot6$ 873.17 
Dec. 15, 1924, On tax sale certificate of Taylor.... 6,669.55 


Feb. 20, 1925, On taxes against lot 6.......002.....0.. 171.76 
Mar. 27, 1925, Gering Lumber Co. for repairs on 

tenant houSe.............0002...02c0cc eee eee 174.38 

June 3, 1925, Applied on taxes........00022.. 419.71 

Tota liic late dhe ees et ied Sa ee porte $8,308.57 


Thus, there remains in the hands of Westervelt, to be by 
him paid over to the defendants without interest, the sum 
of $245.33. 

As all of the aforesaid payments were made at the in- 
stance of plaintiffs and for their benefit, out of funds be- 
longing to defendants, and this without defendants’ con- 
sent and against their wishes, and as each thereof was ap- 
plied in payment of obligations that plaintiffs, in order to 
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clear the title to their property, would have had to pay. 
and as the same were in reference to the lands in question, 
a lien for that amount should be impressed upon such 
lands as an entirety, and plaintiffs be required to reim- 
burse the defendants therefor, together with interest as 
determined by the trial court; and a day certain should be 
fixed for such payments, and, upon the failure of plaintiffs 
to pay the sum at such date, foreclosure of such lien could 
be had as against such lands, or contempt proceedings insti- 
tuted. 

Therefore, the judgment of the trial court is affirmed in 
part, reversed in part, and the cause remanded, with direc- 
tions to modify the original decree to conform with this 
opinion. , 

AFFIRMED IN PART, AND REVERSED IN PART. 


BEN ROSS, APPELLEE, V. JOE DIAMOND ET AL., APPELLANTS. 
FILED DECEMBER 9, 1927. No. 25431. 


APPEAL from the district court for Douglas county: ALEX- 
ANDER C. TROUP, JUDGE. Reversed. 


Baldrige, Dorsey, Randall & Baldrige, for appellants. 
Frank C. Yates, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ. 


PER CURIAM. 

This case has been heretofore submitted to the commis- 
sion, an opinion prepared and adopted by this court, and is 
now before us on a motion for rehearing. 

The action was upon an alleged oral contract, to recover 
for a bonus or a sum to be paid in addition to a salary for 
acting as-manager for one of defendants’ stores. The plain- 
tiff recovered a judgment for the full amount, and the opin- 
ion, heretofore adopted, reversed the judgment and re- 
manded the cause, with directions to dismiss the action. 
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a ee i ass eset Sess 


On the trial defendants produced and introduced in evi- 
dence a written contract, by the terms of which the plaintiff 
would not have been entitled to the bonus. Plaintiff ad- 
mitted the execution of this contract, but claimed that he 
was tricked into signing it, and did not know what it con- 
tained, and supposed that it contained the oral contract as 
alleged by him. 

We are of the opinion that the evidence upon the point as 
to whether he was induced by trickery or fraud to sign the 
contract was insufficient to submit that question to the jury, 
and for that reason the judgment was properly reversed. 
However, upon a subsequent trial, additional evidence may 
be adduced. 

Our former judgment is therefore modified, so as to re- 
verse the judgment and remand the cause for further pro- 
ceedings, and the judgment heretofore entered is modified 
to that extent. 

REVERSED. 


WILLIAM C. EDNEY, APPELLEE, V. CARL C. JENSEN ET AL., 
APPELLANTS. 


FILED DECEMBER 9, 1927. No. 25178. 


1. Mortgages: MERGER. “Ordinarily, when one having a mortgage 
on real estate becomes the owner of the fee the former estate is 
merged in the latter.” Wyatt-Bullard Lumber Co. v. Bourke, 
55 Neb. 9; Citizens State Bank v. Petersen, 114 Neb. 809. 

PRESUMPTICN. “But the mortgagee may in 

such case keep his mortgage alive when it is essential to his 

security against an intervening title. If there was no expres- 
sion of his intention in relation to the matter at the time he 
acquired the equity of redemption, it will be presumed, in the 
absence of circumstances indicating a contrary purpose, that 
he intended to do that which would prove most advantageous 

to himself.” Wyatt-Bullara Lumber.Co. v. Bourke 55 Neb. 9; 

acsdiies State Bank v. Petersen, 114 Neb. 809. 

: Ordinarily, it is presumed that one 

must have intended to keep alive his mortgage title. where it 
was essential to his security against an intervening title: and 
this presumption applies although the party through ignorance 


20 ——— 
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of such intervening title may have actually discharged the 
mortgage and canceled the notes and really intended to ex- 
tinguish them. 

Priority. A subsequent mortgagee, whose mortgage 
expressly recites that it is subject to prior mortgages, cannot 
be heard in equity to say that he is an innocent purchaser and 
entitled to cancelation of or priority over such other mortgages, 
where there was no privity of contract or of dealing between 
him and the prior mortgagee. and where the things relied on 
by him to entitle him to such priority consist of dealings between 
his mortgagor and the prior mortgagee, which dealings a court 
of equity in the same suit does not regard as a proper ground 
for cancelation of the mortgages as between the mortgagor and 
prior mortgagee. 


APPEAL from the district court for Valley county: Ep- 
WIN P. CLEMENTS, JUDGE. Affirmed. 


J.C. Cook and Munn & Norman, for appellants. 
Davis & Davis, contra. 


Heard before Goss, C. J.,. DEAN, DAy, Goop, THOMPSON, 
and EBERLY, JJ. 


Goss, C. J. 

The appellants, Carl C. Jensen and Emma M. C. Jensen, 
his wife, and Hans Nelsen, defendants below, appeal from 
the judgment and decree of the district court foreclosing 
two mortgages in favor of William C. Edney, plaintiff be- 
low, appellee herein, and ranking Hans Nelsen’s mortgage 
inferior to those of plaintiff. 

March 5, 1919, Edney sold and conveyed the farm in ques- 
tion to Jensen for $29,750. Jensen paid part cash, and he 
and his wife, on March 11, 1919, gave to Edney two mort- 
gages for the remainder of the purchase price, one for 
$15,000 and one for $5,000, to secure two notes for those 
amounts, both due March 1, 1924, with interest at 6 per 
cent. per annum, payable annually each March 1, as evi- 
denced by coupon notes attached. Jensen and wife took 
possession of the premises and remained in possession un- 
til March 1, 1925. Jensen paid the interest on the debt 
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for three years. He did not pay the interest coupons, 
amounting to $1,200, due March 1, 1923, nor those for the 
same total due March 1, 1924. So, on March 8, 1924, Jen- 
sen and Edney entered into a written agreement under the 
terms of which Jensen and wife were to execute a deed of 
the premises to Edney, to be held in escrow at the First 
National Bank of Ord, and to be delivered if Jensen did 
not pay the interest on the mortgages by January 1, 1925; 
Jensen was to continue in possession during 1924 and, if 
he did not pay the interest, he was to pay $1,200 cash rent 
for the premises for that year and $50 as interest thereon. 
The deed was executed by the Jensens to Edney the same 
day. One of the covenants as to the premises is “that they 
are free from incumbrances except incumbrances of rec- 
ord.” The deed, containing a recited consideration of 
$22,520, was placed in escrow. Jensen was unable to pay 
any of the interest, but he paid the cash rental for 1924 
as stipulated. The escrow deed was delivered to Edney 
and it was recorded January 20, 1925. On January 26, 
1925, Edney executed releases of the two mortgages and 
these were recorded February 5, 1925. As before stated, 
Jensen gave up possession March 1, 1925. 

On July 22, 1920, Jensen and wife (and another Jensen 
and wife) had executed and delivered to Hans Nelsen, the 
father-in-law of Jensen, a mortgage for $4,000 on these 
same premises. This mortgage, recorded July 29, 1920, 
contains a recital that it is ‘subject however to a prior mort- 
gage of $20,000, to William C. Edney, which mortgage ma- 
tures on the lst day of March, 1924, and bears 6% inter- 
est.” 

February 24, 1925, Edney began this suit to foreclose the 
two mortgages against Jensen and wife, making Nelsen a 
party defendant by reason of his $4,000 mortgage. The 
plaintiff alleged that it was the intention of the parties 
that the deed from the Jensens to him was to be subject 
only to his two mortgages, that the recital in it that the 
title was clear except incumbrances of record was a mis- 
take of the scrivener, and that, until after he had released 


VoL. 116] SEPTEMBER TERM, 1927. 245 


Edney v. Jensen. 


his mortgage of record, and until February 19, 1925, when 
he first learned of it, the plaintiff was ignorant of the fact 
of the execution of the Nelsen mortgage and of the record 
thereof. The petition alleged that the Jensens fraudulent- 
ly concealed the fact of the Nelsen mortgage from plain- 
tiff, and that the known purpose of the deed from the Jen- 
sens to plaintiff was to save expense of foreclosure, and to 
put title back in plaintiff, subject only to taxes and to the 
mortgages held by plaintiff. He prayed that the release 
‘be canceled, and that he be decreed prior liens to Nelsen 
and awarded a decree of foreclosure. The Jensens by their 
answer traverse the petition of plaintiff and plead estop- 
pel; and Nelsen, by answer and cross-petition, sets up 
his mortgage, praying that it may be decreed a first lien, 
traverses the petition of plaintiff on all points prejudicial 
to him and pleads estoppel. 

The trial court found and decreed in substance with the 
position of the plaintiff as set forth in the petition: That 
he agreed to accept the deed from the Jensens in the belief 
that it would operate to reconvey to him a good title, 
subject only to taxes and to his mortgages, and that when 
he executed the releases he had no knowledge of the Nelsen 
mortgage; that the two interests of plaintiff should not in 
equity merge but remain distinct; that plaintiff should 
have a decree for $24,081.70, with interest, as a first lien, 
and Hans Nelsen a decree for $5,509.33, with interest, as 
a second lien; that the plaintiff credit on said amount so 
found due him all the rentals received by him from March 
1, 1925, less the taxes paid by him; and that an order of 
sale issue unless the decree be satisfied within 20 days. 
The amount found due in the decree shows that credit was 
given for the $1,250 rental paid by Jensen to plaintiff for 
the use of the premises up to March 1, 1925. 

On a perusal of the whole record and of the briefs, we 
find very little dispute between the parties as to the facts. 
The only one of consequence, as we view it, is that as to 
whether the plaintiff had knowledge of the Nelsen mort- 
gage at the time he consummated his settlement with Jen- 
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sen and until after plaintiff had released his mortgages 
and obtained an abstract of title. On this point there is 
an issue of fact between Edney and Jensen. There is no 
other affirmative oral testimony directly on the subject. 
Edney testified that no one ever told him of the $4,000 
mortgage, and the only other oral testimony as to such fact 
is that of Jensen, who says that when they were negotiat- 
ing a settlement in 1924 he told Edney that his “father- 
in-law had $4,000 on the place.” The plaintiff denied this 
categorically, and another witness who was present at the 
time does not remember anything being said about any 
other than the Edney mortgages on the premises, though 
he was there with Edney and Jensen at the Jensen home 
“negotiating with Mr. Jensen or trying to place a loan on 
the place.” We find on this and on the other facts for the 
plaintiff, as did the trial court. 

The appellants state their errors relied on and follow 
them by this very practical statement of the meat of the 
controversy: ‘In a nut shell, the sole question is whether 
or not the plaintiff, when he accepted the deed, took pos- 
session of the land subject to the mortgage of Hans Nel- 
sen.” While appellants assert that it is not a question of 
merger but of contract between Edney and Jensen, yet 
the ultimate question to be determined is whether, in all 
the circumstances shown in the record, there was a merger 
of the two mortgages with the title conveyed by the deed 
and that the mortgages were thus discharged. 

The following general rules as to merger are well estab- 
lished: ‘‘Whenever a person acquires a greater and a lesser 
estate in the same property and there is no intervening es- 
tate, the lesser does not further exist as a separate estate 
but is destroyed by or is considered in law as merged in 
the greater, but when, in such a case, an intention that the 
estates remain separate and distinct is expressed or may 
be implied or inferred, no merger can ensue but the inten- 
tion will prevail.” Mathews v. Jones, 47 Neb. 616. See 
Miller v. Finn, 1 Neb. 254; Wyatt-Bullard Lumber Co. v. 
Bourke, 55 Neb. 9; McLaughlin v. Nelson, 118 Neb. 308; 
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Citizens State Bank v. Petersen, 114 Neb. 809; 19 R. C. L. 
484, sec. 276; 27 Cyc. 1381; 41 C. J. 775, sec. 869; 19 R. C. 
L. 484, sec. 276. 

In Citizens State Bank v. Petersen, 114 Neb. 809, the 
court, in a discussion of the method of arriving at the in- 
tention, quoted Wyatt-Bullard Lumber Co. v. Bourke, 55 
Neb. 9, saying: 

.“Ordinarily, when one having a mortgage on rea] estate 
becomes the owner of the fee the former estate is merged 
in the latter. 

“But the mortgagee may in such case keep his mortgage 
alive when it is essential to his security against an inter- 
vening title. If there was no expression of his intention 
in relation to the matter at the time he acquired the equity 
of redemption, it will be presumed, in the absence of cir- 
cumstances indicating a contrary purpose, that he intend- 
ed to do that which would prove most advantageous to him- 
self.” P 

We find from the evidence, as did the trial court, that 
Edney had no actual knowledge of the Nelson mortgage 
prior to the time that Edney released of record his two 
prior mortgages, and that he released his mortgages 
through ignorance that Nelsen’s mortgage intervened be- 
tween his mortgages and the title reconveyed to him by the 
Jensen deed. The pertinent question then is, whether his 
act, in this respect, in equity, manifested an intention to 
take title subject to the mortgage held by Nelsen. 

“It is presumed, as matter of law, that the party must 
have intended to keep on foot his mortgage title, when it 
was essential to his security against an intervening title, 
or for other purposes of security; and this presumption 
applies although the parties, through ignorance of such 
intervening title, or through inadvertence, have actually 
discharged the mortgage and canceled the notes, and really 
intended to extinguish them.” 2 Jones, Mortgages (7th 
ed.) sec. 878, and cases cited. 

When Edney took the land by deed from Jensen, the 
condition, as understood by him, was that he was getting 
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the land free of incumbrance, except his own mortgages, 
in’ consideration of the satisfaction of the mortgage in- 
debtedness and an entire settlement between him and Jen- 
sen. He discharged the mortgages in pursuance of that 
belief. If the condition as to the title has failed, then the 
consideration for the agreement has failed to the same ex- 
tent. So far as Nelsen’s mortgage is involved, Edney’s 
mortgages are unpaid and he may enforce them as against 
Nelsen’s mortgage lien. Smith v. Swan, 69 Ia. 412; Lins- 
cott v. Lamart, 46 la. 812: Stimpson v. Pease, 53 Ia. 572; 
Hayden v. Lauffenburger, 157 Mo. 88; Sullivan v. Saund- 
ers, 66 W. Va. 350; Stantons v. Thompson, 49 N. H. 272. 

The appellants argue that Edney is estopped, by his own 
conduct, to question the validity of the Nelsen mortgage 
as a first lien, because he took possession of the premises, 
began foreclosure, collects the rent, and does not offer to 
resurrender the premises nor return the rent collected. This 
argument does not attribute proper significance to the fact 
that the suit was commenced on February 24, 1925; that 
the plaintiff alleged that the Jensens were the owners and 
in possession; and that the Jensens held possession until 
March 1, 1925, when they surrendered it, and answered on 
March 19, 1925, alleging that plaintiff was the owner of 
the premises. With each party alleging ownership and 
right of possession in the other, the land would have been 
idle pending suit, had not one or the other taken possession 
and cared for it. The plaintiff did so and the trial court 
ordered him to account, as heretofore stated, for the rent- 
als less the taxes paid. He did account for the money paid 
him as rentals for the year the deed was in escrow. He is 
in effect an informal receiver for the court. When Jensen 
failed to eare for the property and Edney did so, the lat- 
ter was serving the interests of both by reducing the mort- 
gage indebtedness by so much as will be peocucet by the 
use of the property pending the suit. 

Nelsen cannot complain .of this operation of the equi- 
table rules herein applied. There was neither privity of 
contract nor of dealing between him and Edney. His mort- 


VoL. 116] SEPTEMBER TERM, 1927. 249 


State, ex rei. Liberty High Schoul District, v. Johnson. 


gage was in express terms, recited therein, made subject 
to the Edney mortgages. His position as a lienor was pre- 
served by the court and he cannot be heard in a court of 
equity to say that he is an innocent purchaser and as such 
can profit by the attempt of his mortgagee to advance his 
interests, so long as he, Nelsen, has been put in no worse 
position than he was before. 

For the reasons stated, we are of the opinion that the 
judgment of the trial court was right, and it is 

AFFIRMED. 


Note—See 39 L. R. A. (n. s.) 8384; 19 R. C. L. 484; 5 R. 
C. L. Supp. 1036; 6 R. C. L. Supp. 1128. 


STATE, EX REL. LIBERTY HIGH SCHOOL DISTRICT OF SIOUX 
COUNTY ET AL., RELATORS, V. L. B. JOHNSON, 
AUDITOR, RESPONDENT. 


FILED DECEMBER 9, 1927. No. 26273. 


1. Statutes: CONSTITUTIONAL PROVISION. The main purpose of the 
constitutional provision that ‘No bill shall contain more than 
one subject, and the same shall be clearly expressed in the 
title,’ was to prevent surreptitious legislation, and not to 
put the lawmakers in a straight-jacket. 

TITLE oF AcT: PuBLIc REVENUE. The title of an 
act, relating to “public revenue” and covering that entire 
subject, is comprehensive enough to include legislation both 
granting and limiting taxing power generally. 
Under title relating to public rev- 
enue, to means of administration thereof, and to the repeal 
of conflicting provisions in former acts, legislation changing 
the limitation of bonded indebtedness of school districts, as 
fixed by the school laws, from 10 per cent. of taxable property 
to 2 per cent. thereof, to correspond to general limitations in 
the new revenue act, held not inimical to the constitutional 
provision that “No bill shall contain more than one subject, 
and the same shall be clearly expressed in the title.” 

REPEAL. An independent act covering the entire sub- 

ject of legislation may change or repeal conflicting provisions 

in former acts. 
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Original proceeding in mandamus to compel respondent 
to register certain school bonds. Writ denied. 


Morrow & Morrow, for relators. 


O. S. Spillman, Attorney General, and George W. Ayres, 
for respondent. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


Day, J. 

This is an original application for a peremptory writ of 
mandamus commanding the auditor of public accounts to 
register bonds voted and issued by the Liberty high school 
district of Sioux county in the sum of $30,000 to provide 
funds for the erecting and furnishing of a high school 
building. The refusal to register the bonds was based on 
the sole ground that they exceeded the amount authorized 
by statute. Five public school districts in Sioux county 
united to form the Liberty high school district. The lat- 
ter proceeded under the statute authorizing the issuance 
of school bonds, but limiting the amount of the bonded in- 
debtedness as follows: 

“The bonds so issued shall not when added to the aggre- 
gate of the bonded indebtedness of the several school dis- 
tricts so united for high school purposes exceed ten per 
cent. of the aggregate assessed valuation of the several 
school districts as shown by the last preceding assessment.” 
Comp. St. 1922, sec. 6383. 

The vaiuation, according to “the last preceding assess- 
ment,” was $1,382,000. The bond issue of $30,000, when 
added to the aggregate of the bonded indebtedness of the 
school districts forming the high school district, amounted 
to $56,000. This was less than 10 per cent. of the “aggre- 
gate assessed valuation of the several school districts as 
shown by the last preceding assessment.” If the limit on 
the bonded indebtedness was 10 per cent. of the assessed 
valuation of the taxable property, the bond issue of $30,000 
was not excessive. Relying on the provisions of the stat- 
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ute cited, the high school district contends that it is the 
duty of the auditor to register the bonds. 

On the other hand, the auditor contends that a later 
statute limited the bonded indebtedness to 2 per cent. of 
the assessed valuation of the taxable property. Comp. St. 
1922, sec. 5912. If the position thus taken is tenable, the 
bonds, of course, exceed the amount authorized. 

The reply to the defense is that the statute limiting the 
bonded indebtedness to 2 per cent. of the assessed valua- 
tion of the property subject to taxation is void, because, 
as alleged, it violates the following provision of the Con- 
stitution: “No bill shall contain more than one subject, 
and the same shall be clearly expressed in the title.” Const. 
art. III, sec. 14. 

The facts, including the history of the bonds presented 
to the auditor for registration, are fully pleaded by the 
school district. The question at issue is raised by a general 
demurrer to the application. 

Is the limitation of 2 per cent. an enactment within the 
title of the bill containing that provision? That limitation 
originally appeared in the Laws of 1921, under the follow- 
ing title: ‘An act relating to public revenue; to provide 
means of administration thereof; to repeal articles I, II, 
Ill, VI, VII, VIII, and XI, of chapter 69, and section 6333 
and section 6346 of the Revised Statutes of Nebraska for 
1918; chapter 162 and 163, Session Laws of Nebraska for 
1919; article IV, title II, of chapter 190, Session Laws of 
Nebraska for 1919; and to provide penalties for the viola- 
tion thereof and to repeal all acts and parts of acts in con- 
flict herewith.” Laws 1921, ch. 133. 

Under this title the legislature inserted in the bill the 
provision which, if valid, changed the former statute lim- 
iting bonded indebtedness to 10 per cent. of taxable prop- 
erty and fixed the limitation at 2 per cent. thereof. The 
earlier limitation was originally imposed in 1901 under 
a title in these words: 

“An act to provide for the organization, government and 
maintenance of rural high schools.” Laws 1901, ch. 64. 
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The legislation therefore shows that different limita- 
tions applicable to school district bonds were imposed at 
different times under different titles without the formality 
of a direct amendment by the later act. With the legisla- 
tion in the condition indicated, it is vigorously argued by 
counsel for the Liberty high school district that the acts 
containing different limitations on the power of school dis- 
tricts to issue bonds relate to distinct subjects of legisla- 
tion; that one subject relates to schools and the other to 
revenue; that the limitation fixed by the act relating di- 
rectly to schools was a valid exercise of legislative power; 
that the limitation in the act relating to revenue is a viola- 
tion of the constitutional provision that “No bill shall con- 
tain more than one subject, and the same shall be clearly 
expressed in the title;’’ that the legislation on these sub- 
jects has been enacted generally in separate bills, neither 
encroaching on the subject-matter of the other; that the 
limitations under the title “Revenue” was an unconstitu- 
tional departure from the previous course of legislation. 
In the argument on these propositions, extensive referenc- 
es were made to the history of the enactments on the sub- 
jects discussed and to judicial rulings on constitutional 
and statutory law, but a decisive precedent showing that 
the bonds in controversy are invalid has not been observed. 

At a time when the school law limited the taxing power 
for bonding purposes to 10 per cent. of the assessed valua- 
tion of taxable property, the basis of assessment generally 
was 20 per cent. of actual value. Laws 1901, ch. 64, sec. 
10; Comp. St. 1922, sec. 6383; Laws 1903, ch. 73, sec. 12; 
Rev. St. 1913, sec. 6300. The later revenue law now in force 
changed the basis of assessment generally from 20 per 
cent. of actual value to actual'value. Laws 1921, ch. 133, 
art. II, sec. 1; Comp. St. 1922, sec. 5820. This change in 
the revenue law, without any change in that part of the 
school] law relating to school district bonds, would multiply 
the bonding power of a school district five times. To pre- 
vent this increase of power and to preserve the former limi- 
tation on the burden of taxation, the legislature inserted 
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in the new revenue law the provision limiting bonded debts 
to 2 per cent. of ‘the actual value of the taxable property 
in the taxing district. Comp. St. 1922, sec. 5912. This 
view of the change is in harmony with the explanation in 
a recent opinion. Drew v. Mumford, 114 Neb. 100. 

Was it competent for the legislature, under the title, 
“An act relating to. public revenue; to provide means of 
administration thereof, * * * and to repeal all acts and 
parts of acts in conflict” with the new law, to change the 
limit on the bonded indebtedness of a school district, as 
fixed by the school law, from 10 per cent. of the assessed 
valuation of taxable property to 2 per cent. thereof? The 
constitutional provision that “No bill shall contain more 
than one subject, and the same shall be clearly expressed 
in the title,’ when the language and the purpose are con- 
sidered, does not seem to require the legislature to pass 
two bills, one relating to revenue and the other relating to 
schools, in order to carry out a legislative purpose to make 
the limitation of the taxing power of school districts cor- 
respond to a proper limitation of the general taxing power 
in the revenue law. The main purpose of the constitutional 
provision was to prevent surreptitious legislation, and not 
to put lawmakers in a straight-jacket. The title of an in- 
- dependent act relating to revenue and covering that entire 
subject would naturally suggest to legislators the grant-- 
ing of taxing power and the limiting of taxing power. 
Neither is excluded. Both properly relate to revenue as 
one subject of legislation. The constitutional provision un- 
der consideration does not prevent comprehensive titles. 
Former legislation, dealing separately with taxation and 
the limitation of taxing power, did not necessarily prevent 
the lawmakers from legislating on both under the subject 
of revenue. The title, however, is not limited to “An act 
relating to public revenue.” It goes further and includes 
“means of administration” of public revenue and declares 
a purpose to repeal all acts and parts of acts in conflict 
with the new revenue law. These phrases in the title gave 
notice of a legislative purpose to repeal all acts and parts 
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of acts in conflict with the provisions of the bill. Refer- 
ence was thus made to the conflicting limitation in the 
school law under which Liberty high school district pro- 
ceeded in voting and issuing bonds. In the title, the ex- 
pression “An act relating to public revenue” and the phrase 
“to provide means of administration thereof” are broad 
enough to cover general limitations of taxing power and 
are germane to “revenue.” Any other view would ham- 
per lawmaking to an extent not warranted by the language 
or the purpose of the constitutional provision that “No bill 
shall contain more than one subject, and the same shall be 
clearly expressed in the title.” The bill was confined to 
the one subject of revenue, and that subject was clearly 
expressed in the title, within the meaning of the Constitu- 
tion. 

It is well-settled law that an independent act covering 
the entire subject of legislation may change or repeal for- 
mer enactments in conflict with new provisions. In a re- 
cent decision it was properly held that the new revenue 
law, limiting generally bonded debts to 2 per cent. of the 
actual value of the taxable property in the taxing district, 
was an act complete in itself, repealing earlier enactments 
in conflict with new provisions. Comp. St. 1922, secs. 5910- 
5912; Drew v. Mumford, 114 Neb. 100. 

In this view of the law, the bonds of Liberty high school 
district of Sioux county exceeded the amount authorized 
by statute and the auditor of public accounts properly de- 
clined to register them. The demurrer to the application 
is therefore sustained, the writ denied, and the action 

DISMISSED. 


IN RE ESTATE OF WILLIAM HOFERER. 
CHARLES C. BERLIN, APPELLANT, V. HENRY SCHWARTZ, 
ADMINISTRATOR, APPELLEE. 


FILED DECEMBER 9, 1927. No. 25787. 


1. Executors and Administrators: LETTERS TESTAMENTARY: VALIDITY. 
Letters testamentary, issued by a court which has jurisdiction 
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to grant such letters, are valid unless and unti] revoked, 
notwithstanding there may be irregularities in the proceeding 
for which, in a direct attack, they might be revoked. 

Unless a statute so requires, the 
failure of the sureties on the official bond of an executor to 
make affidavit as to their qualifications to act as such sureties 
will not render void letters testamentary, issued to their prin- 
cipal; and letters so issued are not vulnerable in a collateral 
attack because of such failure. 

CLAIMS AGAINST ESTATE: LIMITATIONS. It is the 
duty of the county judge. within 40 days after letters testa- 
mentary have issued, to make and enter an order limiting the 
time within which creditors shall present their claims for ex- 
amination and adjudication, notwithstanding such letters may 
be subject to revocation, in a direct attack. for irregularities in 
the proceeding leading up to their issuance. 

: EXTENSION OF TIME. The time 
within ahieh a dteditor of a decedent may make application to 
the county court for an order extending the time in which to 
file a belated claim is, by statute, limited to a period of three 
months after the expiration of the time previously allowed by 
order of the county court. Comp. St. 1922, sec. 1340. 

3 Fraup. The misconduct or fraudu- 
lent bets of a Benéticiaty of a decedent which prevents a credi- 
tor of decedent from filing his claim withi: the time limited by 
the order of the county court will not give to such creditor the 
right to make application for an order extending the time for 
filing his claim, where such application is not made until more 
than three months after the expiration of the time previously 
fixed in the order of the court for filing claims. 


Hy 


APPEAL from the district court for Knox county: ANSON 
A. WELCH, JUDGE. Affirmed. 


Peterson & Barta, for appellant. 
M.F. Harrington and J. F. Green, contra. 


Heard before Goss, C. J., DAy, GooD, THOMPSON and 
EBERLY, JJ., and REDICK, District Judge. 


Goop, J. 
This proceeding was begun in the county court of Knox 
county, to obtain permission to file and have examined and 
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adjudicated a claim against the estate of William Hoferer, 
Sr., deceased. The application was denied and an appeal 
taken to the district court, where a general demurrer to 
plaintiff’s amended petition was sustained and the pro- 
ceeding dismissed. Plaintiff has lodged in this court an 
appeal, as a case stated, under rule 9c of this court. 

The record discloses the following pertinent facts out 
of which this controversy arises: William Hoferer, Sr., 
a resident of Knox county, Nebraska, departed this life, tes- 
tate, on the 23d day of April, 1924, and, at the time, he 
and his son, Henry Hoferer, were indebted in the sum of 
$4,000 upon a promissory note to the plaintiff, Charles C. 
Berlin, who was a resident of Tripoli, Iowa. Thereafter, 
the will of William Hoferer, Sr., was admitted to probate 
and Henry Schwartz was appointed executor. Schwartz 
gave an official bond, with two sureties, which was ap- 
proved by the county judge. The sureties did not qualify 
in the manner prescribed by sections 9522, 9523, Comp. St. 
1922, as amended by chapter 112, Laws 1923. The county 
court made and entered an order fixing October 6, 1924, 
as the time within which creditors were required to present 
claims against the estate of decedent for examination and 
adjudication. October 7, 1924, the county court entered 
an order forever barring all claims against said estate not 
previously filed. On February 19, 1925, plaintiff filed his 
petition in the county court of Knox county, praying per- 
mission to file and have adjudicated his claim, based upon 
said promissory note. 

Some time previous to the 28th of July, 1924, plaintiff 
learned of the demise of William Hoferer, Sr., and on the 
last-mentioned date wrote a letter to William Hoferer, Jr., 
a son of decedent, apparently making inquiries concern- 
ing the estate of decedent and the payment of his note. To 
this letter William Hoferer, Jr., replied under date of Au- 
gust 4, 1924, and, among other things, stated: “I am look- 
ing after the administrator part, there is not much cash 
on hand, as we will have to sell some land before he (mean- 
ing Henry Hoferer) can get any money.” Plaintiff alleges 
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that this letter induced him to believe that William Hof- 
erer, Jr., was administrator of deceased’s estate and look- 
ing after the same. Pursuant to this letter, plaintiff, on 
the 21st day of October, 1924, mailed to William Hoferer, 
Jr., his claim and requested its filing. On December 30, 
1924, plaintiff received a letter from Henry Hoferer, one 
of the makers of said promissory note, in which, among 
other things, he wrote: ‘Note is filed in estate and I hope 
we will be able to take care of it real soon as we are plan- 
ning to sell one farm and the store building. Now I don’t 
want you folks to worry as this will be taken care of: just 
as soon as we can sell anything at all.” Plaintiff alleges 
that this letter caused him to believe that his claim had 
been duly filed in compliance with law, and he relied there- 
on until on January 6, 1925, he received another letter 
from William Hoferer, Jr., which is as follows: ‘‘Charles C. 
Berlin—Kindly make out a new claim against the Hoferer 
estate as H. Schwartz is Admr. Exec. of Estate and 
sent (send) same to R. S. Cook, County Judge, Center, 
Nebr.” On January 7, 1925, plaintiff mailed to the county 
judge of Knox county, to be filed, a claim in proper form. 
The county judge refused to file it, because presented too 
late, and, as above stated, on February 19, 1925, plaintiff 
filed his petition in the county court, setting forth the facts 
as stated, and praying that the court find that plaintiff 
was prevented from filing his claim within due time by 
fraud and misrepresentation on the part of the benefici- 
aries of said estate, and that the court enter an order or 
decree permitting the filing of said claim; that the same 
be adjudicated according to law, and that the order barring 
the filing of said claim be reversed and set aside. 

The following questions are presented by this appeal: 

(1) Is a county court empowered to make and enter a 
valid order, limiting the time within which creditors of a 
decedent are required to file their claims for examination 
and adjudication, if the sureties on the official bond of the 
executor or administrator have not made affidavit as to 
their qualifications, pursuant to the provisions of sections 


258 NEBRASKA REPORTS. [VoL. 116 


In re Estate of Hoferer. 


9522 and 9523, Comp. St. 1922, as amended by chapter 
112, Laws 1923? 

(2) Will the misconduct or fraudulent acts of a benefi- 
ciary of a testate decedent which prevent a creditor of 
decedent from filing his claim within the time limited by 
the order of the county court give to such creditor the right 
to apply for an order extending the time for filing his 
claim, where such application is not made until more than 
three months after the expiration of the time fixed in the 
order of the county court for filing claims? 

Section 1336, Comp. St. 1922, makes it the duty of the 
county judge, within 40 days after the issuance of letters 
testamentary or of administration, to give notice of the 
date for the hearing of claims against the deceased and 
the limit of time for the presentation of claims by credi- 
tors. Pursuant to this statute, such an order was entered 
within 40 days after letters testamentary had issued. 
These letters have never been recalled or revoked, nor any 
attack made upon their issuance. 

It is a general rule that letters of administration or let- 
ters testamentary, issued by a court which has jurisdic- 
tion to grant administration, are valid unless and until re- 
voked, notwithstanding there may be irregularities in the 
proceeding which would invalidate such letters if attacked 
in a direct proceeding. 23 C. J. 1081, sec. 231. It is also 
a well-recognized rule that mere informalities or immaterial 
omissions will not necessarily invalidate the bond nor de- 
feat the appointment of an executor or administrator, even 
though the bond is fatally defective as a statutory bond. 
In such case, a bond may be upheld as a common-law bond, 
and the appointment of the executor or administrator will 
not be a nullity, but may be defective and voidable only. 
23 C. J. 1075, sec. 206. The failure of an executor or ad- 
ministrator to give bond does not render his appointment 
void, unless made so by statute. It is not subject to col- 
lateral attack. 23 CC. J. 1077, sec. 212. 

Without so deciding, we may, for the purpose of this dis- 
cussion, assume that sections 9522 and 95238, Comp. St. 
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1922, as amended, impose upon the county judge the duty 
to require sureties on the official bond of an executor or 
administrator to make affidavits as to their qualifications 
for suretyship. The statute, however, does not make such 
a bond void, nor purport to affect the validity of letters of 
administration or letters testamentary, issued without the 
making of such affidavits. It will be observed that in this 
case no proceeding was brought for the purpose of revok- 
ing the letters testamentary, or to cancel the bond because 
the sureties had not made aflidavits as to their qualifica- 
tions to become sureties. 

Under the rules above announced, -he bond is not in- 
valid; nor are the letters testamentary affected by the fail- 
ure of the sureties to file affidavits as to their qualifications. 
Since the letters testamentary were in full force, it was 
the duty of the county judge to make an order limiting the 
time for the presentation of claims, pursuant to section 
1336, Comp. St. 1922. The first question must, therefore, 
be answered in the negative. 

The power of the county court to extend the time for fil- 
ing and presenting belated claims against the estate of 
a decedent is limited by statute. Section 1838. Comp. St. 
1922, requires an order of the court limiting the time for 
creditors to present their claims, which shall not, in the 
first instance, exceed eighteen months, nor be less than 
three months. Section 1339 provides: “The court may ex- 
tend the time allowed to creditors to present their claims, 
as the circumstances of the case may require; but not so 
that the whole time shall exceed two years.” Section 1340 
provides: “On the application of a creditor who has failed 
to present his claim, if made within three months after the 
expiration of the time previously allowed, the court may for 
good cause shown allow further time not exceeding three 
months for the filing and determination of such claim.” 

To give the county court jurisdiction to make an order 
extending the time for filing claims, the application for 
such order must have been made within three months after 
the expiration of the time previously allowed, and then 
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only for good cause shown. In this instance, the original 
time limit was October 6, 1924, and the application to the 
court was not made until the 19th of the following Febru- 
ary, and after a period of more than four months had 
elapsed. 


The precise question has been heretofore passed upon 
by this court in the case of Estate of Fitzgerald v. First 
Nat. Bank, 64 Neb. 260. At that time the statute re- 
quired that the application for extension of time should be 
made within six months of the original time limit, in- 
stead of three months, as by the present statute. In that 
case it was held: ‘When the county court fixes a time for 
the presentation of claims against an estate and enters an 
order barring all claims not then presented, as provided 
by section 217, chapter 23, Compiled Statutes, such time 
may be extended on application of a belated claimant, pro- 
vided such application is for good cause, and is made with- 
in six months of the time first fixed and within two years 
of the appointment of the commissioners.” The courts of 
last resort of sister states, having similar statutes, have 
generally held in accordance with the views herein ex- 
pressed. 

Counsel for plaintiff argue that the fraud and misrep- 
resentation of facts made by the sons of decedent should 
be sufficient excuse for granting the relief for which plain- 
tiff asks. It is possible that claimant may have an action 
against the sons for fraud. However that may be, it is 
clear that the judgment of nonclaim effectually bars him 
from any recovery against the estate of decedent. 

From what has been said, it follows that the second ques- 
tion must also be answered in the negative. The judgment 
of the district court should be and is 

AFFIRMED. 


Note—See Exxecutors and Administrators, 23 C. J. 1075 
n. 8 (New), 16, 1077 n. 45, 1083 n. 36, 24 C. J. 337 n. 91, 
366 n. 92, 95, 11 R. C. L. 88, 2 R. C. L. Supp. 1208. 
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STATE, EX REL. SAMUEL L. O’BRIEN, APPELLANT, V. BOARD 
OF COMMISSIONERS OF EDUCATIONAL LANDS AND 
FUNDS ET AL., APPELLEES. 


FILED DECEMBER 9, 1927. No. 25116. 


1. Public Lands: Contract’ For LEASING. Where one seeks to 
lease school lands and makes statutory application therefor, 
accompanying the same with rental then due. which are ac- 
cepted, and a receipt in due form for such rental is issued, the 
applicant having complied with all conditions precedent, a 
valid contract is thereby created; provided, always, such trans- 
action is not tainted with fraud or mistake. 


2. Mandamus. A writ of mandamus will not issue to compel one to 
do a wrong. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


Allen G. Fisher and Samuel L. O’Brien, for appellant. 


O. S. Spillman, Attorney General, and George W. Ayres, 
contra. 


Heard before Goss, C. J., ROSE, DAY, GooD, THOMPSON 
and EBERLY, JJ. 


THOMPSON, J. 

This is an action brought by appellant, Samuel L. O’Brien, 
hereinafter called plaintiff, to compel the defendant, Hon- 
orable Dan Swanson, commissioner of public lands and 
buildings, hereinafter referred to as land commissioner, 
and other officers connected with the administration of his 
office, to issue to plaintiff a lease of section 16. township 
20 north, range 28, of the school Jands of Cherry county, 
and praying that an alternative writ of mandamus issue, 
and that the same might be made permanent upon a final 
hearing of the case. Issues were duly joined, trial had to 
the court, and judgment entered in favor of defendants; 
to reverse which plaintiff appeals. 

The record discloses the following facts: That on April 
21, 1924, plaintiff made application in due form to the 
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county treasurer of Cherry county to lease the school lands 
above described; that at the time of such application a cas- 
ual examination of the books was made by the officers, appli- 
cation received, and rental of $61.20 paid by plaintiff; that 
a duplicate receipt, together with the application, were 
transmitted by mail to the office of the land commissioner, 
on receipt of which a lease to plaintiff was immediately 
executed, signed and sent to the county treasurer for deliv- 
ery, at which time it was discovered by him that on April 
15, 1924, an application to lease the same land had been 
made by one E. A. Roberts, which was filed and approved 
by the county treasurer, and the then appraised rental 
value of such land, to wit, $54.40, paid by Roberts; that 
this application of Roberts gave him until May 15, 1924, 
to pay for the improvements which had been placed on the 
land by a prior lessee, the value thereof to be ascertained 
by the county treasurer jn the meantime, which was done 
and estimated at $50, which sum Roberts paid on May 15, 
1924; that thereupon the county treasurer reported the 
matter back to the land commissioner, and such report 
was accompanied with the lease to plaintiff, which had re- 
mained undelivered awaiting the valuation of improve- 
ments and payment thereof by Roberts; that a cancelation 
of the O’Brien lease was requested by the county treasurer; 
that on receipt of this communication the land commis- 
sioner canceled the O’Brien lease, approved the application 
of Roberts and the receipt of the money by him paid, exe- 
cuted a lease of such land to him, and transmitted. the 
same to the county treasurer for delivery, which was done, 
and the $61.20 paid by plaintiff was tendered him, which 
he refused; that afterwards Roberts duly assigned his 
lease to appellee Pierman. Under these conditions this ac- 
tion was instituted. 

Section 5197, Comp. St. 1922, clothes the county treas- 
urer with authority to receive applications to lease unsold 
school lands, and receive the rentals therefor; hence, as 
to Roberts, that which the county treasurer did, being 
without fraud or mistake, was clearly within his authority, 
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and created a binding obligation running from the state 
to Roberts. Luse v. Rankin, 57 Neb. 632. 

Section 5198 of the statutes, as amended by chapter 54, 
Laws 1923, provides the procedure as to the appraisement 
of improvements on the land, when, as in this case, a for- 
feiture or expiration of a prior lease has accrued, which 
accounts for the delay in issuing the lease to Roberts. 

It is claimed on the part of plaintiff that the original ap- 
plication made by Roberts was for section 36, and not for . 
section 16. However, we are convinced from a careful 
reading of the record that such is not the fact, as the evi- 
dence plainly shows that, at the time of preparing the Rob- 
erts application, the scrivener denoted the section as 36; 
but, immediately becoming suspicious as to whether or 
not he had the proper section number, consulted the plat of 
such lands in the county, determined that the correct num- 
ber was 16, erased the figures 36, and placed therein the 
correct number before such application was signed or 
filed. While it is unfortunate that two applications to lease 
the same land should have been received and filed, it cer- 
tainly does not authorize the court to direct the cancela- 
tion of a lease legally made, in order to correct such a mis- 
take, the original lessee not being in any manner at fault. 
And this, notwithstanding we are convinced that the strict- 
est integrity prompted the actions of all parties concerned. 
It is axiomatic that a writ of mandamus will not issue to 
compel one todo a wrong. State v. Cowles, 90 Neb. 839. 

We conclude that a misconception of the records of the 
county treasurer’s office led to the acceptance of the O’Brien 
application; further, Roberts was prior in time, equal in 
equities, and without negligence. The writ was rightly 
denied. 

AFFIRMED. 


‘CITY OF PIERCE, APPELLEE, V. ALBERT SCHRAMM, APPELLANT, 
FILED DECEMBER 9, 1927. No. 25861. 


‘Municipal Corporations: USE oF STREETS. “The right of a private 
party to occupy part of a public street in front of his place 


264 NEBRASKA REPORTS. [VoL. 116 


City of Pierce v. Schramm. 


of business must yield to public necessity or convenience, and 
ordinarily the’ question of public necessity or convenience is 
for the governing body of the municipality, but such body can- 
not act arbitrarily and deny to one citizen privileges which it 
grants to another under like conditions.” Kenney v. Village of 
Dorchester, 101 Neb. 425. 


APPEAL from the district court for Pierce county: DE 
WITT C. CHASE, JUDGE. Reversed and dismissed. 


H.B. Muffly and E. D. Beech, for appellant. 
M. H. Leamy, contra. 


Heard before Goss, C. J., ROSE, DAy, GooD, THOMPSON 
and EBERLY, JJ. 


THOMPSON, J. 

The City of Pierce, situate in the county of Pierce, in- 
stituted this action to have the defendant Schramm en- 
joined from maintaining and operating certain gasoline 
pumps by him constructed and operated between the graded 
portion of the street and his lot line, to have such construc- 
tion declared a nuisance and ordered removed. After the 
issues were duly joined and evidence submitted, judgment 
was entered in favor of the plaintiff as prayed. Defendant 
appeals. 

The action is before us for trial de novo. This being a 
suit in equity, equitable principles must control our con- 
sideration of the evidence, as well as our application of the 
law to the facts proved. 

Pierce is a city of the second class. The laws governing 
such cities authorize them to enact ordinances for certain 
purposes, among which are to regulate and prevent the use 
of streets, sidewalks, and public grounds, and to remove 
all obstructions therefrom. Comp. St. 1922, secs. 4182, 4203, 
4278, 4304, and 4306. Thus, it will be seen that as to these 
purposes the city proceeds by and through its ordinances 
duly enacted. So far as this record shows, no such ordi- 
nance was ever passed. The only ordinance introduced in 
evidence was one which provides: “The curb line in, along 
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and through all streets and avenues in this city shall be so 
located as to secure a twenty-four (24) foot thoroughfare 
for traffic over and upon said streets and avenues, unless 
a wider thoroughfare be ordered on certain streets by reso- 
lution of the mayor and council.” The record further dis- 
closes that in platting this city it was bounded on the east 
side by the Meridian highway, which highway was at the 
time 66 feet in width and had been used prior thereto for 
public travel for many years, it being situated on the sec- 
tion line, as testified by some, and on the half-section line, 
as testified by others; that, so far as affects this case, such 
highway is designated in the pleadings as a street, which 
had been adopted by the county and the state as a public 
highway, to wit, United States government No. 81; that 
the defendant at the times involved herein owned a lot 
abutting this street or highway for approximately 123 feet 
(without sidewalk construction), and had erected thereon 
a building, the outer line of which was the outer line of 
this Meridian highway; that at the time, at this place and 
for some distance therefrom, this street was in a condition 
unsafe for traffic, and the traveled portion thereof was 
much narrower than at the commencement of this suit; 
that defendant, desiring to establish and operate what is 
commonly known as a filling station on his own lot, and to 
install in connection therewith two modern gasoline pumps 
connected with underground tanks in the space between 
his lot line and a then imaginary curb line, and about 814 
feet from such lot line, consulted with the different mem- 
bers of the street committee of the then city council, and 
informed them of his desire, and at the same time told 
them that, if they, for the city, would consent, he would 
widen and grade the street and place the same in condition 
more suitable for public travel at his own expense, and for 
these purposes asked them to meet him at such place and 
view the situation, which they did, and each approved of 
his proposal, and he, in furtherance thereof, commenced 
the construction of the pumps, and the grading of the street, 
and consumed two months time in such work, and expend- 
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ed in the repairing of the street the necessary and reason- 
able sum of $500; that each member of the council passed 
by and observed the above improvements as they were be- 
ing made, and placed, and knew of the purpose thereof; 
that the street was greatly improved and rendered more 
convenient and suitable for travel; that there were three 
other dealers, competitors of defendant, who maintained 
and operated gasoline pumps and stations similarly con- 
structed and situated, the defendant’s being 814 feet from 
the lot line, and the street by him leveled and open to travel 
to such point, and the others from 14 to 15 feet from such 
lot line, and thus from 6 to 7 feet farther out in the street 
than the pumps of defendant; that at each and all of such 
filling stations the automobiles, while being filled with gaso- 
line or otherwise served, stood in the highway proper and 
outside of the curb line; that after the pumps were con- 
structed defendant continued to operate the same until just 
prior to the bringing of this action, when a notice was 
served upon him to vacate; upon receipt of which notice 
he offered to remove his pumps, provided that the other 
dealers similarly situated were required to do the same, 
and continues such offer. It is further admitted, and made 
a part of the evidence in this case, “that no notice to re- 
move was ever given to the owners of any other gasoline 
pumps located within the streets of the city of Pierce be- 
tween the lot line and the curb line of said streets.” 

The appellee and, as indicated by its holding, the trial 
court relied upon the law as announced and applied by us 
in Chapman v. City of Lincoln, 84 Neb. 534. It must be 
remembered, however, in that case the whole controversy 
was centered upon the question as to whether or not an or- 
dinance duly enacted could be enforced. In the instant 
case, a very different situation is presented, as the city is 
proceeding without an ordinance. Furthermore, the plain- 
tiffs in the Chapman case were those who were similarly 
situated and similarly affected by the ordinance, and they 
were seeking to enjoin its enforcement. Here, those sim- 
ilarly situated are not even made parties to the suit, and 
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the defendant is arbitrarily selected out of the group of 
those similarly situated, and that without any intention 
on the part of the city of in any manner molesting the 
others; but, rather, it presents a futile attempt at proof 
of an excuse for such arbitrary discrimination. 

In a case like this, the general holding of the courts is 
that the owner of an abutting lot has certain proprietary 
rights in the street, which, however, are subordinate to the 
public use thereof, when exercised in harmony with statu- 
tory direction. Thus, while the consent to the erection and 
use of the pumps in question was given by the individual 
members of the city street committee, and the construc- 
tion thereof observed by each member of the city council, 
this would in no manner estop the vity from enacting an 
ordinance, general in its character, requiring the removal 
of such encroachment and all others of a similar nature. 
However, neither in the passage of such an ordinance, in 
the attempted enforcement thereof by injunction, or in a 
proceeding as here under consideration, should one of a 
number of persons similarly situated be arbitrarily select- 
ed as the one to be proceeded against. 

As we view the facts and the law applicable, this case is 
controlled by our conclusion in Kenney v. Village of Dor- 
chester, 101 Neb. 425, wherein we held: “The right of a 
private party to occupy part of a public street in front of 
his place of business must yield to public necessity or con- 
venience, and ordinarily the question of public necessity. or 
convenience is for the governing body of the municipality, 
but such body cannot act arbitrarily and deny to one citi- 
zen privileges which it grants to another under like con- 
ditions.” 

The judgment of the trial court is reversed, and the 
suit dismissed. 
REVERSED AND DISMISSED... 

Note—See 25 L. R. A. (n. s.) 400; 18 A. L. R. 101; 29 
A. L. R. 450; 34 A. L. R. 507; 42 A. L. R. 978; 49 A. L. R. 
767; 13 R. C. L. 215; 3 R. C. L. Supp. 29; 5 R. C. L. Supp. 
688; 25 L. R. A. (n. s.) 400. a 


268 NEBRASKA REPORTS. [VoL. 116 


Peterson v. State. 


MAURICE PETERSON V. STATE OF NEBRASKA. 
FILED DECEMBER 9, 1927. No. 25906. 


1. Criminal Law: CHANGE OF VENUE. “A motion for a change 
of venue in a criminal case 1s addressed to the sound discre- 
tion of the trial court, and its ruling thereon will not be dis- 
turbed unless an abuse of such discretion is disclosed.” Sim- 
mons v. State, 111 Neb. 644. 


RAPE: ELECTION. While rape is not a continuing 
offense, and ordinarily upon trial of a charge of statutory 
rape, set forth in a single count of an information, as com- 
mitted upon a day certain, where the testimony of the state 
discloses a number of acts of sexual intercourse between the 
defendant and prosecutrix, the state is required to elect, on 
motion, upon which sexual act it will rely for conviction; 
yet. where the sexual relations of these parties appear from 
the evidence to be so continuous, and so close in point of 
time, and so connected with, and related to, each other, and 
to the surrounding facts and circumstances, contemporaneous 
therewith, as to constitute substantially one indivisible, criminal 
transaction, no election will be required. 


3. Rape: CORROBORATIVE EVIDENCE. “In a prosecution for rape, it 
is not essential to a conviction that the prosecutrix should be 
corroborated by the testimony of other witnesses as to the par- 
ticular act constituting the offense. I[t is sufficient if she be 
corroborated as to materia! facts and circumstances which tend 
to support her testimony, and from which. together with her 
testimony as to the principal! fact. the inference of guilt may pe 
drawn.” Fager v. State, 22 Neb. 332. 


4. Evidence examined, and held sufficient to sustain conviction, and 
that the sentence imposed was not excessive. 


ERRorR to the district court for Morrill county: J. LEON- 
ARD TEWELL, JUDGE. Affirmed. 


R. O. Canaday, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Goss, C. J., DAY, Goop, THOMPSON and 
EBERLY, JJ., and REDICK, District Judge. 
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EBERLY, J. 

The defendant was convicted of rape upon a female of 
less than 15 years of age, and sentenced to a term of 5 
years in the state reformatory for men. From this con- 
viction and sentence, he appeals. 

The defendant presents, as first ground for reversal, 
the failure of the district court to grant a change of venue. 

Thirty-one affidavits were filed in his behalf. A num- 
ber of counter affidavits were presented in resistance of 
‘this motion in behalf of the state. The district court then 
withheld its ruling until after the examination of the jury 
upon voir dire had been completed. Then, after consid- 
eration of the evidence furnished by the examination of 
the jury, in connection with the affidavits presented, the 
court denied the motion for change of venue. 

The matter of granting of a change of venue in a crim- 
inal action is largely resting in the sound discretion of 
the trial court, and, unless such discretion is abused, the 
ruling will not be disturbed on appeal. 

The evidence, considered as an entirety, is conflicting. 
Embodied in this showing appear copies of all newspaper 
articles published in the newspapers of Morrill county per- 
taining to this prosecution. None are of an inflammatory 
character. They purport to give the substance of what 
witnesses said, the official action taken by proper authori- 
ties, and include the result of the preliminary examina- 
tion. No opinion as to the credibility of interested par- 
ties is expressed, nor is the defendant condemned as guilty 
of the charge made. These articles could hardly be deemed 
the source of possible prejudice. In fact, without excep- 
tion, they are rather to be commended as examples of 
proper policy and tone on part of the press. And when, 
in connection with the affidavits presented by the respec- 
tive parties, we consider the evidence elicited upon the 
examination of the jurors, no doubt can remain but what 
the action of the court in denying the change of venue 
was not only within its discretion, but was proper in view 
of the evidence before it. Simmons v. State, 111 Neb. 644; 
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Baker v. State, 112 Neb. 654; Goldsberry v. State, 66 Neb. 
312. 

The next assignment of error upon which the defendant 
relies is the failure of the district court to sustain his mo- 
tion requiring an election on part of the state. 

The information upon which the defendant was con- 
victed, in apt language, charged that, “on or about the 
twenty-fifth day of November, A. D. 1926,” in a county 
and state certain, the defendant did “unlawfully, violent- 
ly, wilfully, knowingly, and feloniously, carnally know and ~ 
abuse” the complaining witness, then of the age of less 
than 15 years. 

The opening statements of the county attorney to the 
jury, after they had been impaneled to try the issues of 
this case, were in substance that, at the time referred to 
in the information, during a continuous transaction, three 
acts of sexual intercourse occurred between the prosecu- 
trix and the defendant. The defendant, at the close 
of the statement, thereupon presented a motion to require 
the state to elect upon which of the three sexual acts it 
would “stand” for conviction. This motion was, by the 
district court, overruled. Whereupon the state introduced 
evidence which, if believed, tended to establish: That the 
prosecutrix was 14 years of age; that the accused was 
more than 21 years of age; that on the date charged in 
the information, pursuant to previous arrangement, act- 
ing in concert, for the purpose of accomplishing a pre- 
determined, criminal purpose, the defendant, aided and 
assisted by one Hill, secured the physical control and pos- 
session of the prosecutrix, which thereafter was continu- 
ously maintained and exercised by him for a period of not 
to exceed two hours; that during this time, for the pur- 
pose mentioned, the prosecutrix was kept and carried 
about Morrill county. Nebraska, in an automobile, and 
finally taken to the home of the defendant; that, en route, 
the prosecutrix was twice compelled to submit to sexual 
intercourse with the defendant, and once with Hill; that 
upon arrival at defendant’s home, prosecutrix was forcibly 
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removed from the automobile, taken into the house, where 
the sexual act was repeated by the accused, and also by 
Hill. 

The jury, as triers of fact, who heard this evidence and 
saw the witnesses, were the sole judges of its truth. In 
connection with surrounding facts and circumstances ap- 
pearing in the record, if believed, it established one in- 
divisible, criminal transaction, initiated and carried out 
by the accused in person, all of which took place within a 
short period of time on a single night; and during which 
everything said and done was in furtherance of one con- 
tinuous, criminal purpose not completed and entirely con- 
summated on part of the accused until after his last sex- 
ual relations with prosecutrix at his home. 

At the close of the state’s evidence, the accused again 
presented his motion requiring the state to elect upon 
which of the sexual acts it would rely, which motion was, 
by the district court, overruled. 

It would seem there can be no question but what the 
denial of defendant’s motion to require the state to elect, 
when first made at the close of the opening statement of 
the state to the jury, was proper. Blair v. State, 72 Neb. 
501. 

A different question was presented when defendant’s 
motion to require an election was renewed at the close of 
the state’s evidence in chief. It must be conceded that 
rape is not a continuing offense, and where the testimony 
of the prosecuting witness discloses a number of acts of 
sexual intercourse between the defendant and prosecu- ° 
trix, evidence of these acts of intercourse are admissible; 
but, as a general rule, the state should be then required 
to elect upon motion upon which sexual act it will rely. 

However, an apparent exception to the general rule ap- 
pears to be well established both in reason and in authori- 
ty. It seems that, where the relations of the parties are 
continuous, and so close in point of time, and so connected 
with, and related to, each other, and to the surrounding 
facts and circumstances contemporaneous therewith, as 
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to constitute substantially one indivisible, criminal trans- 
action, no election will be required. The present case 
clearly falls within the exception. 

It follows, therefore, that in the action of the trial 
court in denying the motion of defendant to require an 
election on part of the state at the close of the evidence, 
on part of the prosecution, no error was committed. State 
v. Alberts, 199 Ia. 815; People v. Turner, 260 Ill. 84; State 
v. Mueller, 38 Minn. 497; Underhill, Criminal Evidence 
(3d ed.) 194, sec. 152. 

We have carefully examined the contentions presented 
by the defendant, (a) that the evidence is insufficient to 
sustain the verdict; (b) that there is no sufficient corrob- 
oration of the prosecutrix; (c) that the court erred in 
giving certain instructions on the subject of the necessity 
of corroboration, and in refusing the instructions ten- 
dered by defendant on that subject; and (d) that the sen- 
tence of five years in the state reformatory for men at Lin- 

-coln, Nebraska, imposed by the court, is excessive. 

We are unable to agree with any of them. Without 
quoting from the record in extenso, it may be said that it 
contains ample evidence, if believed, to sustain the con- 
viction; that the jury were convinced of its truth; that 
the corroboration of the prosecutrix appearing in the rec- 
ord meets the requirements imposed by the rule now and 
long prevailing in this jurisdiction, which is: ‘In a prose- 
cution for rape, it is not essential to a conviction that 
the prosecutrix should be corroborated by the testimony 
of other witnesses as to the particular act constituting the 
offense. It is sufficient if she be corroborated as to mate- 
rial facts and circumstances which tend to support her 
testimony, and from which, together with her testimony 
as to the principal fact. the inference of guilt may be 
drawn.” Fager v. State, 22 Neb. 332. See, also. Ham- 
mond v. State, 39 Neb. 252; Darwin v. State, 107 Neb. 
177; Miller v. State, 112 Neb.-243; Aller v. State, 114 Neb. 
59: Lewis v. State, 115 Neb. 659. , 

The instruction on this subject by the court, complained 
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of, was ample and substantially correct, and the refusal 
to give instructions tendered by defendant was, therefore, 
not erroneous. In view of the testimony in the record, 
the plea now made that the sentence of five years, imposed 
by the district judge who heard and saw the witnesses, 
is excessive is neither appealing nor convincing. 

The judgment and sentence of the district court is right, 
and is, therefore, 

AFFIRMED. 
Note—See 22 R. C. L. 1226. 


THOMAS SALISBURY V. STATE OF NEBRASKA. 
FILED DECEMBER 9. 1927. No. 25971. 


Homicide. Evidence examined, and held insufficient to sustain the 
verdict. 


Error to the district court for Pierce county: ANSON A. 
WELCH, JUDGE. Reversed. 


Hugh J. Boyle and William L. Dowling, for plaintiff in 


' error. 


O. S. Spillman, Attorney General, and Lloyd Dort, con- 
tra. : 

Heard before Goss, C. J., ROSE, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ. 


EBERLY, J. 

The defendant below, plaintiff in error here, was con- 
‘victed on an information which, eliminating formal parts 
and surplusage, charged in apt language that on a certain 
public highway in Pierce county, Nebraska, on the 26th 
day of January, 1927, said defendant did operate a motor 
vehicle outside of any city or village at a “rate of speed 
greater than was reasonable and proper, having regard 
to the traffic and use of said highway at the place afore- 
said, and having regard for the safety of the public, and 
did then and there so drive, propel and operate said auto- 
mobile at a rate of speed so as to endanger the life and 
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limb of persons using and traveling said highway at the 
place aforesaid,” and by reason thereof did unlawfully kill 
one Carl Eisenblatter. 

This information is properly laid under the provisions 
of the motor vehicle act of Nebraska, sections 8364-8405, 
Comp. St. 1922. It further appears from the facts in the 
record that section 9546, Comp. St. 1922, has no applica- 
tion whatever to the offense which the proof may have 
tended to establish. The instructions of the district court, 
in general, were properly given on this theory. Wallace v. 
State, 91 Neb. 158. 

The death of Carl Eisenblatter was, indeed, regrettable. 
That the automobile driven by the defendant caused his 
death stands admitted. The state concedes that the un- 
fortunate occurrence was unintended on part of the ac- 
cused, but insists that the death of Eisenblatter was due 
to the voluntary operation of this automobile by the ac- 
cused at an unlawful speed as hereinbefore defined. The 
record fairly reflects the following facts: Salisbury is and 
was a nonresident of Nebraska. With his wife he had, 
prior to the 26th of January in question, been visiting at 
the home of friends in Pierce county, Nebraska. He 
owned and drove a Willys-Knight roadster. Because of 
needed repairs, he left his automobile at a shop in Nor- 
folk. Nebraska, on the day of the accident. For his ac- 
commodation he was loaned a “Hudson speedster” at this 
shop for his use, while the repairs were being made on 
his own car. Neither with this particular car nor with 
the Hudsons, as a class, had he had any previous expe- 
rience. From Norfolk, immediately after receiving this 
“car,” he drove to the Zimmer home in Pierce county where 
his wife was visiting. About 6 o’clock that evening, in 
the automobile in question, he left the Zimmer home for 
the home of one Mr. Carsten. With him in the front seat 
of the automobile sat Mr. Zimmer; Mrs. Zimmer and his 
‘wife occupied the rear seat. A portion of the road trav- 
eled by the parties was north over the state highway No. 
81, commonly known as the Meridian highway. At a place 
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on this road where it is practically level and straight, and 
with a well-maintained, smooth roadway, 20 feet wide in 
the clear, the accident occurred for which the defendant 
is now being prosecuted. Ejisenblatter, then driving south 
on the same road, was approaching the scene of the acci- 
dent with a four-horse team hitched abreast, attached to 
a wagon on which was loaded about 6,000 pounds of sand. 
He was walking on the near-side of the wagon. Hitched 
as the left horse of the four was a stallion whose habits of 
shying and surging are established by the evidence be- 
yond dispute. There is no evidence in the record that 
defendant was previously acquainted with either horses 
or driver. In the meanwhile the defendant had discov- 
ered, after starting on the trip, that one of the spark plugs 
on his.car was “missing.” He accordingly, from time 
to time, opened the cutout, disengaged the clutch, and 
sought by stepping on the accelerator and increasing the 
spark to clear the plug. There is no evidence in the rec- 
ord that this procedure was in any manner negligent or 
improper. At first the success of this effort was indiffer- 
ent. But it appears that almost immediately before the 
accident the “missing” phug cleared up and suddenly be- 
gan functioning. The undisputed testimony of defend- 
ant’s witnesses is, that just prior to arriving at the place 
of the accident the speed of the car, which at no time was 
excessive or fast or of a racing nature, had been markedly 
reduced; that, when the defendant had finally succeeded in 
clearing the “missing” plug, he thereupon replaced the 
clutch and, at the same time, lifted his foot from the ac- 
celerator. The latter failed to respond. It seems that it 
had been caught and held so that the gas remained on. 
This, so far as the evidence discloses, was the first intima- 
tion that defendant had that the car he was driving was 
in any manner defective. But all plugs of the engine were 
now “hitting,” and the result of the power of the engine, 
thus involuntarily applied, was that the car lunged for- 
ward, out of control, with instantly increasing velocity, 
and the suddenness of the increase of speed was so great 
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that the occupants of the car were unbalanced and thrown 
backward in their seats. Defendant grabbed at the “stick- 
ing” accelerator in a vain attempt to correct the defect 
and to thereby regain control of the car. Contemporaneous 
with this movement he discovered the approaching four- 
horse team then just passing from the bridge to the north 
of him between 40 and 50 feet distant. ‘There is no evi- 
dence that at this time and, indeed, during the entire 
transaction, the defendant’s automobile was in a position 
other than its proper place on the right (east) side of the 
highway in the direction it was proceeding. The evidence 
of the state tends to establish that Eisenblatter’s wagon 
and horses, just previous to the collision, were as far to 
the west side of the highway as they could be driven. There 
is no evidence in the record from which it might.be in- 
ferred that Eisenblatter at any time requested the ap- 
proaching vehicle to be brought “to an immediate stop” 
by “putting up the hand” or otherwise. 

It appears that the four horses abreast spanned approxi- 
mately 1014 feet. The roadway was 20 feet wide in the 
clear, improved, and well maintained. 

In view of the physical facts uncontroverted in the rec- 
ord, it seems there is no question but what there was then 
free space between the horses and east road boundary to 
afford the approaching auto sufficient room to pass. The 
danger inherent in the situation was, therefore, due to the 
propensity of the animals to scare and shy. 

According to the evidence of defendant’s witnesses, which 
is not expressly contradicted, as the surging automobile 
came within some 20 feet of the horses, it was first dis- 
covered by the occupants of the automobile that the latter 
were frightened. At about 12 feet, still nearer, the stallion 
(the east horse of the team of four),’in its fright, sud- 
. denly lunged away from its team mates to the eastward 
and reared upon its haunches almost in the direct course 
of the approaching automobile. The witnesses describe 
him as appearing to be raised above the engine. At this 
the defendant spun his steering wheel to the eastward, 
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and his automobile, responding thereto, struck and severe- 
ly indented the steel railing forming part of the approach. 
The impact between the “car,” “stallion,” and the steel 
railing was evidently almost instantaneous, though ex- 
act order cannot be ascertained by the record. It seems 
that darkness, possibly terror, rendered a more complete 
account impossible. The first disinterested witness to reach 
the scene found the stallion dead lying about 15 feet due 
north of the wagon on the west side of the road. The de- 
ceased was lying immediately north of his wagon, between 
it and the dead -horse, with his body in a north and south 
position, mortally wounded. The left front wheel of the 
wagon was crushed; two of the horses had broken away 
and disappeared. A third, the one hitched next to the 
stallion, was standing with blood marks upon him, and 
one hoof torn off. The automobile had stopped about 10 
to 12 feet from where it struck the steel railing, with its 
rear wheels in line with the rear wheels of the wagon. St 
was within a foot or two of the east side of the road. Both 
front wheels of the automobile were wholly destroyed. The 
radiator and the left lamp had been badly crushed in, and 
the left fender had been bent back by the force of the im- 
pact. The right fender appeared but little injured, and 
the right lamp was intact and remaineca lighted until turned 
off after the accident. The engine was running, the ac- 
celerator still “stuck.” but the clutch was in neutral. 

The defendant now challenges the sufficiency of the evi- 
dence contained in the record, and insists that the district 
court erred in giving and refusing to give certain instruc- 
tions. In considering these contentions, it must be kept 
in mind (a) that, as a general rule, direct testimony is 
not essential to warrant a jury in finding that an auto- 
mobile was operated at an excessive speed. Evidence of 
the force of the impact of the collision may, by itself. or 
in connection with other circumstances, be of sufficient 
weight to warrant a jury in finding negligence as to speed; 
(b) if evidence in the case, either direct or circumstantial, 
or any material part thereof, is fairly susceptible of two 
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constructions, one in favor of the state, and the other in 
favor of the defendant, the doubt must be resolved in be- 
half of the innocence of the accused, as every intendment 
or inference under the evidence, considered in its entirety, 
must be construed in his favor. Bourne v. State, ante, 
p. 141. : 

The state, in view of the conceded fact that the accelera- 
tor stuck just before the accident occurred, offers little, 
or no, convincing, direct evidence on the subject of the 
speed of defendant’s car. The sole, direct evidence on the 
subject is from a single witness who testified that, at and 
prior to the accident, he was in his field about 40 rods 
north of the bridge on this highway, and approximately 
2 rods from the road; that he heard a car coming from 
the south, and it sounded as though the cutout was open, 
and the car running fast; that he heard the crash of the 
accident which occurred just south of the bridge above 
referred to; that he looked south towards the source of 
the sound and he saw one automobile light still burning; 
that he went down the road to the wreck and found the 
car. At the time he started for the scene of the accident, 
the engine of the car, which had not stopped running, was 
still making considerable noise, but later was shut off by 
some one, and that the light went out before he arrived 
at the place of the wreck. This witness also said that he 
first heard this automobile coming “somewhere around 
Ulrich’s place.” which he “judges was better than a half 
mile” south of the scene of the accident. and that it was 
between a minute and a minute and a half from the time 
he first heard the coming automobile until he heard the 
crash of the collision. Witness, if correct, was, at the 
time he first heard the approaching automobile, more than 
3,400 feet north of the approaching car. Disregarding the 
time required for the transmission of sound to him (ap- 
proximately 1,100 feet a second), and assuming his judg- 
ment to be accurate and correct, it discloses that the aver- 
age speed of defendant’s car, after this witness first heard 
its approach, was not in excess of ,20 or 30 miles an hour. 
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It would seem, indeed, that if this be considered to he as. 
an unvarying speed, and over a portion of a straight, well- 
improved, 20-foot highway, then otherwise unoccupied. 
and not in use, and especially in view of the fact that vio- 
lation of the provision of our statute governing the speed 
of an automobile in approaching a bridge, or passing an- 
other vehicle, is not a part of the charge, it would hardly be 
subject to just criticism, let alone be made the basis of a 
criminal complaint. 

Unfortunately, this witness’ testimony does not attempt. 
to state that the speed was uniform. His facts, if correct, 
indicate simply the average speed, or the time occupied by 
the automobile in covering the distance of approximately a. 
half mile. In view of this fact, we must remember that a 
driver is quite able to control and change the speed of an 
automobile at different points in the distance he may be 
traveling. Therefore, the facts testified to by this witness 
would afford little or no basis for determining the speed 
of this car at the time immediately prior to the collision 
or at the time of impact. People v. Barnes, 182 Mich. 179. 

But, at least, it must be conceded that there is no evi- 
dence of criminal negligence or of any improper operation 
of the car until it arrived at the approach of the bridge 
where the accident occurred. As to what occurred there- 
after, a careful consideration of the record, in the light of 
the presumptions to which the defendant is entitled, com- 
pels the conclusion which may be thus summarized: That 
due to the sudden development of the defects of the ac- 
celerator of the strange automobile which first became ap- 
parent at a point not exceeding 50 feet from the team ap- 
proaching on the highway from the north, while the ac- 
cused was proceeding therein at a lawful speed, in a proper 
manner, on and over a portion of the public road over 
which he was lawfully entitled to travel and occupy for 
such purpose, the speed of the car was momentarily out of 
control, or not controlled by the defendant; that at this 
instant the stallion driven by deceased, due to fright and 
to habit, which must have been known to deceased, also 
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became out of control, or, at least, was not controlled by 
the latter; that the lack of exercised control of the auto- 
mobile’s speed on part of the accused, and the lack of ex- 
ercised control over the stallion’s bolting on part of de- 
ceased, jointly and equally constitute the proximate cause 
of the unfortunate results which followed. The record 
furnishes no proof that, in the absence of either factor 
last mentioned, the accident would have occurred. 

If, therefore, criminality exists in this case, it must be. 
wholly due to a lack of success on part of the accused in 
his efforts to regain and to exercise proper control of the 
defective automobile between the time of the discovery 
of the approaching team and the impact of the collision 
that followed. If we take as the basis of our investigation 
44 feet a second as the speed rate of 30 miles an hour, and 
30 feet a second as the speed rate of 20 miles an hour, the © 
true narrative of the facts in this record must be told in 
a story of “split seconds.” To summarize: From the 
concurrent discovery of the approach of the four-horse 
team, and the development of the defect in the accelerator, 
with the thereafter sudden, constant, and progressive . 
increase of velocity of the automobile to instant of impact, 
probably less than a second intervened—not time for more 
than a single heart-throb; from discovery of fright among 
horses, less than a half second; from the surge of the white 
stallion in front of the oncoming automobile to instant of 
impact would be measured by fifths of a second. 

Based upon these facts, the defendant was convicted, 
not for what he did, but rather for what he failed to do— 
release the clutch, cut off the spark, apply the brakes, 
stop the automobile, and thus prevent an impending col- 
lision between, for the instant at least, a bolting unmanage- 
able horse, and a bolting, uncontrollable car. 

Under the peculiar facts of this record, this horse and 
this car present many characteristics in common. 

As to the horse, it seems this court is committed to the 
rule that the driver of a horse which suddenly becomes 
unmanageable, bolts, and escapes from control is not, be-. 


_ VOL. 116] SEPTEMBER TERM, 1927. 281 
; Salisbury v. State. 


cause of these facts, alone, civilly or criminally liable for 
the results which follow, or the damages which ensue. 
Brooks v. Kauffman, 93 Neb. 682. Such, indeed, is the mod- 
ern form of the genera] rule: Rowe v. Such, 184 Cal. 573; 
Creamer v. Mclivain, 89 Md. 348, 6 Am. Neg. Rep. 547, 45 
L. R. A. 531, 73 Am. St. Rep. 186; McGahie v. McClennen, 
86 App. Div. (N. Y.) 263; Gray v. Tompkins, 15 N. Y. 
Supp. 953; Coller v. Knox, 222 Pa. St. 362, 23 L. R. A. n. 
s. 171; O’Brien v. Miller, 60 Conn. 214, 25 Am. St. Rep. 
320; Button v. Frink, 51 Conn. 342, 50 Am. Rep. 24; Cun- 
ningham v. Belknap & Co., 22 Ky. Law Rep. 1580; Blue 
Grass Traction Co. v. Ingles, 140 Ky. 488. 

In Olney v. Omaha & C. B. Street R. Co., 78 Neb. 767, a 
somewhat different phase of the question before us was 
then before this tribunal, and was determined in a manner 
not adverse to plaintiff in error herein. 

Brooks v. Kauffman, supra, was a civil action to recover 
damages occasioned by a runaway team colliding with a 
vehicle preceding it. It was contended that “if the defend- 
ant had been driving carefully he might have driven his 
team into an irrigation ditch,” and thus avoided the colli- 
sion. This court answered the contention by saying that, 
under the circumstances of that case, there could have 
been no time immediately preceding the accident for the 
defendant to balance probabilities in his mind, and to de- 
termine his course, and that actionable negligence was, 
therefore, not evidenced by his failure to do “what he might 
have done.” The time available to the defendant in that 
case to balance probabilities was, at least, a hundred per 
cent. greater than in this. , 

It would seem, therefore, that the operator of an auto- 
mobile which, solely because of mechanical defects, there- 
tofore unknown, becomes suddenly out of control is plainly . 
within the reason of the rule which is applied in this state 
to uncontrollable teams. 

It follows that the law under which this complaint is 
filed does not require a finding for the state, if the defend- 
ant could have stopped the car, without limiting his efforts 
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in stopping to the duty of reasonable care, in view of all 
the circumstances which surrounded and made up the 
transaction, and particularly in view of the limitations as 
to time; and that the accused is not liable, under the terms 
of the statute, for what he could not reasonably prevent or 
avoid. 

We have not forgotten the fact that the physical evi- 
dences of the wreck, under some circumstances, might af- 
ford ample evidence for the conviction. However, in view 
of the surrounding facts and circumstances in this case, 
nothing in the way of proof appears from it to establish 
the guilt of the defendant before us. 

We conclude, therefore, that the evidence adduced in 
this case is insufficient to sustain the conviction, and the 
judgment and sentence of the district court is reversed and 
the cause remanded for further proceedings. 

REVERSED. 


N. M. SOMMERVILLE, APPELLANT, V. BOARD OF COUNTY 
COMMISSIONERS OF DOUGLAS COUNTY ET AL., 
APPELLEES. * 

FILED DECEMBER 9, 1927. No. 25643. 


1. Constitutional Law. A party invoking the provisions of a stat- 
ute is not in a position to raise the question of its constitution- 


ality. 
2. Taxation: APPEAL. Taxpayers’ appeals from rulings of board 
of equalization must be preceded by ten days’ notice of appeal 
as provided by section 866, Comp. St. 1922. 
APPEAL from the district court for Douglas county: WiL- 
LIAM G. HASTINGS, JUDGE. Affirmed. 
Brown & Dibble, for appellant. 
W. W. Slabaugh, Henry J. Beal, James EL. Adams, 
Gaines, Van Orsdel & Gaines and Blackburn & King, 
contra. 


Edwin F. Myers, amicus curiex. 


* Note—Rehearing denied. See opinion, 117 Neb. ——. 
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Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON 
and EBERLY, JJ., and RAIT, District Judges. 


Ralt, District Judge. 

The appellant, as a taxpayer, made complaint to the board 
of equalization of Douglas county respecting the assessment 
of appellee life insurance companies. His complaint was 
dismissed, and he attempted an appeal to the district court, 
where demurrers to his petition were sustained, and, fol- 
lowing these rulings, the matter is brought to this court. 

Appellant’s complaint is as follows: 

“The Honorable Board of Equalization of Douglas coun- 
ty, Nebraska. 

“Omaha, Nebraska, June 9, 1925. 

“Sirs:— The undersigned, a citizen-taxpayer of Nebras- 
ka, hereby respectfully informs your honorable body, that 
the following named domestic corporations, located in 
Omaha, Douglas county, Nebraska, to wit, the Bankers 
Reserve Life, Equity Life, North American Nat'l Life, 
Northwestern Life, Omaha Life Ins. Co., and Prairie Life. 
did not list (with the assessor) for assessment (at actual 
value) and taxation (at 25 per cent. the tangible rate) 
their capital stock (corporation shares) as required by 
sections 5808, 5810, 5811, 5818, 5818, 5820, and 5884, 
Comp. St. 1922, for the years 1922, 1923, and 1924, as per 
section 5888, Comp. St. 1922. Therefore your informant 
prays that you proceed against said negligent domestic cor- 
porations according to provisions made and provided in 
sections 5888. 5915, 5937. 5938, 5942, 5944, 5963, 5972 
(fifth) 5973, and 5974, for the aforementioned years— 
1922, 1923, and 1924. 

“Also, further, inasmuch as the 1925 legislature did not 
repeal any sections of the intangible law, only amending 
so as to change the rate from 25 per cent. of the tangible 
rate to a flat 5, or 214 mill levy on each dollar of actual val- 
uation (14 or %4 of 1 per cent.) your informant prays, that 
for the year 1925 the capital stock (personal intangible 
property) of the aforenamed domestic corporations be 
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assessed and taxed as ‘directed by law’ (sections 5820, 
5884, and 5890, Comp. St. 1922) and provided in the Con- 
stitution (art. VIII, secs. 1, 2, and 4). 

“For this, your informant—petitioner, the undersigned, 
does and ever will pray. 

“N. M. Sommerville, 
“Lincoln; Nebraska.” 

In plaintiff’s brief it is said: 

“In deciding the constitutional question here raised, this 
court must determine whether the tax provided by section 
5896 is a property tax or a tax upon insurance interests or 
business. If a property tax, then said section is clearly in 
violation of the uniformity clause of the Constitution above 
quoted. The authorities above cited so hold, and a different 
rule cannot be established without overruling said cases. 
If a tax on insurance interests or business, then the intan- 
gible property of the defendant insurance companies is 
by said section released from the burden of taxation, in 
violation of the Constitution. 

“Under either view of the case, the section in question 
is unconstitutional, and the court erred in sustaining the 
demurrers and in not requiring the defendant companies 
to list their intangible property and capital stock for taxa- 
tion for the years complained of. 

“In conclusion, said section is unconstitutional because: 
(a) It exempts domestic life insurance companies from 
payment of taxes upon intangible property. (b) It is un- 
constitutional and void for want of uniformity. (c) It ex- 
empts domestic life insurance companies from the pay- 
ment of taxes upon intangible property for the support of 
county and city municipalities and for the support of the 
public schools.” 

In this situation the court is asked to declare unconstitu- 
tional section 5896, Comp. St. 1922, so as to compel com- 
pliance with section 5884. Section 5896 provides that do- 
mestic life insurance companies shall pay 4 mills upon the 
gross premiums collected in this state, “in lieu of all other 
taxes upon intangible property,” to be paid to the state; 
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and section 5884, provides that intangible property shall 
be assessed at 25 per cent. of the mill rate levied upon tan- 
gible property, to be paid to the county where the owner 
resides, and to be “in lieu of all other taxes upon such in- 
tangible property.” 

Section 1, art. VIII of the Constitution, provides: 

“The necessary revenue of the state and its governmen- 
tal subdivisions shall be raised by taxation in such manner 
as the legislature may direct; but taxes shall be levied by 
valuation uniformly and proportionately upon al] tan- 
gible property and franchises, and taxes uniform as to class 
may be levied by valuation upon all] other property.” 

It will be noted from the above that the legislature is em- 
powered to tax tangible property by valuation, uniformly 
and proportionately, and to tax intangible property by 
valuation, uniformly, and without proportionate rates. This 
has been attempted by the legislature in sections 5896 and 
5884. These sections, with others, while dealing with dif- 
ferent classes, are comprised in the same subject-matter, 
the intangible tax law, as authorized by the Constitution. 
The requirement as to uniformity and valuation as pro- 
vided in the Constitution runs through the entire intan- 
gible tax law, and the identical objections raised by the 
plaintiff against the constitutionality of section 5896 may 
be urged with as much force against section 5884. 

The court is, then, asked to declare unconstitutional sec- 
tion 5896, so that section 5884 may be enforced. In these 
circumstances the relief asked for by this appellant may 
not be granted, as the relief and the burden are alike sub- 
ject to the same objections. He asks the enforcement of 
the intangible tax laws and at the same time complains of 
them. In Black, Interpretation of Laws, sec. 99, it is said: 

“In the construction of a statute, in order to determine 
the true intention of the legislature. the particular clauses 
and phrases should not be studied as detached and isolated 
expressions, but the whole and every part of the statute 
must be considered in fixing the meaning of any of its | 
parts. * * * 
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“There are two principal reasons for this rule. In-the 
first place, the force and significance of particular expres- 
sions will largely depend upon the connection in which 
they are found and their relation to the general subject- 
matter of the law. The legislature must be understood to 
have expressed its whole mind on the special object to 
which the legislative act is directed; but the vehicle for 
the expression of that meaning is the statute, considered 
as one entire and continuous act, and not as an agglomera- 
tion of unrelated clauses. Each clause or provision will 
be illuminated by those which are cognate to it and by 
the general tenor of the whole statute, and thus obscuri- 
ties and ambiguities may often be cleared up by the most 
direct and natural means. In the second place, effect 
must be given, if it is possible, to every word and clause 
of the statute, so that nothing shall be left devoid of mean- 
ing or destitute of force. * * * To this end, each provision 
of the statute should be read in the light of the whole. For 
the general meaning of the legislature, as gathered from 
the entire act, may often prevail over that construction 
which would appear to be the most natural and obvious on 
the face of a particular clause. It is by this means that 
contradictions and repugnancies between different parts 
of the statute may be avoided. The rule stated is there- 
fore one of primary importance, and it is well established 
upon the authorities.” 

The intangible property tax law, although containing 
several sections, is nevertheless a legislative unit which 
must conform to the Constitution and contain the elements 
of valuation and uniformity and be free from the element 
of exemption. 

The section sought to be enforced requires the same con- 
sideration as the section sought to be stricken. Objections 
te one section may equally be applicable to the other. [f 
the vulnerability of one is established. the other may also 
be afflicted. so that if the law is to be questioned it should 
be done by a party who at the same time does not invoke it. 

“A party invoking the provisions of a statute is not in 
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a position to raise the question of its constitutionality.” 
LaBorde v. Farmers State Bank, ante, p. 33. 

Attention is called to the fact that plaintiff did not give 
notice of appeal within ten days as provided by section 
866, Comp. St. 1922. This is a jurisdictional requirement, 
and a failure to comply with the statute defeats the appeal. 
Taxpayers’ appeals are usually impressed with a public in- 
terest, and earlier notice of an intent to contest the decisions 
of the boards of equalization in these cases is required, pre- 
sumably for the purpose of affording the boards an oppor- 
tunity to rectify their action. The right to appeal is a 
statutory one, and the record must conform to the statute 
where the requirements are mandatory. 

AFFIRMED. 


HENRY MYERS v. STATE OF NEBRASKA. 
FILED DECEMBER 9, 1927. No. 25816. 


Evidence examined, and held to sustain the verdict. 


2. Information: INTOXICATING Liquors. An information which 
charges merely an unlawfu! and felonious sale of intoxicating 
liquor, as a second offense, is referable to section 3238. Comp. 
St. 1922. 


3. Intoxicating Liquors: BOOTLEGGING. In order to charge the 
crime of bootlegging under section 3239. Comp. St. 1922. as 
amended by chapter 106. Laws 1925. it is necessary to allege in 
the information, in addition to the sale of liquor. some element 
of that crime. such as carrying or transporting the liquor. etc. 


4. Information. Merely charging as “felonious” an act denounced 
by the statute as a misdemeanor will not supply the place of an 
allegation of an essential element of a crime denounced as a 
felony. and thus convert the information into a charge of the 
graver offense. 


5. Criminal] Law: REMAND FOR SENTENCE. Where the only error 
in the record is the imposition of the wrong penalty. the judg- 
ment will be reversed and the cause remanded, with instructions 
to sentence defendant according to law. 


ERROR to the district court for Hall county: EDWIN P. 
CLEMENTS, JUDGE. Reversed, with directions. 
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Edward F. Hannon, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before Goss, C. J.. DEAN, Day, Goop, THOMPSON 
and EBERLY, JJ., and REDICK, District Judge. , 


REDICK, District Judge. 

Plaintiff in error was charged in three counts with un- 
lawfully and feloniously selling, unlawfully transporting,and 
unlawfully having in possession intoxicating liquors. The 
‘second count was dismissed, and he was convicted on the 
first and third. The sale was charged as a second offense. 
He was sentenced under. chapter 106, Laws, 1925. to pay 
a fine of $500 and be confined in the state penitentiary for 
not less than six months nor more than two years. He 
brings these proceedings, assigning error as follows: (1) 
Overruling his motion for a directed verdict; (2) verdict 
is not supported by the evidence; (3) in giving instruc- 
tion No. 12; (4) in passing sentence upon the defendant. 

1. The first and second assignments may be consid- 
"ered together. There was positive evidence that defend- 
ant actively assisted one Krull, who pleaded guilty, in pro- 
ducing and delivering the liquor to the purchaser, and 
while he denied all participation in the transaction it 
was a question for the jury. As to third count, it is ar- 
gued defendant was merely the agent of the other party 
connected with the sale, and, having no title to the liquor, 
did not have possession, but merely the custody thereof. 
The evidence of the state, however, was to the effect that 
defendant participated in the profits of the transaction, 
part of the identical currency paid for the liquor being’ 
found upon his person. He attempts to explain this by 
saying he received it from the other party, Krull. in part 
payment of a debt. Whether defendant had such ownership 
in the liquor as to charge him as having the possession 
thereof within the meaning of the statute was also for the 
jury. Upon a careful examination of the record, we are 
convinced that the jury were justified in their finding that 
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defendant unlawfully sold and had in his possession the 
liquor in question. 

2. The instruction complained of was given upon the 
return of the jury into court after deliberating five hours, 
and is as follows: 

“You have requested that I give you a further instruc- 
tion on the law of this case, indicating that you are uncer- 
tain whether or not one party who it is claimed was con- 
cerned in the sale of the liquor was or was not the agent 
of the other. 

“You are instructed that, where two persons engage in 
a common enterprise to do an unlawful act, each taking part 
therein and each receiving a part of the profits derived 
from such unlawful act. both of such persons are princi- 
pals and one is equally guilty with the other.” 

The criticism of this instruction is that it assumes that 
defendant was engaged in a common enterprise with Krull 
and received a part of the profit derived from the sale of 
the liquor. It is not claimed that the instruction is not 
correct aS an abstract proposition of law, and had the lan- 
guage been “Jf two persons are,” instead of “where two 
persons are,” the instruction would have been beyond 
chance of criticism. However, we do not think the same 
will bear the construction contended for. It purports on 
its face to be an abstract statement, and the word ‘‘where” 
is broadly used in the sense of “in the case or in the in- 
_ stance in which,” as it may be according to Webster. In 
several of the prior instructions the jury had been told 
that the facts of sale or possession must be proved by the 
state beyond a reasonable doubt, and we are of opinion 
that the jury could not have been misled by the language 
criticised. 

8. Defendant was sentenced under section 3239, Comp. 
St. 1922, as amended by chapter 106, Laws 1925. The 
original section reads as follows: 

“It shall be unlawful for any person to, in any manner, 
knowingly carry, transport or deliver any intoxicating liq- 
uor to or for any person to be kept, stored, sold, fur- 
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nished, given, traded or otherwise disposed of in violation 
of law.” 

As amended: “Any person, who shall by himself. or 
through his agent, carry or transport, for the purpose ot 
sale, sell, or give away, trade, deliver or otherwise dispose 
of, any intoxicating liquor,” ete. And previded a pen- 
alty for the second and each subsequent offense 
a fine of not less than $500 nor more than $5.000 
and imprisonment in the penitentiary not less than six 
months nor more than two years, and declared the second 
offense to be a felony. 

By section 3238, Comp. St. 1922, the sale of intoxicating 
liquor was declared a misdemeanor, and, by section 3228. 
the penalty fora second offense was imprisonment in the 
county jail not less than 60 days nor more than 90 days, 
and the third offense was declared a felony and punish- 
able as such. 

The question for determination is whether the complaint 
in this case charges an offense under section 3238 or sec- 
tion 3239, Comp. St. 1922. as amended. The latter !s 
known as the section providing penalties for “bootlegging,” 
and in Knothe v. State, 115 Neb. 119, we held that an tn- 
formation under this section was required to charge. in 
addition to the sale, some element of the crime of bootleg- 
ging, such as carrying or transporting liquor. As noted 
above, the first count in this case merely charged that the 
defendant did “‘uniawfullv and feloniously sel) intoxicating 
liquor;” but it is the contention of the state that the use 
of the word ‘‘feloniously.” in charging a second offense. 
clearly tied the information to section 3239. as a second 
offense under section 3238 was only a misdemeanor. and 
that by the use of that term any other element of the crime 
of bootlegging was sufficiently charged. We cannot agree 
to this proposition. We think the term ‘‘feloniously” can- 
not be made use of to supply a constituent element of the 
crime charged; it is merely descriptive or a characteriza- 
tion of the criminal act which must be set forth in the in- 
formation substantially as denounced by the statute. That 
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the information must allege directly, and not by inference, 
each material element of the erime is so well understood 
that no citation of authorities is needed. One of these ele- 
ments of the crime of bootlegging is carrying or trans- 
porting the liquor, which is not alleged and cannot be in- 
ferred from the term “felonious.” Moreover, in Draw- 
bridge v. State, 115 Neb. 535, we held that an information 
charging that the defendant “wilfully, knowingly, unlaw- 
fully and feloniously did sell intoxicating liquor to one Jack 
Moyer” charges an offense under section 3238, and that it 
was error to apply thereto the provisions of chapter 106, 
Laws 1925. : 

We therefore conclude that the record is without error, 
except as to the penalty imposed; and the judgment of the 
district court is reversed and the cause remanded, with di- 
rections to impose a sentence as provided by section 3288, 
Comp. St. 1922. 

REVERSED. 


NEBRASKA WESLEYAN UNIVERSITY, APPELLANT, V. WILLIAM 
THOMPSON ET AL., APPELLEES. 


FILED DECEMBER 9. 1927. No. 24976. 


Mortgages: ESTOPPEL. Evidence examined, and held: (1) That the 
evidence is insufficient to sustain the decree of the district court; 
(2) that defendants are estopped from claiming a forgiveness 
of the debt. 


APPEAL from the district court for Lancaster county : 
WILLARD E. STEWART, JUDGE. Reversed, with directions. 


Stewart, Perry, Stewart & Van Pelt, for appellant. 
Clark Jeary, contra. 


Heard before Goss, C. J., DEAN, DAY, GooD, THOMPSON 
and EBERLY, JJ., and REDIcK, District Judge. 


REDICK, District Judge. 
This case was heard before the commission, and reargu- 
ment ordered before the court. 
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Action to foreclose a mortgage on real estate. March 4, 
1919, William Thompson and Mary I. Thompson, husband 
and wife, executed and delivered the note and mortgage 
in question to Martin Burns to secure remainder of pur- 
chase money of lot described therein. March 1, 1922, when 
it became due, an extension agreemen: with interest cou- 
pons attached, for three years, was duly executed, interest 
payable March 1 and September 1, each year. Martin 
Burns died testate July 5, 1922, and willed 7-20 of his es- 
tate to plaintiff. Pursuant to order of county court, June 
19, 1923, the mortgage and June 27, 1928, the extension 
agreement were assigned to plaintiff, which took them at 
their face value as part of the residuary estate under the 
will. When suit was commenced the original note and 
mortgage were lost and suit brought accordingly. Upon 
the trial the mortgage, abstract and insurance policy were 
produced by defendants. The note is still lost. Defend- 
ants admit the execution of the mortgage, note and exten- 
sion, but allege that immediately after the execution of 
the extension agreement the mortgagee, Martin Burns, 
orally forgave the debt and delivered the note and mort- 

‘gage to defendants, reserving only the interest thereon 
during his life, which presents the only contested ques- 
tion. Plaintiff replied denying the gift and setting up an 
estoppel in pais. Decree for defendants establishing the 
gift, quieting their title as against the mortgage, and plain- 
tiff appeals. 

-Grounds urged for reversal are: (1) Error in permitting 
Mary I. Thompson to testify concerning a conversation and 
transaction with Martin Burns, since deceased; (2) error 
in holding defendants not estopped; (3) evidence insuffi- 
cient to support decree. 

We need not discuss the first assignment in view of our 
conclusion upon the other two. 

The burden is upon defendants to prove the fact of the 
gift; and in this class of cases the evidence must be clear 
and convincing, especially, as appears, when such claim is 
not made until after death of the donor and after suit 
brought. 28 C. J. 676, sec. 82, 680, sec. 85. 
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William Thompson being clearly incompetent under sec- 
tion 8836, Comp. St. 1922, to testify as to the transaction 
with Martin Burns, since deceased, the only witness as to 
the gift was Mary. Her evidence in substance is that af- 
ter the execution of the extension agreement, and as she 
and her husband were about to depart, Burns called them 
back, and as she was sitting in a chair at the foot and her 
husband on the side of the bed in which Burns was sitting 
up (being bedridden), no one else being present, Burns 
said, “I have no children and no relatives, and I want to 
do something for you,” and handed him the papers. He 
said, “I am giving those to you, and I want the interest as 
long as I live, and when I am through the principal is 
yours. * * * Don’t show them to any one or give them to no 
one.” ; 

The circumstances relied upon as sustaining the gift 
are: The possession by defendant Thompson of the mort- 
gage, abstract and insurance policy (the note was not pro- 
duced nor its absence accounted for, though the answer al- 
leged its delivery with the other papers and possession in 
defendants) ; the failure to show any opportunity for de- 
fendants to obtain possession of the documents except as 
claimed; the close friendship between donor and defend- 
ants and sympathy of donor for William Thompson. who 
was nearly blind and had been so for some years; the non- 
existence of close relatives of the donor, who might natu- 
rally be recipients of his bounty. 

As affording contrary inferences, the following facts 
appear: The business of the Thompson family was con- 
ducted by Mary and two sons, George and Verne, on ac- 
count of William’s failing sight, and their conduct with 
relation to the transaction is binding upon William; the 
interest falling due September 1, 1922, two months after 
Burn’s death, was paid by George with a check signed by 
and from the bank account of Mary; George says he paid 
by his own check on his account at the University Place 
Bank; the bank records show no such check, but do show 
one signed Mrs. William Thompson and charged to her 
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account for $638, the amount of the interest coupon upon 
the date of the payment; interest due March 1, 1923, was 
paid by Verne, who says he was reimbursed by his father 
and mother; the family bank account was kept in the 
name of Mary. Witness Ripley, representative of. Lincoln 
Trust Company, executor of the will, prior to the trans- 
fer to plaintiff, had several conversations with Verne (be- 
ing referred to him by both William and Mary as attend- 
ing to the business), looking toward the execution of a 
new note and mortgage in lieu of that which was lost, and 
not one of them suggested that there was any defense to 
the debt, nor that William had possession of the mortgage. 
April 3, 1923, the trust company wrote William inclosing 
new note and mortgage for signature, and April 16 in- 
closed canceled coupon due March 1, paid the 8th, and in- 
quiring about new note, and May 5 asking about new note, 
saying the extension agreement alone could not be handled. 
No response was made to these letters. 

Speaking of a conversation with Ripley, Mary testified: 
“I was over at my son’s when he came. It was when he 
had the coupon, after he sent several letters and wanted 
us to make a new mortgage and brought the coupon, and 
he said, ‘I am going to hand this to Wesleyan,’ and I said, 
‘Well, we have always paid our debts, and if you hold that 
we will pay it—if we owe it we will pay it,’ and that was 
all I said.” 

George W. Isham, treasurer of the endowment fund of 
plaintiff, testified that when he demanded payment of in- 
terest due September 1, 1923, Verne Thompson said they 
did not have the money, but would pay it when they sold 
some crops near McCook. Verne admitted seeing Isham, 
and at first denied telling him anything except passing the 
time of day, but finally said he did not remember—said he 
first learned of the gift in March, 1923—made no men- 
tion of it to Isham. 

G. A. Knight, a disinterested witness, who drew the ex- 
tension agreement testified that at that time none of the 
papers connected with this claim could be found in the tin 
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box where Burns kept his papers, nor elsewhere, though 
search was made, and that he had to call the register of 
deeds’ office to get the date and place of record of the mort- 
gage; while Mary testified that the papers were there all 
the time. Mary testified that she did not know the inter- 
est had been paid September, 1922, though it had been 
paid by a check signed by her on her account; denied ever 
drawing such a check or having destroyed it, because she 
did not have any to destroy; denied all knowledge of the 
payment in March, 1923. Her answers to questions on 
cross-examination were for the most part evasive and con- 
tradictory. The only excuse offered for failure to divulge 
the fact of the gift was that Burns told them not to; but, 
surely, after Burns’ death the reason, if any, for caution 
had disappeared. The possession by defendants of the 
mortgage, abstract and insurance policy is unexplained, 
except by the testimony of Mary, and that of William, 
who says he got it when extension agreement was signed. 
The note was not given them, and they both say they never 
saw an $1,800 note. Knight says the note and mortgage 
were not there and he had to telephone to the register of 
deeds, as above stated. William says Knight asked for and 
got all the papers and left them on the table close by the 
bed. This was stricken out by the court. 

While the fact of possession is important, we do not think 
it a circumstance entitled to much weight in view of the 
evasive character of the testimony of defendants. Fur- 
thermore, the note itself, to which the mortgage was a 
mere incident, was not delivered to defendants, so that the 
weight of any presumption arising from mere possession 
is very much weakened. if not quite demolished. An in- 
teresting discussion of the presumption of ownership aris- 
ing from mere possession, in a very similar case, is found 
in Atchley v. Rimmer, 148 Tenn. 303. As to the close 
friendship between Burns and William, the only evidence 
is from the latter, who said they were intimate friends, 
but no facts are presented tending to support this conclu- 
sion. We think the evidence lacks that clear and convinc- 
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ing quality necessary to establish a forgiveness of the debt. 
The silence of defendants and their agents upon that sub- 
ject, when, if their claim was true, it would be the most 
natural thing for them to speak, continued until after suit 
brought; the payment of two interest coupons, six months 
apart, after the death of Burns, without protest as to their 
liability ; the fact that Mary contradicts the bank records 
on a most material point, and her evidence is evasive and 
contradictory in itself and at variance with the testimony 
of every witness for plaintiff, whether interested or not, 
all lead us to the conclusion that there was no forgiveness 
of the debt as claimed. 

It further appears from the evidence that, in order to 
close the estate, the executor persuaded plaintiff to accept 
the extension agreement as cash, telling Isham of the sev- 
eral conversations with defendants and their family in 
which no denial of the debt was made, and that plaintiff 
accepted the instrument relying upon the information so 
obtained as part of its legacy under the will. The estate 
has been closed and distribution made to the other lega- 
tees. We think a clear case of estoppel is made out. De- 
fendants cite Onn Lumber & Shingle Co. v. Powell Lumber 
Co., 94 Neb. 267, to the effect that it must appear that the 
declarations or acts on which the estoppel is based were 
made with the express intention to deceive, or with such 
carelessness as to amount to a constructive fraud. The 
evidence fully complies with at least the last condition. 
Defendants were informed that the agreement was to be 
turned over to plaintiff, and must have known that the lat- 
ter would be deceived unless informed of defendants’ claim, 
and must have contemplated that their acts would be com- 
municated to any one dealing with the paper. The fact 
that plaintiff might recoup its loss from the other lega- 
tees in case the gift is established cannot be considered 
upon that question, nor prevent the operation of the estop- 
pel. : 

The decree of the district court is not sustained by suffi- 
cient evidence, and defendants are estopped from claiming 
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a forgiveness of the debt. The decree is therefore reversed 
‘and the cause remanded, with directions to enter a decree 
of foreclosure as prayed. 

REVERSED. 


GEORGE R. JOHNSON, APPELLEE, V. SOLOMON SAMUELSON ET 
AL., APPELLANTS. 


FILED DECEMBER 9, 1927. No. 24771. 


1. Appeal: HARMLESS ERROR. Where an instruction, though er- 
roneous, is not prejudicially so and cannot by any course of logi- 
cal reasoning be deemed to have resulted in disadvantage to the 
complaining party, it should not be allowed to work a reversal. 


2. Evidence examined, and held that testimony of plaintiff as to 
anticipated marriage, etc., was properly received. 


3. Appeal: CONFLICT oF EVIDENCE. A verdict upon conflicting evi- 
dence will not be set aside by this court, where it appears that 
the evidence of the prevailing party was sufficient to support 
such verdict, 


’ 


APPEAL from the district court for Madison county: 
ANSON A. WELCH, JUDGE. Affirmed. ' 


A. M. Morrissey, C. C. Flansburg, H. Halderson and Wil- 
liam L. Dowling, for appellants. 


William McDonnell, North, Pollock & Wade and Sullivan, 
Wright & Thummel, contra. 


Heard before ROSE, Day, GooD and THOMPSON, JJ., 
RAIT and SHEPHERD, District Judges. 


SHEPHERD, District Judge. 

The first trial of this case resulted in a verdict of $18,098 
in favor of Johnson, plaintiff, and against Samuelson and 
Olson, defendants; and the second resulted in a verdict 
for $11,083. The first was set aside by the trial court 
because of surprise. The second, duly rendered upon re- 
trial, was followed by the judgment from which the de- 
fendants Samuelson and Olson appeal to this court. 
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Following an order of affirmance without opinion, a re- 
hearing was granted upon application duly made and the 
case was reargued. The case is a damage case in which 
Johnson sued Samuelson and Olson for alleged false rep- 
resentations by which he was induced to buy their clothing 
stock and business in Newman Grove. 

An erroneous instruction as to the measure of damages 
was given by the trial court; the true rule being that dam- 
ages in cases of fraudulent representation are to be meas- 
ured by the difference between the value and the repre- 
sented value, and the court incorrectly instructing that the 
measure was the difference between the price paid and the 
actual value of the goods. 

The error was not, however, prejudicial to the defend- 
ants, and therefore cannot be suffered to work a reversal. 
This was made plain in appellee’s original brief, and was 
so amplified by brief and argument upon rehearing that 
no doubt whatever as to the proposition remains in the mind 
of the court. Where the instruction, though erroneous, 
is not prejudicially so and cannot by any course of logical 
reasoning be deemed: to have resulted in disadvantage to 
the complaining party, it should not be allowed to work a. 
reversal. Rocha v. Payne, 108 Neb. 246; McCarthy v. Vil- 
lage of Ravenna, 99 Neb. 674; Fitzgerald v. Meyer, 37 Neb. 
50;-City of South Omaha v. Fennell, 4 Neb. (Unof.) 427. 

Moreover, the figures submitted by the appellee in his 
brief on reargument have not been well answered by the 
appellants, and are sufficient to convince the court that the 
error of the trial judge was actually in their favor. An 
instruction in a party’s favor can be no basis for revers- 
ing a judgment against him. Chicago, K. & N. R. Co. v. 
Wiebe, 25 Neb. 542; Stough v. Stefani, 19 Neb. 468; Butler 
v. Greene, 49 Neb. 280; Darr v. Donovan, 73 Neb. 424. 

Complaint is made because the court permitted testi- 
mony on the part of the plaintiff to the effect that he was 
led into the purchase of defendants’ business by a tenta- 
tive arrangement whereby plaintiff was to become Sam- 
uelson’s son-in-law. Though the story of this had beem 
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stricken from the pleadings, it was permitted to be detailed 
upon the stand. It was not error, for as tending to show 
reliance upon the representations of the defendants it 
was perfectly competent. Expecting to become his son- 
in-law, the somewhat green youngster in business would 
ordinarily rely the more readily and the more completely 
upon Samuelson’s representations. Considered from this 
point of view, the testimony was permissible, though the 
order striking the story from the petition was right as 
not permitting the pleading of evidence. - 

Appellants contend that Johnson, who seems to have been 
about the poorest of witnesses, but who was nevertheless 
his own witness as to value, and the only one produced by 
him, was at the time incompetent to testify on that head. 
They insist that he plainly disqualified himself, though the 
owner of the stock, by saying, in answer to an interjection 
by the court, that he guessed he did not know, and by his 
answers in other instances. If these were the only show- 
ings of the record, it would have been the duty of the court 
to direct against him, for undoubtedly the rule that he who 
owns may testify as to value does not apply when it is 
shown beyond question that he is actually disqualified. It 
appears, however, that though Johnson had little or no 
knowledge at the time he purchased he remained steadily 
in the store for more than a year, keeping up the stock 
and incidentally learning what it contained and what the 
present and past value of the merchandise was, It seems 
clear to the court from the examination of his testimony 
that, while he was very ignorant at the time of his pur- 
chase, he became qualified as to values in the succeeding 
two years. There was enough evidence on his part (it is 
cited in the briefs of the appellees, but is so lengthy that 
it cannot be here reproduced) to justify the court in per- 
mitting the case to go to the jury. This being so, to have 
set aside the verdict would have been to substitute the 
court’s judgment for the judgment of the jury on a ques- 
tion of fact. When it is determined that plaintiff’s said 
testimony was sufficient to raise the question of fact, the 
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case is not different from the hundreds of others in which 
the court has declared that, where the evidence of a party 
tends to prove his cause of action, the fact that it is scan- 
ty, or such as would not under all of the circumstances 
have been convincing to the court, is no reason for setting 
aside the verdict of the jury. A verdict upon conflicting 
evidence will not be set aside by the supreme court, where 
it appears that the evidence of the prevailing party was 
sufficient to sustain it. 

The trial court was not willing to grant a new trial up- 
on the ground of misconduct of the parties and the attor- 
neys. The attorneys and the parties, as well as the wit- 
nesses, were under the eye of the judge who conducted the 
proceedings in the district court, and upon a full examina- 
tion of the record this court cannot say that he was in 
error in refusing to grant a new trial upon the ground men- 
tioned. 

The verdict of the jury was upon sufficient evidence and 
we think that the record is free from reversible error. The 
judgment of the district court is therefore. 

AFFIRMED. 


IDLEWILD FARM COMPANY, APPELLANT, V. ELKHORN RIVER 
DRAINAGE DISTRICT, APPELLEE. 


FILED DECEMBER 9, 1927. No. 26069. 


J. Drains: DIVERSION OF WATERS: DuTY oFr ADJOINING LAND- 
OWNERS. Supposing that the diversion of a river to a new chan- 
nel has been effected by construction which is both authorized 
and nonnegligent, under all the facts ‘n this case, the duty to 
maintain the river in its new course devolves, not upon the 
drainage district which did the work, but upon the owner of the 
adjoining lands, unless the plans and specifications of the proj- 
ect specifically provide for such maintenance by the said dis- 
trict. 


Though the construction may have 
been nedlipent thé adjoining landowner who has estopped him- 
self by direction and participation in connection therewith must 
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be bound in the matter of maintenance as if the said construc- 
tion were nonnegligent. 

DENIAL OF DaMaGES. Held, in this case, that the appel- 
lant may recover neither for construction nor maintenance ‘n 
connection with the cut-off in question; and that the case was 
properly dismissed by the district court. 


APPEAL from the district court for Dodge county: FRED- 
ERICK W. BUTTON, JUDGE. Affirmed. 


Abbott & Dunlap, for appellant. 


Courtright, Sidner, Lee & Gunderson and J. C. Cook, con- 
tra. 


Heard before Goss, C. J., ROSE, GOOD, THOMPSON and 


SHEPHERD, District Judge. 

The first judgment of the district court awarding dam- 
ages in a'large sum for the negligent construction and 
maintenance of a cut-off on the Elkhorn river—called cut- 
off E—was reversed and remanded; it being held by this 
court that the plaintiff could not recover for construction 
because the same was according to its demand and direc- 
tion. Upon the coming down of the mandate, plaintiff 
filed a second amended petition demanding damages for 
negligent maintenance only. 

This petition was in due course attacked by motion, 
amended upon application of the plaintiff, and assailed by 
a motion to dismiss in the nature of a demurrer. Upon 
submission of the latter, the court first entered an order 
reciting that said demurrer ought to be and would be sus- 
tained at the end of ten days unless application were in 
the meantime made to the supreme court for an amplifica- 
tion of its ruling upon reversal. And afterward. upon the 
expiration of the said ten days, the trial court dismissed 
the case on the ground that the petition failed to state a 
cause of action, and because the plaintiff, by not applying 
to again amend, had refused to plead further and had elected 
to stand upon the said petition. 
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Whether the petition, now declaring for negligent main- 
tenance alone, states a cause of action depends in some 
degree upon whether the law and facts of the case put main- 
tenance in the same catagory with construction. The gen- 
eral application of plaintiff’s cases is not to be doubted. A 
demurrer admits the existence of all facts well pleaded; 
ordinarily recovery may be had whenever negligent con- 
struction and maintenance result in damage; a case re- 
versed and remanded may commonly be prosecuted on the 
cause of action remaining if the same be separable from 
what has been taken away by the court of review. But the 
question before us is: If the rule announced by this court 
removed negligent construction as a ground of recovery, 
did it not perforce do likewise for negligent maintenance, . 
bearing in mind the findings of the supreme court and the 
facts set forth in the petition? 

The findings in the case are epitomized in two early para- 
graphs of the first opinion (114 Neb. 134), viz.: ‘The sub- 
stance of plaintiff’s contention is that the proximate cause 
of the alleged damage to its lands, by erosion, flooding and 
the like, was defendant’s negligent installation of the drain- 
age and construction works complained of,’ and that such 
installation was negligently performed. 

“The record is very voluminous and it is impractical 
to reproduce much of the evidence. It fairly appears, how- 
ever, from the evidence of many practically uncontradicted 
witnesses that Schneider not only favored the installation 
of all of the materially important construction works, of 
which the Idlewild now complains, but in fact it appears 
therefrom that the work was done at and because of Schnei- 
der’s apparently urgent request and as and where he wished 
to have it installed. It appears, too, that plaintiff, aside 
from the defendant district, by Schneider, its president, 
alone made substantial contributions to the expense of 
such change of installation.” 

Schneider was president of the appealing Idlewild corpo- 
ration. 

From these findings of fact the court held that the Idle- 
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wild company was estopped to recover damages for said 
construction. The holding does not in the least go contra 
to the doctrine of Hopper v. Elkhorn Valley Drainage Dis- 
trict, 108 Neb. 550, to the effect that recovery may be had 
by the party injured through the negligent construction 
and maintenance of a ditch or cut-off; it proceeds wholly 
upon the doctrine of estoppel. 

It is practically certain that the injury and damage in 
this case arose from negligent construction. The amend- 
ed petition upon which the case was originally tried set 
forth that the cut-off was constructed at right angles to 
the course of the river, and that the result of such con- 
struction was to throw the current against the defendant’s 
land in such wise as to inevitably erode it. It was not a 
matter of negligent maintenance; the damage inhered in 
the construction. And, for that matter, the plea of the 
said petition was that the drainage district abandoned the 
work immediately upon its completion. It would seem 
therefore that the company’s case fails in toto when it 
fails upon the ground of negligent construction. The es- 
toppel carries through. The proximate cause of the dam- 
age was defendant’s installation of the construction works 
complained of. We think that our former decision con- 
cludes the appellant in the matter of his present contention. 

But, without regard to this, the trial court’s ruling must 
still be sustained. If the company could recover at all on 
the ground of negligent maintenance, it would be because 
the drainage district was under a duty to maintain and 
yet did nothing whatever after the construction was com- 
plete. It is committed to this contention by its pleading 
that upon the completion of the work the district aban- 
doned it and left it to the river and to the adjoining land- 
owner. The second amended petition, subsequently fur- 
ther amended by interlineation, does not allege any active 
maintenance on the part of the district. It could not be 
further amended by setting forth any promise on the part 
of the district in regard to maintenance, for this would be 
in contract instead of in tort, and opposed to the com- 
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pany’s former pleading. But the specifications did not 
provide for maintenance in this case and the district was 
under no duty to maintain. The general rule, as we de- 
duce it from the authorities and from our statutes, is that 
where the law authorizes the diversion of a river, and 
where such diversion has been effected by a construction 
which is nonnegligent, the duty devolves upon the owner 
of the abutting lands to maintain the river in its new 
course, and not upon the drainage district which did the 
work, unless the plans and specifications of the project spe- 
cifically provide for such maintenance by said district. 
Hofeldt v. Elkhorn Valley Drainage District, 115 Neb. 539; 
Comp. St. 1922, sec. 1741; Flesner v. Steinbruck, 89 Neb. 
* 129; Aldritt v. Fleischauer, 74 Neb. 66; Arthur v. Glover, 
82 Neb. 528; Steiner v. Steiner, 97 Neb. 449; Idlewild Farm 
Co. v. Elkhorn River Drainage District, 114 Neb. 184. 

The contention of the Idlewild company is that the drain- 
age district was negligent in not removing stumps, trees 
and debris which had accumulated in the cut-off at the 
point of diversion. But since the company estopped itself 
to complain of negligent construction it cannot escape be- 
ing bound by the rule which obtains in the case of good 
and nonnegligent construction. The duty to maintain de- 
volved upon the company itself. The statute above re- 
ferred to so indicates and the better reasoning supports 
the view. Any other doctrine would make the drainage 
district an insurer of the course of the stream. 

Besides assigning the sustaining of the demurrer as 
error, appellant complains because the court refused to 
give it time and opportunity to further amend. The chro- 
nology of the case hardly supports any such contention. 
But it is obvious, as above shown, that no amending that 
would have been proper could have changed the situation. 

Our examination of the record satisfies us that the trial 
court was not in error, and that its judgment sustaining 
the demurrer and dismissing the case should be affirmed. 

AFFIRMED. 
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L. A. STUART, APPELLEE, Vv. DAviD W. BLISS ET AL., APPEL- 
LANTS: FRED BRAUN, APPELLEE. 


FILED DECEMBER 24, 1927. No. 25308. 


1. Mortgages: FORECLOSURE: DECREE. “In a suit to foreclose a 
mortgage on real estate, the execution of the contract, the 
breach thereof, the identity of the rea) estate described therein, 
and the amount remaining due thereon are materia! and neces- 
sary issues to be determined by the decree.” Union Central Life 
Ins. Co. v. Saathoff, 115 Neb. 385. 


2. Review. “In such a suit, the findings of fact 
Sontsined in the decree on issues properly pleaded are not sub- 
ject to review on objections to a deficiency judgment.” Union 
Central Life Ins. Co. v. Saathoff, 115 Neb. 385. 

3. APPLICATION FOR DEFICIENCY JUDGMENT: DE- 


FENSES. “A decree of foreclosure of a rea) astate mortgage 
showing persona! liability of defendant for any deficiency that 
may remain after sale of the mortgaged premises precludes 
such defendant on an application for a deficiency judgment from 
presenting any defense which he could or should have interposed 
prior to the announcement of the decree.” Union Central Life 
Ins. Co. v. Saathoff, 115 Neb. 385, 


4. Record examined, and held not to warrant a refusal to enter 
deficiency judgment, and to require a reversal. 


APPEAL from the district court for Holt county: ROBERT 
R. DICKSON, JUDGE. Reversed, with directions. 

George M. Harrington and Fay H. Pollock, for appellants. 

Lewis C. Chapman and Donald Gallagher, contra. 

H. M. Uttley, amicus curiz. 


Heard before Goss, C. J., RoSE, DEAN, Day, Goop and 
THOMPSON, JJ., and REDICK, District Judge. 


Goss, C. J. 

This is an appeal by David W. Bliss and Gustave A. 
Schlueter from a final order of the trial court refusing 
them a judgment against Fred Braun for a deficiency re- 
maining due them on the findings and decree of foreclos- 
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ure of a real estate mortgage after the distribution of the 
proceeds of the sale. 

The record brought before us begins with the answer 
and cross-petition of Bliss and Schlueter filed in the main 
suit on July 16, 1923, in which they set up a second mort- 
gage in suit against defendants other than Braun, plead a 
written contract for a valuable consideration between those 
other defendants and Braun in which Braun assumed and 
agreed to pay this mortgage, allege his personal liability, 
and pray that Braun be adjudged to pay any deficiency 
after application of the proceeds of the sale. 

The decree was entered September 8, 1923. It indicates 
jurisdiction of the parties and of the subject-matter, shows 
that Braun and other defendants did not plead but were 
defaulted, finds, among other things, that the facts set 
forth in the cross-petition as against the defaulting de- 
fendants are true, finds that the entire amount of the debt 
is due Bliss and Schlueter, finds that Braun in writing as- 
sumed the payment of the debt and mortgage in question, 
and orders the property sold and the proceeds applied in 
satisfaction of the sums found due. At the judicial sale 
July 21, 1924, plaintiff bid in the real estate at approxi- 
mately the first lien, interest and costs. On the same day 
Braun filed a motion setting up that he never assumed and 
agreed to pay the second mortgage, had no notice that the 
cross-petitioners would demand a finding that he was per- 
sonally liable, and asked that he be given notice of and be 
allowed to defend against any claim for a deficiency judg- 
ment. On March 13, 1925, Bliss and Schlueter filed their 
motion for a deficiency judgment against Braun, on June 
23, 1925, he filed his objections to the motion, on Novem- 
ber 27, 1925, the court, over the objections of Bliss and 
Schlueter that the record and decree concluded Braun on 
that point, took evidence on behalf of Braun, and on the 
same day entered findings and judgment denying the de- 
ficiency judgment and dismissing the application therefor. 
Bliss and Schlueter filed a motion for a new trial, which 
was overruled, and they appealed. By their motion for 
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new trial and by their assignment of errors they properly 
preserved their objections and exceptions. 

The inquiry is, was Braun concluded by the decree? 

After the instant case was appealed, we had before us 
the recent case of Union Central Life Ins. Co. v. Saathoff, 
115 Neb. 385. In that case, as in this, there was no spe- 
cific finding or order in the decree to the effect that on the 
distribution of the proceeds of the sale there would be a 
liability of the particular defendants for a deficiency re- 
maining unpaid on the amount found due in the decree. So 
that the case is a precedent for this. We there held as fol- 
lows: : 

“In a suit to foreclose a mortgage on real estate, the exe- 
cution of the contract, the breach thereof, the identity of 
the real estate described therein, and the amount remain- 
ing due thereon are material and necessary issues to be 
determined by the decree.” 

“In such a suit, the findings of fact contained in the de- 
cree on issues properly pleaded are not subject to review 
on objections to a deficiency judgment.” — 

“A decree of foreclosure of a real estate mortgage show- 
ing personal liability of defendant for any deficiency that 
may remain after sale of the mortgaged premises precludes 
such defendant on an application for a deficiency judgment 
from presenting any defense which he could or should 
have interposed prior to the announcement of the decree.” 

We cited in support of the above propositions: Kloke ». 
Gardels, 52 Neb. 117; Smith v. Allen, 72 Neb. 170; Parratt 
v. Hartsuff, 75 Neb. 706. Other cases bearing on the same 
propositions are: Cooper v. Foss, 15 Neb. 515; Rockwell v. 
Blair Savings Bank, 31 Neb. 128; Reynolds v. Dietz, 39 
Neb. 180. 

Braun had notice from the allegations and prayer of the 
cross-petition that Bliss and Schlueter were not only ask- 
ing the court to fasten personal liability on him but antici- 
pating an insufficient sale value of the mortgaged property 
were seeking a deficiency judgment against him in that 
particular action, as authorized by section 9209, Comp. St. 
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1922. If he had a defense, then was the time and there 
the place to make it. If he did not choose to defend, he 
must accept the penalty of a foreclosure of his right to 
defend. The reason for the rule is to make an end to liti- 
gation. The trial court having once passed on the issues 
of fact as presented under the pleadings may not require 
a party to the suit over his objections to relitigate those 
issues, i 

The judgment of the trial court is reversed and the cause 
remanded, with directions to enter deficiency judgment 
against the defendant Fred Braun and in favor of the 
defendants David W. Bliss and Gustave A. Schlueter for 
the amount of his liability shown by the decree, with inter- 
est and costs. 

REVERSED. 


E. G. COLLING v. STATE OF NEBRASKA. 
FILED DECEMBER 24, 1927. No. 25804. 


1. Criminal Law: “FLEEING FROM JUSTICE.” The phrase “fleeing 
from justice.” as used in section 9931, Comp. St. 1922, implies 
a departure by a person from his usual place of abode, or from 
the place where he has committed an offense, with the intent to 
avoid detection or prosecution for a public offense. 


One cannot be said to be “fleeing from jus- 
tice,” within the meaning of that phrase, as used in section 9931, 
Comp. St. 1922, where it appears that he abandoned his wife 
and thereafter neglected to support her. but remained in the 
vicinity for a period of more than seven months, during which 
time no prosecution for the offense was commenced or threatened. 
and where it appears that while absent from the state he cor- 
responded with a member of the wife’s household, so that his 
whereabouts was at all times known. 


3. Parent and Child: “ABANDONMENT.” To constitute an abandon- 
ment of a child by its father, within the meaning of section 9584, 
Comp. St. 1922, there must be an intention to wholly abandon 
the child and to sever, so far as possible. the parental relation, 
and to throw off all obligations arising therefrom. 
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ERROR to the district court for Adams county: Lewis H. 
BLACKLEDGE, JUDGE. Reversed. 


J. E. Willits, for plaintiff in error. 


O. S. Spillman, Attorney General, Donald Gallagher and: 
Walter M. Crow, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON. 
and EBERLY, JJ., and REDICK, District Judge. 


Goop, J. 

Plaintiff in error, hereinafter referred to as defendant,. 
was prosecuted upon an information charging him with 
wilfully and without just cause abandoning and neglecting 
and refusing to support his wife and two minor children, 
aged 13 and 17 years. A trial resulted in a conviction. 
and a judgment, sentencing him to imprisonment for six 
months at hard labor in the county jail. To review the 
record of his conviction he prosecutes error to this court. 

Defendant urges that the offense of which he was con- 
victed was barred by the statute of limitations, and for 
that reason the verdict is not supported by che evidence. 
The information charges the offense to have been commit- 
ted on or about the 6th day of August, 1923. The evidence 
shows beyond question that defendant left his home, wife 
and two children on the 3d day of August, 1923, and never 
thereafter reentered his home; that at about the time he 
left he threw $2 upon the table and informed his wife 
that it was all the money he would ever voluntarily give 
her. He never thereafter contributed to the support of 
his wife. He took his personal belongings and one chair 
and left the home. Once thereafter he called at the home 
and, standing on the porch, talked to his wife, offering to 
give her a one-third interest in, or a third of the value of, 
certain real estate, owned by him in the state of Kansas, 
upon the condition that a divorce should be obtained by 
one or the other of the parties. The home was in Hastings, 
Nebraska, and after defendant departed therefrom he re- 
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mained in and about Hastings for a period of seven or 
eight months. He then went to the state of Kansas and 
from there to Missouri, where he obtained a divorce from 
his wife, service of process being obtained by publication. 
After the divorce was granted he returned to Nebraska. 
Thereafter he was arrested. and on his preliminary hear- 
ing was held to appear in the district court. A transcript 
of the proceedings of the preliminary hearing was filed in 
the district court on May 14, 1926, but the information 
upon which he was prosecuted was not filed until the 27th 
day of August, 1926. It will thus be seen that a period of 
more than three years had elapsed between the time of 
the abandonment and the filing of the information. 

Section 9931, Comp. St. 1922, in part provides: “No per- 
son or persons shall be prosecuted for any felony (trea- 
son, murder, arson and forgery excepted), unless the in- 
dictment for the same shall be found by a grand jury, 
within three years next after the offense shall have been 
done or committed. * * * Provided, nothing herein con- 
tained shall extend to any person fleeing from justice.” 

In Boughn v. State, 44 Neb. 889, it was held that under the 
section of the statute above quoted an indictment must be 
found or information filed within the time fixed, and that 
it is not sufficient that the prosecution be instituted by 
complaint or arrest or preliminary examination within such 
period. This ruling was adhered to in State v. Robertson, 
55 Neb. 41. 

So far as the charge against defendant relative to aban- 
donment and nonsupport of his wife is concerned, it is 
apparent that the prosecution is barred by the statute of 
limitations, unless, as contended by the state, defendant, 
during the time he was out of the state, was a fugitive 
from justice, so that the case is within the proviso of sec- 
tion 9931, Comp. St. 1922. The term “fugitive from jus- 
tice,” as used in statutes pertaining to extradition, is not 
synonymous in meaning with the term “fleeing from jus- 
tice,” as used in the statute of limitations. Ordinarily, in 
statutes relating to extradition the term “fugitive from 


VoL. 116] SEPTEMBER TERM, 1927. _ 311 
Colling v. State. 


justice” has reference to one who has committed an offense 
in one state or jurisdiction and is afterwards found in an- 
other. Generally, the motive that induced his going from 
the state or jurisdiction, where the offense was committed, 
to another is immaterial. The mere fact that he has gone 
from the jurisdiction, where the offense was committed, 
into another is held sufficient to make him a “fugitive 
from justice,’ within the meaning of the extradition stat- 
ute. The term ‘fleeing from justice,’ as used in the stat- 
ute of limitations, has a somewhat different significance. 
It means to leave one’s usual place of abode, or to leave the 
jurisdiction, where an offense has been committed, with 
intent to avoid detection or prosecution for some public 
offense. ; 

Judge Dillon, in writing the opinion in United States v. 
O’Brian, 27 Fed. Cas. 212, No. 15908, where the question 
under consideration was the statute of limitations, has this 
to say concerning the term “fleeing from justice:” “It 
means to leave one’s home or residence or known place of 
abode, with intent to avoid detection or punishment for 
some public offense against the United States.” See, also, 
26 C. J. 741. 

In the instant case the record shows that for more than 
seven, months after the commission of the offense defend- 
ant remained in and about Hastings, where he was seen 
daily. At the time he departed from the state no prosecu- 
tion had been instituted, nor, so far as the record discloses, 
had any been threatened. There is nothing to indicate that 
defendant had any reason to anticipate or believe that any 
criminal proceeding was to be instituted against him. 
When he left the state he did not conceal the place to which 
he had gone. At intervals he wrote letters to his older 
daughter, who remained in the home of his wife, so that 
his place of abode was at all times known. If a prosecu- 
tion had been instituted against him, he could have been 
extradited and returned for trial. He was not arrested 
until after his return to Nebraska. The facts disclosed by 
the record negative the suggestion that defendant was flee- 
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ing from justice when he departed from the state of Ne- 
braska, and are insufficient to bring the case within the 
proviso of the statute. 

With reference to the prosecution, so far as it relates to 
abandonment of and failure to support the minor child, 
the evidence indicates that the abandonment occurred at 
the same time as the abandonment of the wife, but a differ- 
ent rule would obtain as to the child. Departing from the 
home where the child was would not necessarily be an 
abandonment of the child. To constitute an abandon- 
ment of a child, there must be an intention to wholly 
abandon the child and entirely sever, so far as possible, 
the parental relation, and to throw off all obligations aris- 
ing therefrom. 29 Cyc. 1677. It is possible that upon a sub- 
sequent trial evidence may be adduced to show that defend- 
ant exercised parental care and control over the younger 
daughter for some time after he departed from the home on 
the 3d of August. - It may be that there was not a complete 
abandonment of the child until a period which would be 
within three years preceding the filing of the information. 
The mere failure to support the child would not constitute 
the offense and start the statute of limitations to running. 
This court has held that, to constitute the offense under the 
provisions of section 9584, Comp. St. 1922, there must be 
both an abandonment and neglect to support and both 
without just cause. Altis v. State, 107 Neb. 540. 

The conclusion arrived at makes it necessary that the 
judgment of the district court be reversed and the prosecu- 
tion dismissed, so far as it relates to the abandonment of 
and failure to support the wife. But, so far as it per- 
tains to the abandonment of and failure to support the 
younger child, the cause is remanded for further proceed- 
ings. 

Since there may be another trial, it may not be amiss to 
say that we have considered the other assignments of error 
and particularly those relating to the instructions of the 
court, and find them without merit. 

REVERSED. 
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Note—On presumption of guilt from flight, see 39 L. R. 
A. (ns.) 58; 25 A.L.R. 887; 8 R.C.L. 192; 5 R.C.L. Supp. 
451, 

As to who are fugitives from justice, see 51 L.R.A. (n.s.) 
668; 13 A.L.R. 415; 11 R.C.L. 731; 4 R.C.L. Supp. 717; 
6 R.C.L. Supp. 671. 


NORRIS DUNLAP V. STATE OF NEBRASKA. 
FILED DECEMBER 24, 1927. No. 25838. 


1. Evidence examined and found sufficient to warrant its sub- 
mission to the jury. 

2. Witnesses: IMPEACHMENT. In the trial of an action, it is 
error for the court to permit counsel, in order to affect the 
credibility of a witness, to inquire of him whether he previ- 
ously had been convicted of an offense below the grade of a 
felony. 

8. Intoxicating Liquors: UNLAWFUL SALE: STATUTE GOVERNING. 
An information accusing the defendant of the unlawful sale 
of intoxicating liquor charges him with the commission of a 
misdemeanor, and is governed by the provisions of section 3238 
and 3288, Comp. St. 1922. and not by those of section 3239 
thereof, as amended by chapter 106, Laws 19265. 


Error to the district court for Dixon county: MARK J. 
RYAN, JUDGE. Reversed. 


McCarthy & McCarthy, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Goss, C. J., RosE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


THOMPSON, J. 

The defendant, plaintiff in error herein, was convicted 
in the district court for Dixon county, Nebraska, of the 
unlawful sale of intoxicating liquor, and sentenced to pay 
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a fine of $100 and to imprisonment in the county jail for a 
period of sixty days, and to pay the costs of prosecution. To 
reverse this judgment he relies on the following claimed 
errors: That the judgment is without evidence to sup- 
port it; errors of law occurring at the trial; and that the 
court erred in sentencing the defendant to both fine and 
imprisonment. We will consider the alleged errors in the 
order of their presentation. 

The record reflects sufficient evidence to warrant the 
trial court in submitting the case to the jury for its de- 
termination, and such verdict and judgment would not be 
disturbed save for the reasons hereinafter set forth. 

As to the claimed errors occurring at the trial: Sec- 
tion 9923, Comp. St. 1922, provides: “The term ‘felony’ 
signifies such an offense as may be punished with death 
or imprisonment in the penitentiary. Any other offense 
is denominated a ‘misdemeanor.’ ” 

The defendant was a witness in his own behalf, and — 
tified generally in regard to the facts involved. On his 
cross-examination the prosecuting attorney was, over ob- 
jections of defendant’s attorney properly interposed, per- 
mitted to ask, and defendant was required to answer, if 
he had ever pleaded guilty to the unlawful possession of 
intoxicating liquor (a misdemeanor) in Dixon county, Ne- 
braska. The sole purpose such question and answer could 
serve was to weaken the defendant’s credibility as a wit- 
ness, and thus minimize the weight of his testimony. To 
permit such question to be asked and answered was error, 
and by such error the defendant was denied a fair and 
impartial trial. Section 338 of the Code of Civil Proced- 
ure, being section 8848, Comp. St. 1922, provides: “A wit- 
ness may be interrogated as to his previous conviction for 
a felony. But no other proof of such conviction is com- 
petent except the record thereof.” We held in Brown v. 
State, 111 Neb. 486: “This section applies to any witness 
in a ease and is for the purpose of affecting his credi- 
bility.’ In Elliott v. State, 34 Neb. 48, we stated, the ques- 
tion quoted (the same as herein) “must have been prej- 


VoL. 116] SEPTEMBER TERM, 1927. 315 
Dunlap v. State. 


udicial to the accused. Where a defendant in a criminal 
case offers himself as a witness on his own behalf, he is 
subject to the same rules of cross-examination as other 
witnesses, and it is the duty of the court to keep the cross- 
examination within the law.” In interpreting such sec- 
tion 8848 in Young Men’s Christian Association v. Raw- 
lings, 60 Neb. 377, we said: “It allows the admission of a 
witness that he had been convicted of a felony, or the 
record of such conviction, to be received as evidence. Said 
section clearly excludes the idea that the conviction of an 
offense below the grade of a felony is admissible to affect 
the credibility of a witness. Argument cannot make it 
plainer. The defendant not having been convicted of a 
felony, the testimony offered was properly excluded.” If 
it was properly excluded in that case, it was improperly 
admitted in the instant case. We are further sustained 
in this conclusion by our holdings in Ford v. State, 106 
Neb, 439, and Daggett v. State, 114 Neb. 238. The law is 
that in the trial of an action it is error for the court to 
permit counsel, in order to affect the credibility of a wit- 
ness, to inquire of him whether he previously had been 
convicted of an offense below the grade of a felony. 

This renders it unnecessary to consider the third ground 
for a reversal, except to state that the offense charged 
herein is a misdemeanor, governed by the provisions of 
sections 3238 and 3288, Comp. St. 1922, and upon convic- 
tion thereunder a sentence of a fine or imprisonment can 
be imposed; and not by the provisions of section 3239, 
Comp. St. 1922, as amended by chapter 106, Laws 1925, 
which provides for both fine and imprisonment. State v. 
Smith, 114 Neb. 653; Knothe v. State, 115 Neb. 119; State 
v. Dineen, 115 Neb. 174; Drawbridge v. State, 115 Neb. 
535: Coxbill v. State, 115 Neb. 634; Myers v. State, ante, 
p. 287. Therefore, the trial court erred in sentencing 
defendant to both fine and imprisonment. The judgment 
is reversed and cause remanded for further proceedings. 

REVERSED. 
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Rosk, J. dissenting. 

I do not concur in the conclusion that defendant is en- 
titled to a new trial because he was asked and was re- 
quired to answer whether he had ever pleaded guilty to 
the charge of unlawful possession of intoxicating liquor. 
In the present case he was accused of unlawfully selling 
intoxicating liquor, a similar offense. The evidence proves 
his guilt and the jury so found. The conviction is set aside 
for the reason that he was asked and required to answer 
whether he had ever pleaded guilty to the charge of un- 
lawful possession of intoxicating liquor. A reason for re- 
versing the conviction is stated in the opinion as follows: 

“The sole purpose such question and answer could serve 
was to weaken the defendant’s credibility as a witness, 
and thus minimize the weight of his testimony.” 

Defendant frankly answered the question in the affirma- 
tive, admitting he had on a former occasion -pleaded guilty 
to the charge of unlawfully selling intoxicating liquor. As 
I view the question and the answer he was not thus dis- 
credited as a witness. The question and answer indicate 
that defendant did not previously testify falsely to escape 
conviction and punishment under a similar accusation. If 
the sole purpose of the question was to weaken his credi- 
bility, the former plea of guilty is the basis of a proper 
inference that he is not a witness who would testify falsely 
to escape punishment. In my judgment direct evidence 
of guilt, not the collateral question and answer, influenced 
the jury. It seems to me it was to prevent a reversal for 
an error like this that the legislature enacted the statute 
forbidding the reversal of a conviction for the admission 
of improper evidence not resulting in a miscarriage of jus- 
tice. Comp. St. 1922, sec. 10186. The opinion itself con- 
tains a ruling that the competent evidence, except for 
the question criticised, was sufficient to justify a verdict 
of guilty. The competent evidence and the finding of the 
jury should control the issue of fact and prevent the 
technical error from overshadowing the truth. 

The legislative enactment that “A witness may be inter- 
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rogated as to his previous conviction for a felony” created 
a rule of evidence for the courts. Comp. St. 1922, sec. 
8848. This rule does not make the statute forbidding the 
reversal of a conviction for harmless error inoperative 
when the statutory question as to a felony is propounded 
to a witness charged with a misdemeanor. As I view the 
record the conviction should not be set aside for the reason 
given. 


SALYERS AUTO COMPANY, APPELLEE, V. FRED DEVORE, 
APPELLANT. 


FILED DECEMBER 24, 1927. No. 25090. 


1. Courts: JURISDICTION: NONRESIDENTS. Under the facts in 
this case, it is solely in virtue of the state’s jurisdiction over 
the property of the nonresident situated within its limits that 
its tribunals can inquire into that nonresident’s obligations to 
its own citizens, and the inquiry can then be carried on only 
to the extent necessary to contro! the disposition of such prop- 
erty. If, however, the nonresident has no property in this state, 
there is nothing upon which its tribunals can adjudicate. 

2. Attachment: Sirus oF Dssts. Notwithstanding the general 
rule, which is well settled, that the situs of debts and obliga- 
tions is at the domicile of the creditor, our attachment laws 
rightfully, for the purpose of attachment proceedings directed 
against nonresident defendants, fix the situs of “debts owing” 
to such defendants within this state at the domicile of said 
debtor. if within the state, or where such debtor may, within 
this state, be legally served with appropriate process. 

VENUE. In the absence of both personal appearance of, 
and persona! service of summons upon, a nonresident within this 
state, an action, and proceeding ancillary thereto, may be sus- 
tained against him, only if brought in a county of this state in 
which at the commencement of the suit, and alse at the time of 
the service of the attachment (including garnishmen. in aid 
thereof), “there may be property of, or debts owing to, said 
defendant.” 

4. Garnishment. The facts in the present case disclose without 
dispute that at the time of the commencement of the original 
suit, <> well as at the time of service of the attachment issu- 


2 


ing therein upon the garnishee herein, such garnishee did not 
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have in his possession any property of the defendant and was 
not then indebted to said defendant, in any amount, and that 
his future liability to such defendant, dependent wholly on the 
collection of money from third persons, was contingent and was. 
not subject to levy of attachment or garnishment. | 


5. Under the undisputed facts of this case, the gar- 
nishee’s liability must be determined as of date of the service 
of the order of attachment, and cannot be affected by transac- 
tions occuring thereafter. 

6. CONTRACT FOR PERSONAL SERVICES. In absence of 


fraud and collusion, no garnishable debt can arise from a 
contract for personal services where, pursuant to terms of the 
employment, the employee is paid in advance. This rule ex- 
tends not only to amounts paid as compensation, but also to 
payments made in advance to cover necessary expenses there- 
after to be incurred by the employee in performing the con- 
tract of employment. 


APPEAL from the district court for Douglas county: AR- 
THUR C. WAKELEY, JUDGE. Reversed and dismissed. 


Slama & Donata, for appellant. 
Wayne E. Sawtell and Grover C. Rinehart, contra. 


Heard before ROSE, DEAN, DAY, GooD, THOMPSON and 
EBERLY, JJ. 


EBERLY, J. 

On December 1, 1923, Salyers Auto Company, plaintiff, 
brought this action in the district court for Douglas coun- 
ty, Nebraska, against Fred DeVore. The action was based 
on an order of court dated April 7, 1923, directing DeVore, 
as garnishee in an action entitled Salyers Auto Company 
v. J. R. Walker, to pay into court $1,916.83, the same to 
be held by the clerk until further order. 

DeVore failed to comply with the order and, in conform- 
ity to our practice, plaintiff brought the present action. 
A jury was waived and trial had to the court, resulting in 
a finding that the plaintiff was entitled to recover from 
the defendant, DeVore, $1,510.22, with interest thereon 
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at 7 per cent. from April 7, 1923, to June 27, 1925, amount- 
ing to the sum of $1,743.67, for which the plaintiff was 
awarded judgment. From this judgment defendant has 
appealed. 

It appears that on February 17, 1921, the assignors 
of plaintiff obtained a judgment in the district court for 
Mills county, Iowa, against J. R. Walker for $1,575, draw- 
ing interest at the rate of 8 per cent. from date of judg- 
ment. On June 19, 1922, plaintiff, as the owner of this 
judgment, commenced an action thereon in the district 
court for Douglas county, Nebraska, against J. R. Walker, 
and caused an attachment to be issued in said action, and 
in aid thereof garnishment was served on DeVore. Walk- 
er was a nonresident of the state, and service was had 
upon him by publication only in the manner provided by 
our statute. He made no personal appearance in this ac- 
tion above named, nor did he, in any manner, personally 
appear in the present proceeding. 

The garnishment notice was served on DeVore June 24, 
1922, and directed him to appear in court on July 11, 1922, ° 
to answer the summons in garnishment. On July 8, 1922, 
the garnishee filed a written answer which disclosed that 
he was not indebted in any sum to Walker. Apparently 
this answer was not satisfactory, as the record shows that 
the garnishee appeared personally in court on July 11, 
1922, and was examined under oath by counsel for plain- 
tiff. The record also shows that further hearing of the 
examination of the garnishee was continued until April 
7, 1923, at which time the garnishee was further exam- 
ined, resulting in an order of court directing the garnishee 
to pay to the clerk of the court $1,916.83, the same to be 
held by the clerk until order of the court. 

The record shows that DeVore was conducting a stock 
newspaper largely devoted to the advertising of dealers of 
Duroc hogs. Walker was employed by him to solicit ad- 
vertising and incidentally subscriptions upon a commis- 
sion basis. The arrangement was verbal, but Walker was 
to receive as his compensation 33 1-3 per cent. on all 
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moneys collected for advertising procured by him. There 
was this further arrangement, that DeVore was to ad- 
vance to Walker $100 a week to cover his traveling ex- 
penses, the same to be charged to Walker’s account. 

The issue in the present case involves a balancing of 
accounts between Walker and DeVore to determine the 
status of their respective accounts. The record shows that 
at the time of his employment, about March 10, 1922, 
Walker was indebted to DeVore on account of previous 
transactions in the sum of $2,788.35. Between that date 
and June 24, 1922, the date of the garnishment, DeVore 
had advanced and paid items on Walker’s account in the 
sum of $1,269.09, so that the charges against Walker on. 
June 24 amounted to $4,057.44. The record does not show | 
clearly the amount of collections made up to that date upon 
which Walker would be entitled to receive commissions 
under his contract. It does show, however, that on that 
date there had not been collected, on contracts procured 
by Walker, an amount sufficient to cancel the indebtedness. 
of Walker to DeVore on June 24, 1922. The record shows 
that, on the date of garnishment, Walker had procured a 
large number of advertising contracts which, if “run” by 
the paper and collected by DeVore, would, on a balancing 
of their respective accounts, show that DeVore was in- 
debted to Walker in a considerable sum. 

On April 7, 1923, when the garnishee made his final an- 
swer in court, the record shows with reasonable certainty 
there had been collected up to that date on contracts pro- 
cured by Walker, up to June 24, 1922, $17,454.26 of which 
he, under the terms of his contract, was entitled to re- 
ceive $5,818.09. If a balance were struck upon the figures 
thus far given, DeVore would be owing Walker on April 
7, 1923, $1,760.43, not including interest. 

The record further shows that after the summons in 
garnishment was served on DeVore, June 24, he continued 
to advance to Walker $100 a week, as required by the terms 
of his contract, up to April 7, 1923, the date of his final an- 
swer, 80 that the books showed on the last-named date noth- 
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ing was due Walker on contracts procured by him up to 
June 24, 1922. 

The case thus arises out of an attempt on part of the 
courts of this sovereignty to subject the property of a non- 
resident to the demands of our own citizens. While the 
right to do so is undoubted in a proper case, yet, because 
of the inherent nature of such proceedings, certain difficul- 
ties pertain to and adhere therein. 

While the procedure in our courts, inclusive of the meth- 
od of obtaining jurisdiction over the nonresident parties 
by substituted service, is, and properly may be, regulated 
by our legislature, yet such power is subject to a federal 
limitation that courts of a state cannot so acquire jurisdic- 
tion over nonresidents for the mere purpose of a personal 
adjudication against them; indeed, not for any purpose 
except to adjudicate either with reference to the property 
within this state, or with reference to the status of some 
of its citizens. Our statutes on this subject of acquiring 
jurisdiction over nonresidents must be read in the light of 
the interstate limitation resting upon us by reason of the 
frame of government of the nation, of which our state is 
a part. Moyer v. Koontz, 103 Wis. 22. 

Indeed, the controlling principle, as announced by the 
supreme court of the United States, is: ‘“‘The state, through 
its tribunals, may subject property situated within its lim- 
its owned by nonresidents to the payment of the demand 
of its own citizens against them; and the exercise of this 
jurisdiction in no respect infringes upon the sovereignty 
of the state where the owners are domiciled. Every state 
owes protection to its own citizens; and, when nonresidents 
deal with them, it is a legitimate and just exercise of au- 
thority to hold and appropriate any property owned by 
such nonresidents to satisfy the claims of its citizens... It 
is in virtue of the state’s jurisdiction over the property 
of the nonresident situated within its limits that its tribu- 
nals can inquire into that nonresident’s obligations to its 
own citizens, and the inquiry can then be carried only to 
the extent necessary to control the disposition of the prop- 
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erty. If the nonresident have no property in the state, 
there is nothing upon which the tribunals can adjudicate.” 
Pennoyer v. Neff, 95 U.S. 714. 

So is it also true that— ‘‘The general rule is well settled 
that the situs of debts and obligations is at the domicile 
of the creditor. But the attachment laws of many states 
recognize the right of a creditor of a nonresident to at- 
tach a debt or credit owing or due to him by a person 
within the jurisdiction where the attachment issues, and to 
this extent the principle has been sanctioned that the laws 
of a state, for the purposes of attachment proceedings, 
may fix the situs of a debt at the domicile of the debtor.” 
2R. C. L. 806, sec. 5, 

The statutory provisions of this state governing and 
controlling the proceedings now before us for review, to 
be construed “in the light of the interstate limitations rest- 
ing upon us,” embrace the following enactments: Comp. 
St. 1922, secs. 8562, 8583, 8676-8728. 

Two distinct classes of actions are contemplated by these 
provisions: (1) The ordinary civil action commenced by 
filing of petition, and the issuance of a proper writ there- 
after. personally served upon the defendant within the ju- 
risdiction of this state in the manner provided by law. (2) 
A civil action commenced by filing of petition not followed 
by personal service, but where the jurisdiction rests sole- 
ly upon the fact of property seized, and where the exer- 
cise of judicial powers is limited to the proper disposition 
of such property then in the hands of the court. 

Sections 8676-8728, Comp. St. 1922, embrace provisions 
general in their nature and ordinarily, except where con- 
text thereof, or the provisions of statutes in pari materia, 
indicate the contrary, regulate, provide for, and govern 
the application of this ancillary remedy whenever the same 
is invoked. 

In this connection it is to be noted that section 8702, 
Comp. St. 1922, provides: “If the garnishee appear and 
answer, and it is discovered in his examination that, at or 
after the service of the order of attachment and notice 
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upon him, he was possessed of any property of the defend- 
ant or was indebted to him, the court may order the deliv- 
ery of such property and the payment of the amount ow- 
ing by the garnishee into the court.” 

The only provision of the Code for notice by publication 
‘in these actions is section 8583, Comp. St. 1922, which is 
in the following language: “‘Service may be made by publi- 
cation in either of the following cases: * * * Third. {n 
actions brought against a nonresident of this state, * * * 
having in this state property or debts owing to them, 
sought to be taken by any of the provisional remedies, or 
to be appropriated in any way.” 

Section 8562, Comp. St. 1922, provides: “An action 
* * * against a nonresident of this state * * * may be 
brought in any county in which there may be property of, 
or debts owing to said defendant, or where said defend- 
ant may be found.” 

The section last quoted was before this court in Lamb v. 
Finch, 87 Neb. 565. On May 25, 1908, the plaintiffs there- 
in filed their petition and precipe for summons in the dis- 
trict court for Perkins county, Nebraska, which was issued 
on May 25, and on May 28 personally served on defendant 
Finch in Perkins county. However, the proof appearing 
uncontradicted that on May 25, the date of the commence- 
ment of this action. Finch was a resident of Colorado, and 
was not within Perkins county nor the state of Nebraska, 
this service was quashed as not in compliance with section 
8562, Comp. St. 1922. 

Can it be contended, in view of the language as thus con- 
strued that, had Finch in that case been accompanied by a 
shipment of personal property made to a resident of Per- 
kins county as his agent, who had been served with gar- 
nishment on the day Finch was served with summons, and 
prior to its arrival or receipt in Perkins county. but at a 
time when the property in question was still without the 
boundaries of the state, this court would have denied juris- 
diction as to Finch’s person, but sustained it as to Finch’s 
property? It would seem, in view of the language appear- 
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ing in section 8562, supra, particularly when construed in 
the light of our interstate limitation, that its requirements 
as to the necessity of person and as to the necessity of ‘prop- 
erty “being within the county at the time of the institution 
of the action” are identical and mandatory. 

It would also seem beyond controversy, in view of thé 
language of section 8562, supra, as interpreted by this court 
and the interstate limitation resting upon us as expressed 
by the supreme court of the United States in the words, 
“If the nonresident have no property in the state, there is 
nothing upon which the tribunals can adjudicate,” that 
jurisdiction of this court would be limited in cases of at- 
tachment based solely on the ground of nonresidence to 
what was actually levied upon at the time for service of 
process. Pennoyer v. Neff, supra. 

The record discloses without dispute that there was noth- 
ing due and owing from DeVore to Walker on June 24, 
1922. 

True, DeVore had contracts for publications which, when 
made, and if, and only when, paid for by third persons, 
would entitle Walker to further compensation. But at 
the commencement of this action against Walker, at the 
time of the service of process therein, as well as at the time 
of the hearing on July 11, 1923, these were simply con- 
tingencies, and nothing was then owing thereon from De- 
Vore to Walker. 

It thus appears that such contingent claims were not 
the subject of attachment or garnishment. 

“Indebtedness dependent upon collection of money from 
a third person is contingent, and cannot be reached by gar- 
nishment until after the money has been collected.” 28 C. 
J. 184. See, also, Foster v. Singer, 69 Wis. 392; Norton v. 
Soule, 75 Me. 385; Black v. Zacharie & Co., 3 How. (U.S.) 
*483 : Dennison v. Soper, 33 Ia. 183. 

Indeed, in the limitations expressed in section 8562, su- 
pra, in effect restricting the right to bring suit against a 
nonresident to counties “in which there may be * * * 
debts owing to said defendant,” and in section 8583, supra, 
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providing for publication of notice of actions based on at- 
tachment proceedings against nonresidents only for cases 
where and when nonresidents have “debts owing to them” 
in this state, and in view of the interstate limitation nec- 
essarily imposed, our several enactments on this subject 
fairly express a legislative intent that the liability of the 
garnishee of a nonresident debtor in a case involving facts 
similar to the instant case is limited to that for which the 
nonresident may be sued in our courts, viz., “debts owing 
to such defendant” on the date of the commencement of the 
action against such nonresident. No other action of this 
character is provided for or permitted. The fact of “debts 
owing to the defendant’? must therefore be determined by 
the status of the funds in the hands of the defendant’s 
garnishee or the then condition of their mutual accounts 
at the time of the service of process upon such garnishee 
upon which the jurisdiction of the court in such cases is 
made to depend. 

This construction does not ignore nor do violence to the . 
words contained in section 8702, supra, “at or after the ser- 
vice of the order of attachment.” The words last quoted 
are a part of the general provisions of our statutes of 
attachment. The language of sections 8562, 8583, Comp. 
St. 1922, are specific provisions relating to a specific sub- 
ject-matter, viz., “attachment against nonresidents.” As 
specific provisions, in view of the question presented by 
the facts of this record, they control, and the limitations 
they express and necessarily imply will prevail. McCann 
v. McLennan, 2 Neb. 286; Albertson v. State, 9 Neb. 429; 
Richardson County v. Miles, 14 Neb. 311; Merrick v. Ken- 
nedy, 46 Neb. 264; State v. City of Kearney, 49 Neb. 325; 
State v. Cornell, 53 Neb. 556; State v. Cornell, 54 Neb. 72; 
State v. Several Parcels of Land, 79 Neb. 638; State v. Sea- 
vey, 22 Neb. 454; State v. Nolan, 71 Neb. 186. 

In view of the obvious fact that the construction here 
made conforms our practice’ to the interstate limitations 
resting upon us, and to the doctrine of Pennoyer v. Neff, 
supra, it would seem to be mandatory. The conclusion would 
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therefore follow that the judgment appealed from is not 
sustained by the admitted facts of the transaction. 

But, even if this deduction be an error, it would not fol- 
low that the evidence in the record sustains the judgment. 
As already stated herein, on April 7, 1923, when the final 
hearing of the garnishee was had and an order entered in 
the district court for Douglas county, Nebraska, which 
DeVore declined to perform, upon which the present suit 
was instituted against him, the record in the present case 
shows with reasonable certainty that there had been col- 
lected up to that date on contracts procured by Walker up 
to June 24, 1922, $17,454.26, of which he, under the terms 
of his contract, was entitled to receive $5,818.09, less ad- 
vances made to him by DeVore: 

If a balance be struck upon the figures thus far given, 
and denying credit to DeVore for advances made by him to 
Walker subsequent to June 24, 1922 (the date of the ser- 
vice of the notice of garnishment), DeVore would then be 
. owing Walker on April 7, 1923, $1,760.43, not including in- 
terest. The record also discloses that DeVore continued, 
as required by his contract, his advances of “expense 
money” to Walker after service of notice of garnishment 
upon him, so that, if he be credited with this amount thus 
paid, nothing was due from DeVore to Walker on April 7, 
1923. 

In this connection there is no issue of fraud or collusion 
presented by the pleadings in the instant case. This con- 
tract of employment with Walker was for continuous ser- 
vice with compensation on a contingent basis, and imposed 
the obligation on DeVore to make certain “advances” for 
expenses, etc., so that Walker could be kept at work pend- 
ing the time when the collection of the contracts of adver- 
tising secured by him had been completea. Upon the hap- 
pening of that event, from his 33 1-3 per cent. were to be. 
deducted such advances as had been made to him, and he 
was entitled only to any balance that might result. 

The amount of the advances made after June 24, 1922, 
are thus within the contract of the parties, and are reason- 
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able and customary in the business in which the parties 
were employed. The continuance of these payments, it 
must be admitted, was essential to the continuance of the 
business in which Walker was employed and in which De- 
Vore was engaged. 

In a case involving similar facts, the supreme court of 
Alabama sustained the right of the garnishee to continue 
the payments required by his contract, and to receive credit 
for the payments thus made, and laid down the following 
rule: “It is sufficient to note that the mere agreement to 
work on an advance pay, or drawing account, basis, is not 
fraudulent. Garnishment is a process to reach the estate 
of the debtor. Third persons owe no duty to his creditors 
to aid in the accumulation of an estate. If they engage 
one’s services upon a contract calling for pay in advance, 
the employee becomes debtor to the employer. So long as 
they live within such contract, and no cause of action in 
assumpsit accrues to the debtor, his creditor can stand on 
no higher ground. The high legal and moral duty of the 
debtor to pay does not give the creditor a property right 
in the debtor’s services, and employers are not required to 
contract on the basis of any such right.” Simpson Coal & 
Transfer Co. v. Hood, 215 Ala.:175. See, also, as sustain- 
ing the principle involved in this case, Alexander v. Pollock 
& Co., 72 Ala. 187; 28 C. J. 172, 173; Callaghan v. Pocasset 
Mfg. Co., 119 Mass. 173; Worthington v. Jones, 23 Vt. 546; 
Bambrick v. Bambrick Bros. Construction Co., 152 Mo. 
App. 69; Eller v. National Motor Vehicle Co., 181 Ia. 679; 
Bump v. Augustine, 163 Ia. 307. 

In view of the doctrine above announced, it would fol- 
low that even if DeVore’s liability were dependent on the 
facts as they existed April 7, 1923, he would be entitled to 
credit for all advances made under the contract of employ- 
ment up to that date, notwithstanding the garnishment, 
with the result that on the day last named there would be 
nothing due Walker, and therefore nothing to support the 
judgment entered against DeVore. 
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It follows, therefore, that in the entry of judgment in 
this case against DeVore the district court erred. The judg- 
-ment of the district court is, therefore, reversed and the 
action dismissed. 

REVERSED AND DISMISSED. 

Note—See Garnishment 12 R.C.L. 850, 28 C. J. 130 n. 2, 
134 n. 31, 172 n. 91. 


SAMUEL E. BAILEY, APPELLEE, V. DAISY M. L. RANDALL ET 
AL., APPELLANTS. 


FILep DECEMBER 24, 1927. No. 25869. 


Parent and Child: Custopy oF CHILD. While, in controversies for 
the custody of an infant of tender years. the court will con- 
sider the best interests of the child. and wil] make such order 
for its custody as wil] be for its welfare without reference to 
the wishes of the parties, yet the sole surviving parent has a 
right by nature and by law to the custody of his child, which 
right should never be denied unless substantial reasons for such 
denial affirmatively appear. 


APPEAL from the district court for Lancaster county; 
MASON WHEELER, JUDGE. Affirmed. 


George 1. Craven and W. M. Elmen, for appellants. 
Patrick O’Connor, contra. 


Heard before Goss, C. J., DAY, GooD, THOMPSON and 
EBERLY, JJ., and REDICK, District Judge. 


EBERLY, J. 

This is a habeas corpus proceeding brought by Samuel 
E. Bailey against Daisy M. L. Randall, Oscar Randall, 
and Ilma Ada Agur, to secure and settle the custody and 
control of a minor, Gretchen Rae Bailey. Of this child 
the plaintiff is the father, and to it the defendants sus- 
tained the relation of uncle and aunt. The question pre- 
sented by the record is essentially a question of fact. 

The evidence, without serious conflict, establishes the 
following: Edna C. Bailey, the wife of the plaintiff, taking 
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her daughter with her, departed from his home in the 
latter part of 1922, and thereafter lived apart from him. 
In 1923, it seems, a reconciliation was sought between 
these parties. Nothing came of it, and in May, 1925, a 
divorce action was instituted by the wife in the district 
court for Lancaster county, Nebraska, which, so far as re- 
vealed by: the record before us, never was completed or 
determined. After leaving in 1922, Mrs. Edna C. Bailey 
and her daughter, the latter under the mother’s control 
and in her custody, lived apart from the plaintiff until 
1926. In March of that year Edna C. Bailey was adjudged 
insane and committed to the hospital for the insane, and 
since that date has been continuously confined in that in- 
stitution. 

It therefore appears that, at the time of the commence- - 
ment of this proceeding, the mother was wholly incom- 
petent to exercise control or retain custody of Gretchen 
Rae Bailey, her nine-year-old daughter. It must also be 
conceded that, during the time that intervened after the 
mother left the domicile of the plaintiff herein, plaintiff 
made no attempt to deprive the mother of the custody or 
control of his daughter. 

It must be admitted, however, that, from the record be- 
fore us, the inference might be drawn that the whereabouts 
of the child was, in a measure, kept from her father. But 
it shows beyond dispute, as soon as the father learned of 
the incompetency of the mother he, at once, became active 
in attempting to locate and secure the possession of his 
daughter. 

When we leave these admitted facts and seek to deter- 
mine the character of the father and petitioner; what 
duties to the wife and child during the separation he was 
culpable in not performing in view of the situation that 
obtained; the extent to which he contributed to the sup- 
port of his wife and child; the character of the home now 
furnished by the father for his child and the nature of the 
influences surrounding the same; in short, what the best 
interests of this child demand, under the existing circum- 
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stances, we find ourselves confronted by a record of oral 
evidence, conflicting in its nature, which was submitted to 
the district court on the trial before that tribunal. 

The trial judge saw these witnesses, heard their testi- 
mony, observed their demeanor. It must be admitted that 
his opportunities for correctly determining the disputed 
questions of fact were far superior to those who must be, 
in their investigations, confined to the printed page. 

No question of law is here involved. And after a careful 
reading of the record, and due consideration of the evi- 
dence, arguments and briefs of the parties, we are unable 
to say that the district judge has not, in finding for the 
petitioner, given due consideration of the interest of the 
child. And taking the evidence as to the excellent char- 
acter of the defendants as true, and according due consid- 
eration to their praiseworthy conduct in the case before 
us, still we are unable to say that the order finally entered 
does not promote the best interests of the subject of this 
litigation. We must concede that the determination as 
made by the trial judge of the issues of fact before him: 
finds due support in the record before us. 

It must be conceded that the unquestioned rule appli- 
cable to this case is that, while, in controversies for the cus- 
tody of an infant of tender years, the court will consider 
the best interests of the child, and will make such order 
for its custody as will be for its welfare without reference 
to the wishes of the parties, yet the sole surviving parent. 
has a right by nature and by law to the custody of his child, 
which right should never be denied unless substantial rea- 
sons for such denial affirmatively appear. 

It follows, therefore, that the judgment of the district 
court must be deemed by us to be right, and the same is 

; AFFIRMED. 
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HORACE HENEFIN, APPELLEE, V. LIVE STOCK NATIONAL 
BANK oF SIOUX CITY, IOWA, APPELLANT. 


FILED DECEMBER 24, 1927. No. 24795. 


1. Banks and Banking: DeEposir or CHECK. Where the payee of 
a check drawn upon a bank at a distant place indorses it and 
deposits it with his local bank and receives credit therefor as 
cash, and is permitted to draw upon the same, there being no 
different understanding, the ownership of the check passes to 
the bank and the relationship of debtor and creditor is estab- 
lished between the bank and payee. 


In such case, the correspondent bank to 
whom the indorsee transmits it for collection or credit does 
not become the agent of the payee and thus become liable to 
him for negligence in making collection, 


DEPOSIT OF CHECK FOR COLLECTION. Where a bank 
receives a check for collection only, it incurs no liability for 
negligence of the bank through which it seeks to make col- 
lection, provided it exercises ordinary care in selecting a proper 
agent; in which case, the person selected becomes the agent 
of the payee of the check. 


NEGLIGENCE: BURDEN OF PrRoor. In an action 
for negligence in the routing and presentment of a check in- 
dorsed to a bank for collection, the burden is upon the plain- 
‘tiff to show that the negligence proved was the proximate 
cause of his loss. 


5. Assignments. Ordinarily, an assignee of a chcse in action 
acquires no greater right than was possessed by his assignor, 
but simply stands in the shoes of the latter. 

6. Opinion Disapproved. Western Wheeled Scraper Co. v. Sadilek, 
50 Neb. 105, disapproved in so far as it assumes to hold that 
a bank receiving a check or bill for collection only is liable 
for negligence of the agents it selects to make the collection, 
where no claim is made that they are improper agents. 


APPEAL from the district court for Boyd county: ROBERT 
R. DICKSON, JUDGE. Reversed. 

Charles H. Kelsey and E. A. Burgess, for appellant. 

M. F. Harrington and. C. B. Scott, contra. 
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Heard before Goss, C. J., DEAN, DAY, Goop, THOMPSON 
and EBERLY, JJ., and REDICK, District Judge. 


REDIck, District Judge. 

Case heard before the commission, and opinion of affirm- 
ance rendered and adopted by the court. A motion for 
rehearing was filed and allowed, and hearing had before 
the court, and is now before us for final disposition. 

The facts are not in serious dispute. Plaintiff, appellee, 
on March 24, 1923, indorsed and deposited with the Ne- 
braska State Bank of O’Neill a check payable to his order 
for $1,353.16, drawn by his son Edward Henefin upon the 
First National Bank of Gregory, South Dakota, where the 
drawer had sufficient funds on deposit to meet the check. 
The same was received and credited in the open account 
of plaintiff, and on the same day $500 or $600 was with- 
drawn by checks of plaintiff. On the same day the O’Neill 
bank indorsed the check for collection to its correspondent 
in Sioux City, Iowa (defendant and appellant), which re- 
ceived it March 26 and forwarded it by mail to Northwes- 
tern National Bank of Minneapolis, Minnesota, which re- 
ceived it March 27, and on same day delivered it to Fed- 
_eral Reserve Bank of Minneapolis, which forwarded it 
direct to First National Bank of Gregory with other items 
for collection aggregating $1,780.95. It was presented for 
payment on the 29th to the Gregory bank and was paid 
with other items by the latter by its draft upon and in 
‘ favor of the Federal Reserve Bank. The check in question 
was marked paid, charged to his account and later sur- 
rendered to the drawer. This draft was not paid. The 
-Gregory bank failed March 29. On March 26 and 27 the 
Gregory bank was overdrawn at the Federal Reserve Bank 
to the amount of $2,962.43 and on the 29th $4,303.21. On 
March 27, 28, and 29, the Gregory bank had actual money 
in its vaults about $1,400, enough to pay plaintiff’s check, 
but not sufficient to pay all checks outstanding and pre- 
sented, in excess of $2,200. The amount of the check in 
question was charged back by defendant to the O’Neill 
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bank, which acquiesced in that charge and claimed reim- 
bursement from plaintiff. Thereupon plaintiff reimbursed 
the O’Neill bank and took an assignment of all its rights 
and claim against defendant. Plaintiff brings this action 
for damages claimed to have resulted from negligence of 
defendant in forwarding and presenting the check. There 
was a trial to the court and finding and judgment for plain- 
tiff for amount of check and interest. Defendant appeals. 

The negligence complained of consists of the routing of 
the cheek by way of Minneapolis, instead of sending it di- 
rect to defendant’s correspondent at Gregory, the Com- 
mercial State Bank; and the forwarding by Federal Re- 
serve Bank to drawee bank direct. And plaintiff claims 
that, had defendant used ordinary care, the check would 
have been presented and paid before the Gregory bank 
failed. On the other hand, defendant contends that it 
acted in the usual and customary manner in the handling 
of such matters and with ordinary care and is not liable; 
furthermore, that if the check had been presented on the 
27th or 28th, the earliest time it could have been presented, 
it would have been paid by draft with the same result, and 
the delay in presentment caused no loss. 

Plaintiff grounds his right to recover on two proposi- 
tions: (1) That defendant was negligent in the circui- 
tous routing of the check, and (2) that the Federal Reserve 
Bank, the agent selected by defendant, was negligent in 
sending the draft direct to the drawee bank instead of 
some other bank at Gregory. Plaintiff takes the position 
(1) that he was the owner of the check in question and its 
proceeds, and that defendant was his agent for collection; 
plaintiff had no dealings direct with defendant, but only 
through the O’Neill bank acting, as is claimed, as his 
agent, who selected defendant as collection agent; and (2) 
that defendant is liable to the O’Neill bank, his assignor. 

If plaintiff was owner of the check and the O’Neill bank 
received it only for collection, then the Sioux City bank 
and its successors in the collection chain were agents of 
plaintiff and respectively liable to him for their negligence 
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causing loss. First Nat. Bank v. Sprague, 34 Neb. 318. 
That case discusses the Massachusetts rule and the New 
York rule in such cases, and adopts the former to the effect 
that the bank of deposit for collection is only liable for 
negligence if it fails to select a proper correspondent. 
but, having done that, is not responsible for the negligence 
of the correspondent bank, which is considered the agent 
of the owner. The New York rule held the bank of de- 
posit liable for its own negligence and also that of all other 
banks in the chain of collection. It is suggested by plain- 
tiff that the Massachusetts rule has been abrogated-in this 
state by the later case of Bedell v. Harbine Bank, 62 Neb. 
339. In that case the Harbine bank received the check 
for collection and, in consequence of a circuitous routing, 
presentment was not made for three days, when it could 
reasonably have been made in one, amount of check being 
thereby lost. The suit was by the bank against the payee 
as indorser, and it was held that the indorser was dis- 
charged by the delay, citing Western Wheeled Scraper Co. 
v. Sadilek, 50 Neb. 105, and First Nat. Bank v. Miller, 37 
Neb. 500. The first of these cases was by the payee against 
the drawer of the check, who was held released by negli- 
gence of the bank selected by the payee as its agent for 
collection; and the second by the bank of deposit against 
the indorser, who was held released by negligence of in- 
dorsee bank in presenting the check for payment. Both 
support the conclusion in the Bedell case that the indorser 
was discharged by the delay in presenting the check, but 
do not discuss the Massachusetts rule. If the present case 
was by the O’Neill bank against plaintiff on his indorse- 
ment, the three cases would be applicable, and would re- 
quire the discharge of the indorser; but they are not in 
point in this case, which is for damages for negligence. 
True, it was said in the Bedell case, page 343: ‘‘The de- 
fendant in error (the Harbine bank) would * * * have 
been inexcusably negligent in sending the check for col- 
lection through the agency of the St. Joseph bank, thus 
consuming three days’ time in doing what might have been 
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done in one day, and: would be also responsible for the neg- 
ligence of the latter bank in sending the check directly — 
to the drawee either to make payment or give the requi- | 
site notice of dishonor.” And: “The Harbine bank is re- 
sponsible for the consequences, not only of the delay oc- 
casioned by sending the check to the St. Joseph bank, but 
for any default or negligence committed by the latter” 
—and this proposition was repeated in the syllabus; but 
in none of the three cases was the rule under discussion 
involved. We are therefore constrained to hold as dictum | 
the statements quoted as to the responsibility of the bank 
of deposit for the negligence of its agents, and that First 
Nat. Bank v. Sprague, 34 Neb. 318, is still the law of this 
state. Moreover, that case was distinguished (not over- 
ruled) in the Harbine case, and was cited with approval in 
the later case of Crilly v. Ruyle, 87 Neb. 367. 

The Massachusetts rule, however, is only applicable to 
cases where the bank receives the check for collection, not 
to those in which it becomes the owner of the check and 
makes the collection on its own account. It is therefore 
important to discover the precise relation of the bank to 
the check, whether owner or merely collecting agent. The 
petition alleges that he “indorsed said check and deliv- 
ered the same to the Nebraska State Bank of O’Neill, Ne- 
braska, and he deposited said sum of money in said bank to ~ 
his credit in an open account and said Nebraska State 
Bank gave him credit for the amount of said check,” and 
plaintiff testified that he sold the check to the bank, that 
he did not deposit it for collection—‘“nothing said about 
collection.” The cashier of the bank testified that the ac- 
count was credited with the amount of the check, and the 
same sent to defendant bank for credit, not for collection, 
and the assignment recites that by the indorsement and 
credit the bank “‘itself became the owner of the said check.” 
It therefore appears that the bank became the owner of 
the check and by the deposit the relation of debtor and 
creditor was established between the bank and plaintiff. 
We conclude from what has been said that plaintiff has 
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not brought his case within the Massachusetts rule; that 
defendant was not his agent, and is not responsible in this 
action to plaintiff under his first proposition. 

It remains to determine whether plaintiff may recover 
as assignee of the O’Neill bank, in which capacity he mere- 
ly stands in the place of the bank. 

The material facts are that the O’Neill bank was the 
owner of the check and deposited it with defendant for 
credit March 26, 1923, and received acknowledgment there- 
of in the usual form in which such transactions had been 
~ handled for some years, containing the following: 

“All items are credited subject to final payment as fol- 
lows: All items received by this bank for collection or 
_ credit are taken at the depositor’s risk. This bank will 
not be liable for neglect or failure of the channels or par- 
ties to whom, or through whom, such items have been sent; 
nor for loss in transit; nor will it be liable for returns 
thereon until such returns have been cashed. Should any 
bank convert the proceeds or remit therefor in checks or 
drafts, which are dishonored, the amount for which credit 
has been given will be charged back and the item or items 
returned to the depositor. Unless instructions to the con- 
trary are given, this bank reserves the right, at its dis- 
cretion, to send any items direct to the bank on which 
drawn. When so sent, none of the above conditions are 
waived or suspended, and the customer in depositing in 
this bank agrees to be bound by the above rules and regula- 
tions. 

“Please check this transcript promptly and preserve it 
for reference, as we furnish no other statement. Any 
errors or omissions should be reported immediately and 
unless so reported this statement will be considered cor- 
rect.” 

The subsequent handling of the check has been detailed 
above. 

Plaintiff contends that defendant was negligent in rout- 
ing the check by way of Minneapolis and thus delaying 
presentment 24 hours, as it would have been presented for 
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payment on the 28th if it had been sent direct to Gregory 
from Sioux City; also that Federal Reserve Bank was 
negligent in sending the check direct to the drawee bank. 

Defendant insists that routing through the Federal Re- 
serve Bank, where Gregory bank kept its reserve, was the 
customary and regular course and in accordance with bank- 
ing regulations. : 

The effect of the dealings between the O’Neill bank and 
defendant under the acknowledgment above quoted is that 
defendant received the check for collection, and outside 
the question of routing, no question is made but that the 
two Minneapolis banks were proper agents to make the 
collection. It follows that the Sioux City bank is not lia- 
ble to the O’Neili bank, nor its assignee, for the negli- 
gence, if any, of those two banks. First Nat. Bank v. 
Sprague, 34 Neb. 318. 

Whether or not there was negligence of defendant in 
routing the check as it did is extremely doubtful in view 
of the regulations of the Federal Reserve Board and the 
universal custom in that regard; we do not deem it neces- 
sary to decide this question. Assuming the negligence 
charged, plaintiff has failed to show that such negligence 
was the proximate cause of the loss; this he is required to 
do in this kind of action. State Bank v. Carroll, 81 Neb. 
484, In this respect the case differs from those which seek 
to charge an indorser, in which class of cases the discharge 
follows an unreasonable delay irrespective of any loss to 
the indorser. First Nat. Bank v. Miller, 37 Neb. 500. It 
appears, it is true, that there was in the Gregory bank on 
March 27, 28, and 29, $1,400 from which this check might 
have been paid, but this is far from proving that it would 
have been paid if it had been presented on the 27th or 
28th; the situation was the same on the 29th as upon the 
previous days. Furthermore, on chose days there were 
checks presented for payment in an amount in excess of 
$2,200, and it cannot be maintained that the check in ques- 
tion had any priority over the others presented at the same 
time. On the 27th checks for $429.06 were presented by 
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the Federal Reserve Bank, and if paid in cash would have 
reduced the balance to about $1,000, but these checks were 
covered by the draft of the 29th for $2,210.01 which in- 
cluded the check in question. It further appears without 
dispute that for over three months prior to this transaction 
the other banks of Gregory would not accept the drafts 
of the First National except for collection; also that for - 
nine years it had been the custom with the Gregory banks 
to settle clearing balances in excess of $20 or $25 by 
draft, and that if the check in question had been pre- 
sented by one of the other Gregory banks a draft would 
have been accepted in payment. Thus, it appears that 
there is no evidence upon which to base a finding that the 
check would have been paid in cash had it been presented 
on the 27th or 28th. In this situation a finding that the 
delay of 24 hours was the proximate cause of the loss is 
not warranted and the action of plaintiff as assignee must 
fail. : 

It is further contended that appellant was negligent in 
selecting the Federal Reserve Bank, knowing that the lat- 
ter would send the check direct to the drawee bank which, 
prior to enactment of chapter 29, Laws 1925, of this state, 
was held to be an act of negligence (Western Wheeled 
Scraper Co. v. Sadilek, 50 Neb. 105); but by the terms of 
its deposit with defendant the O’Neill bank expressly con- 
sented to that procedure and its assignee is bound thereby. 
[It also agreed that the check might be charged back if any 
bank remit therefor by draft which was dishonored. Sure- 
ty, in the face of this contract, the O’Neill bank could not 
recover from defendant and its assignee has no greater 
right. It appears to us that plaintiff has mistaken his legal 
rights, and could have successfully defended an action py 
the O’Neill bank to charge him as indorser of the check in 
question. 

It follows that the order adopting the opinion of the com- 
mission and such opinion must be set aside, and the judg- 
ment of the district court reversed. 

REVERSED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM. 1928. 


L. O. KEEDICK, APPELLANT, V. EDWARD J. BROGAN, APPELLEE 
AND CROSS-APPELLANT: FEDERAL LAND BANK 
OF OMAHA, APPELLEE. 


FILED JANUARY 24, 1928. No. 25851. 


1. Gontracts: VaALipity. Where one 1s so intoxicated as to be 60 
far deprived of his reason and understanding as to render 
him incapable of knowing the character and consequences of 
his act, he is defined to be excessively mtoxicated. 


2. REscission. “To avoid a contract on the ground of 
excessive intoxication, one must rescind the contract within a 
reasonable time after recovering his senses.” Case Threshing 
Machine Co. v. Meyers, 78 Neb. 685. 

3. MENTAL CAPACITY: BURDEN OF PROOF. 


Where it is sought to cance} an instrument for the want of 
mental capacity of the grantor to make it, the burden of proof 
is on the one who alleges the mental incapacity. Brugman v. 
Brugman, 93 Neb. 408. 


4. Deeds: EXECUTION: MENTAL Capacity. In determining the 
mental capacity of the grantor to execute an instrument, if 
it clearly appears that when the instrument was executed the 
grantor had the capacity to understand what he was doing, 
«new the nature and extent of the property dealt with and 
what he proposed to do with 1t, and had the capacity to decide 
intelligently whether or not he intended to make the convey- 
ance, it cannot be said that he was incompetent to execute the 
instrument. Brugman v. Brugman, 93 Neb. 408. 


5. Mortgages: VAaLipiry. Evidence examined and held insufficient 
to show mental incapacity of the grantor at the time of the 
transaction and to require a reversal of part of the judgment 
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on that point, and further held to show that the fraud, if any, 
practiced on the maker while intoxicated was later waived. 


APPEAL from the district court for Dodgé county: FRED- 
ERICK W. BUTTON, JUDGE. Affirmed in part, and reversed 
in part, and remanded, with directions. 


Courtright, Sidner, Lee & Gunderson, and McIntosh & 
Martin, for appellant. , 


Dolezal, Spear & Mapes, J. J. Gleeson and J. C. Cook, for 
cross-appellant. 


E. F. Dougherty, J. L. Cutright and E. J. Robins, contra. 


Heard before Goss, C. J., ROSE, DEAN, GoopD, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


Goss, C. J. 

This is a suit by plaintiff to foreclose a real estate mort- 
gage. Federal Land Bank of Omaha intervened to fore- 
close its mortgage. From a decree adverse to plaintiff, he 
appeals. 

Neither the appellant nor Edward J. Brogan, the defend- 
ant, now appellee, questions, in brief or in oral argument, 
the decree in favor of the Federal Land Bank, in which the 
court found that the bank obtained its mortgage in good 
faith without notice or knowledge of any mental infirmity 
or incapacity of Brogan and that the sum of $8,000 was 
actually paid by the intervener to him. 

Edward J. Brogan was the owner of 120 acres of land, 
free from incumbrance, in Dodge county. When he made 
application for the loan from the Federal Land Bank July 
19, 1921, he recited that he was 45 years old, a widower 
for three years, and lived on the land with his five boys, 
ranging from 8 to 21, and with his two girls, ranging from 
3 to 16 years of age. In 1917 he had bought 160 acres 
near Julesburg in eastern Colorado. This was only partly 
paid for. In the summer of 1920 he was induced by the 
Bentley Land Company, which had offices in Sidney, Ne- 
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braska, and in Burlington, Colorado, to go to Colorado to 
look at land with a view of buying more. His 20-year-old 
son, James, accompanied him.’ On August 24, 1920, he 
signed two contracts of purchase of land, one for 160 acres 
and one for 820 acres. He paid no money, but for the quar- 
ter section he agreed to pay $90 an acre or $14,400 in pay- 
ments described; and for the half section he agreed to pay 
$77.50 an acre or $24,800, of which $600 in Liberty bonds 
were to be forwarded to Bentley Land Company at once 
and the remainder in payments described. He then re- 
turned to his home at North Bend, taking with him the 
duplicate copies of his contracts. J. A. Bentley, the presi- 
dent of the land company, testified he told Brogan he did 
not own the quarter section and did not know whether he 
could deliver it but had it listed and perhaps could. On 
August 28 the company wrote Brogan a letter, returning 
the two notes given by him on the quarter section contract, 
saying they were unable to deliver it at the price and that 
they had marked the contract as canceled. The letter stat- 
ed that they had not yet received the Liberty bonds. Bro- 
gan took the letter and contract to his attorney and on 
August 30 the attorney wrote the company that Brogan 
would not consent to the cancelation and forwarded the 
Liberty bonds to the company to apply on the contract for 
the half section. After some further fruitless correspond- 
ence, Brogan employed a Fremont lawyer and brought 
suit for damages against the company at Sidney for breach 
of contract; but on March 1, 1921, the matter was com- 
promised by the parties entering into a contract by which 
the company sold Brogan a different quarter section at 
$82.50 an acre or $13,200 and he agreed: to give a first 
mortgage on his Dodge county farm for $6,600 and a like 
mortgage on the Colorado land. The damage suit was 
dismissed and the mortgage on the Dodge county farm was 
executed April 20, 1921, and recorded. During the next 
year the record shows that Brogan was seeking an advan- 
tageous sale of his home farm or a large loan to relieve him- 
self of financial pressure. April 24, 1922, he mortgaged 
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this land to the Federal Land Bank for $8,000 as a first 
lien and gave a new mortgage, acknowledged June 29, 
1922, as a second lien, to J. A. Bentley for $13,297, sub- 
ject to the Federal Land Bank mortgage. On June 20, 
1922, Bentley assigned this mortgage and the note secured 
thereby to plaintiff. On June 7, 1923, the county court of 
Dodge county made an order appointing Brogan’s sister, 
Catherine Langdon, his guardian, on the ground of mental 
weakness, but for some reason the letters of guardianship 
were not issued to her until November 28, 1924. As such 
guardian she appeared for him in this suit. 

The answer of the guardian alleged the incompetency 
of Edward J. Brogan during all the transactions referred 
to; alleged that Bentley procured his intoxication and over- 
reached Brogan in the matter of the sale of the Colorado 
lands; that Keedick is a brother-in-law of Bentley and 
had knowledge of the premises and aided Bentley to con- 
trive to defraud Brogan, and that plaintiff is not an inno- 
cent purchaser. 

According to the record, the trial began December 21, 
1926 (probably intended for 1925) and ended January 23, 
1926. In the decree the court found that at and before 
the times in issue Brogan was mentally weak and incom- 
petent to enter into the transactions with Bentley, and 
that Bentley and his land company caused him to be in- 
toxicated and by undue influence induced him to enter in- 
to the contracts and to execute the note and mortgage sued 
on, and that ever since the time of the transactions Bro- 
gan has been incompetent to ratify the transactions or to 
waive the fraud practiced upon him, and that plaintiff is 
not an innocent purchaser. The decree found that the Fed- 
eral Land Bank mortgage was obtained in good faith for 
value and that the $8,000 was actually paid to Brogan. 

- The question of intoxication at the time of the inception 
of the dealings between Bentley Land Company and Bro- 
gan does not seem to be very controlling or important in 
view of these facts which we find from the record to be 
facts: Brogan had been a farmer all his life; he was not 
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unfamiliar with Colorado land, having owned land there 
since 1917; shortly after his return from the trip in ques- 
tion he refused to yield to Bentley’s written request to 
cancel one of the contracts, and was advised therein, and 
his correspondence was conducted, by a lawyer whose let- 
ters indicate that he must have received his data from a 
then sober man; later another lawyer brought suit in Sid- 
ney for damages for breach of the same contract, obtained 
for Brogan a satisfactory adjustment of controversies, 
and it may well be said that, if it was then apparent to 
sober and reasonable men that the repudiation of the Colo- 
rado transactions should be sought on account of intoxica- 
tion of Brogan, it would have been done then and there; 
there are in the record severai letters written in his own 
hand as well as details of other acts by him strongly cor- 
roborating knowledge of what he had done, at a time it 
is now claimed he was intoxicated; and at least in 1920 and 
1922 he went out in person and with others harvested the 
grain grown on the Colorado land. These facts are defi- 
nitely indicative of ratification as against the plea of in- 
toxication. Where one is so intoxicated as to be so far de- 
prived of his reason and understanding as to render him 
incapable of understanding the character and consequences 
of his act, he is defined to be excessively intoxicated. ‘To 
avoid a contract on the ground of excessive intoxication, 
one must rescind the contract within a reasonable time af- 
ter recovering his senses.” Case Threshing Machine Co. 
v. Myers, 78 Neb. 685; Johnson v. Harmon, 94 U. S. 371. 
We think the court erred in holding that the dealings be- 
tween Bentley and Brogan should be voided by reason of 
intoxication. Brogan failed to prove the necessary facts 
by a preponderance of the evidence and he ratified and 
failed to rescind the contracts when sober. 

As to the defense of incompetency, this must be consid- 
ered in the light of the following well-established rules of 
law. Where it is sought to cancel an instrument for the 
want of mental capacity of the grantor to make the instru- 
ment, the burden of proof is on the one who alleges the 
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mental incapacity. Brugman v. Brugman, 98 Neb. 408, 
Clark v. Holmes, 109 Neb. 218. In determining the mental 
capacity of the grantor to execute an instrument, unless it 
appears that when the instrument was executed the grantor 
lacked the capacity to understand what he was doing, did 
not know the nature and extent of the property dealt with 
and what he proposed to do with it and lacked the capacity 
to decide intelligently whether or not he desired to make 
the conveyance, it cannot be said that he was incompetent 
to execute the instrument. Brugman v. Brugman, supra; 
Clark v. Holmes, supra; Schley v. Horan, 82 Neb. 704; West 
v. West, 84 Neb. 169. 

Guided by those well-recognized principles, we have read 
the voluminous record and have studied the briefs to see 
where the truth lies in pursuance of our duty to try the 
case de novo. We have sought to find in the evidence the 
sure foundations for the decree of the trial court finding 
that Brogan was mentally incompetent at the time of the 
transactions. The court filed a memorandum opinion in 
which he said that the fact that Brogan was a mere child 
mentally became evident from the time he gave his testi- 
mony. From this brief mention he proceeds to the sub- 
ject of his intoxication. While we do not have the oppor- 
tunity to see the witness as did the trial court, yet it should 
be noted that his mental capacity is to be tested as of the 
date the transactions occurred and by what he said and did 
then, rather than years afterwards on the trial. It would 
have aided us in our investigation of this particular branch 
of the subject if the court or counsel for appellee in their 
brief had specifically pointed out such convincing evidences 
of mental incapacity as would support the memorandum 
opinion and the decree and sustain the burden of proof. 
We have perused the evidence of their witnesses show- 
ing him to be an improvident farmer and that he over- 
bought machinery and supplies, that he mumbles to him- 
self, talks in his sleep, gets up in the night and walks 
around, does little farm work except in the garden, some- 
times for days would not talk to his family, slept out in 
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the car for a time, had sunstroke twice and the flu once, 
and would ask the boys, when having insurance written, 
the number of rooms in the house and the number of ani- 
mals (no disclosure as to whether he was then intoxicat- 
ed). One witness, described as one of the leading alienists 
of the state, testified to two examinations and tests of Bro- 
gan, beginning about nine months prior to the trial, and 
assigned Brogan ‘“‘the mental age’ of a child of eight years 
and eight months.” This witness, in answer to a hypo- 
thetical question, objected to because not reflecting the tes- 
timony, expressed the opinion that Brogan was incompe- 
tent and had been so for ten years. On cross-examination 
this expert frankly admitted that he knew he was testing 
Brogan as to his competency in connection with the land 
transaction in controversy and that he assumed Brogan 
knew it because he asked him about it; admitted that it 
would make some difference if it was proved that he wrote 
coherent letters and furnished coherent, detailed informa- 
tion as to his financial affairs to another; admitted that 
his condition indicated that he was progressively worse 
mentally, and conceded that his opinion, expressed on di- 
rect examination, was influenced by the history of alco- 
holism. Another witness, who is a general physician, like- 
wise expressed the opinion, in answer to the hypothetical 
question and from examinations of him, that he was in- 
competent. 

Aside from the so-called expert opinions, the other wit- 
nesses in ultimate effect indicated qualities in Brogan 
either that inhere in many sane men, or that are found in 
improvident men, or characteristics disclosed by men who 
are affected temporarily by the influences of liquor. Sev- 
eral of these witnesses are the children of Brogan, who 
were not disinterested witnesses. The value of their tes- 
timony is diminished, if not discredited, by the fact that on 
April 11, 1921, they petitioned the county court of Dodge 
county to appoint Edward J. Brogan their guardian to 
care for their property in Nebraska and Colorado; and 
on the same day he was, on their petition, found to be “a 
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suitable person to act as such guardian,” was appointed, 
gave bond and received his letters of guardianship. The 
letters written by Brogan were coherent, and the testimony 
of the agent for the Surety National Farm Loan Associa- 
tion of Dodge, through whom Brogan arranged the $8,000 
loan held by the Federal Land Bank and who dealt with 
and for Brogan in getting the Bentley claims rearranged, 
shows that Brogan was perfectly competent and rather 
clever for a man of his opportunities. Tested by the prin- 
ciples usually applied, we are of the opinion that the rep- 
resentative of Brogan has not sustained the burden of 
proving Brogan incompetent, and that the court erred in 
that respect as it did in the finding as to his intoxication. 

It follows that it is immaterial whether plaintiff is an 
innocent purchaser, that he is entitled to a lien for the 
amount of his mortgage debt, and that the lien of the Fed- 
eral Land Bank is further and more fully confirmed, on all 
legal and equitable grounds, than it was by the court’s de- 
cree and on the grounds upon which he allowed it. 

The judgment of the district court is affirmed as to the 
Federal Land Bank’s first lien, and is reversed and remand- 
ed as to plaintiff, with directions to enter a decree for the 
plaintiff giving him a lien subject only to that of Federal 
Land Bank. 

AFFIRMED IN PART, AND REVERSED IN PART. 


_ Note—See Contracts, 54 L.R.A. 440; 2 L.R.A. (n.s.) 
666; 25 L.R.A. (n.s.) 596; L.R.A. 1915B, 1121—6 R.C.L. 
595; 2 R.C.L. Supp. 160; 6 R.C.L. Supp. 399—13 C. J. 757, 
n. 27. 


VAN E. PETERSON, RECEIVER FARMERS STATE BANK, BART- 
LEY, APPELLANT, V. BERNARD SCHABERG, APPELLEE. 


FILED JANUARY 24, 1928. No. 26168. 


1. Fraud: FALSE REPRESENTATIONS. To maintain an action for 
damages for false representation, the plaintiff, in substance, 
must allege and must prove by a preponderance of the evidence 
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the following elements: (1) What representation was made; 
(2) that it was false; (3) that the defendant knew it was 
false, or else made it without knowledge as a positive state- 
ment of known fact; (4) that the plaintiff believed the repre- 
sentation to be true; (5) that the plaintiff relied on and 
acted upon the representation; (6) that the plaintiff was 
thereby injured; and (7) the amount of the damages. 


INSTRUCTIONS. An instruction to a jury in an action 
for damages for false representation, which states in substance 
or in language naturally understood by a jury to mean that the 
defendant is not responsible for a misstatement of fact if he 
made it in good faith, is erroneous. 


APPEAL from the district court for Lancaster county: 
MASON WHEELER, JUDGE. Reversed. 


Perry & Van Pelt, for appellant. 
Claude S. Wilson and Albert S. Johnston, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goop and 
THOMPSON, JJ. 


Goss, C. J. 

This is an action for damages for alleged deceit. It is 
based on alleged false representations as to notes on which 
the Farmers State Bank of Bartley loaned and lost. The 
suit was commenced in Lancaster county by the bank while 
it was a going concern and was prosecuted by the receiver 
who was appointed by the district court for Red Willow 
county, where the bank was located. From a verdict and 
judgment for defendant, the receiver appealed. 

Bernard Schaberg, the defendant, during the period in- 
volved, was president of the said Farmers State Bank, of 
the First National Bank of Pilger, and of the First Na- 
tional Bank of University Place, but lived in University 
Place. He had formerly lived in Pilger. 

The petition alleges that the defendant as president of 
the bank supervised and assisted generally in the conduct 
of the business of the bank; that between April 23, 1919, 
and November 15, 1921, he mailed to the bank and direct- 
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ed the cashier to discount and credit to the First National 
Bank of University Place certain notes of several parties 
named, aggregating $19,800, and that they were so dis- 
counted ; that renewals were made from time to time, and 
that the last renewals made at various dates between April 
21, 1922, and January 2, 1923, crediting payments made 
thereon, left unpaid the several notes of Howell Rees, L. 
D. Ohman, Walter M. Rees, S. J. Pester, Carl Spoering, R. 
E. Rees, and Wm. J. Rees, amounting to a total of $22,- 
279.03; that the defendant, when the notes were accepted, 
represented by letters to the bank that the makers of the 
notes, with the exception of Pester (who lived at Univer- 
sity Place), were wealthy farmers living near Pilger, and 
that they, including Pester, were in good financial cir- 
cumstances, and that each and all of said notes were per- 
fectly good and first class paper; that the letters were 
submitted by the cashier to the directors, and that like 
oral representations were made to the directors at or about 
the times the renewal notes were accepted; that the bank 
and its directors relied on the representations and on de- 
fendant as the bank’s president to guard its interests and so 
accepted the notes and renewals; that the representations 
were untrue, the notes were not perfectly good, or first class 
paper, the makers were owing other creditors large sums of 
money they were unable to pay at the time the representa- 
tions were made, all of which was unknown to the bank until 
about January 21, 1923; that after diligent effort plain- 
tiff has been unable to collect on said notes, has been dam- 
‘aged by reason of the defendant’s acts in the sum named 
and prays judgment therefor. 

The defendant admits in his answer that the credits were 
given for the original notes as directed by the defendant, 
and alleges that in making the loans he acted in good faith 
and in the exercise of his best judgment; that any state- 
ments either oral or written made by him were but good 
faith expressions of genuine opinion as to the financial 
standing of the makers and were so considered by the offi- 
cers and directors of the bank, to whom he disclosed all 
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the information he had; that the renewals were made by 
other officers of the bank, in transactions in which he took 
no part, and were made upon thorough investigation by 
such other officers, who relied upon their own judgment 
in making the renewals. 

For reversal, the appellant relies on errors of the court 
in giving and refusing instructions, and in permitting the 
defendant to testify that at the time he sent the notes to 
the Bartley bank he believed them good. 

At the outset, it is well to chart the elements necessary 
in such an action before damages can be recovered: First, 
the plaintiff should allege and prove what representation 
was made; second, that it was false; third, that the de- 
fendant knew it was false, or else he made it without 
knowledge as a positive statement of known fact; fourth, 
that the plaintiff believed the representation to be true; 
fifth, that the plaintiff relied on and acted upon the repre- 
sentation; sixth, that the plaintiff was thereby injured; 
seventh, the amount of the damages. Stetson v. Riggs, 37 
Neb. 797; Foley v. Holtry, 48 Neb. 1383; Scovel v. Isham, 
113 Neb. 238. In explanation of the third element, as 
stated above, containing the alternatives charging either 
that the defendant knew the representation to be false or 
else made it without knowledge as a positive statement 
of a known fact, it is important to note the opinion in the 
Foley case above where Judge Irvine, after reciting the 
five elements from the Stetson case above, says: “To these 
requirements the courts formerly added another, to wit, that 
defendant must have known that the representations were 
false. A more accurate statement in view of the later de- 
cisions would be that the defendant must either know that 
the representations were false, or else they must be made 
without knowledge as positive statements of known facts. 
The rule as thus formulated practically charges the de- 
fendant with notice of the truth in all cases where he makes 
positive representations of existing facts.” For a genera- 
tion we have been committed to this rule, and in the Scovel 
case above it was specified as the third element to be al 
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leged and proved. In final effect, the third element above 
stated is merely an amplification of the second. If the 
pleadings allege and the proofs show that one made an 
actionable false representation, it would follow that he 
either knew it was false or else he made it without know- 
ing that it was false but as a positive statement of a known 
fact, and thus, for the purposes of an action, made a false 
statement. So, while in a case like this, it is not indis- 
pensable to state one or the other propositions of this third’ 
element in terms in the pleading or in the instructions to 
the jury, yet we think it a good practice to do so. It helps 
to clarify the case for the jury. 

Appellant assigns, among others, error in the second 
paragraph of the court’s charge to the jury. We quote it 
in full: 

“Instruction No. 2. Law of the Case. 

“In order to recover, the plaintiff must prove by a pre- 
ponderance of the evidence that the aforesaid represen- 
tations were made; that they were false; that the Bartley 
bank relied upon them and took or renewed the notes in 
reliance thereon and was damaged thereby. 

“The defendant, while president of the Bartley bank, 
owed the said bank the duty of good faith and the obliga- 
tion to disclose all the facts within his knowledge in re- 
spect to the financial responsibility of the makers of the 
notes rediscounted and renewed by the Bartley bank. The 
defendant, as the president of the Bartley bank, was bound 
only to use reasonable skill, care, and diligence in the dis- 
charge of his duties as president, and is not liable for 
honest mistakes made by him in inducing the bank to ac- 
cept or renew notes. He is not a guarantor of the pay- 
ment of the notes in question. He cannot, however, foist 
uncollectable notes upon his bank by misrepresentation 
concerning them and avoid personal liability for so doing. 
The fact that the bank actually suffered a loss is not, of 
itself, sufficient to justify you in finding that the defend- 
ant did not use reasonable skill, care and diligence in plac- 
ing these notes in the bank and that he acted fraudulently 
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in so placing them. The point to be considered is the fi- 
nancial condition of the makers of the notes at the time 
the representations were made. You can only determine 
the defendant’s good faith by a consideration of all the 
facts and circumstances in respect to the taking or receiv- 
ing of the notes in question. 

“If the defendant acted in good faith he is not respon- 
sible for the loss upon the notes, if he did not act in good 
faith he is responsible. 

“He is not responsible for an honest expression of opin- 
ion; he is for a deliberate misstatement of fact.” 

The headnote of this instruction is criticized because to 
the lay mind it would indicate that the other instructions 
which had other headings were not the law of the case. 
We think it doubtful whether it would have that effect. 
The other paragraphs were more appropriately labeled 
with headings to indicate the subjects discussed in them. 
However, we do not commend the practice of using head- 
notes with charges to the jury. It requires unusual skill 
and watchfulness to make them inclusive of all subjects 
treated of, and we can imagine a case where it might mis- 
lead a jury. 

The text of this instruction, however, contains the crux 
of the differences between the parties as. shown by va- 
rious assignments of error and by the arguments of coun- 
sel. The appellee’s brief says: “Instruction No. 2 given 
by the court goes to the very heart of this case. We think, 
in the light of the authorities, that it states the law cor- 
rectly. In the final analysis, this instruction tells the 
jury that the good faith, or lack of good faith, on the part 
of the defendant, in his capacity as president of the bank, 
is the real issue in this case.” 

In the front of the particular instruction the court cor- 
rectly stated the element of falsity of the representations 
as a fact necessary to be proved by a preponderance of 
the evidence, but in the next to the last sentence he stated 
that if the defendant acted in good faith he is not respon- 
sible for the loss upon the notes; and in the last sentence 
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of the instruction he stated that the defendant is liable 
for a “deliberate”? misstatement of fact. Under the law, 
while good faith may have a tendency to soften the results 
as to an opinion which is nevertheless erroneous, yet it 
does not mitigate the effect of a misstatement of a fact 
acted upon to the actor’s injury. Whether the misstate- 
ment of that fact be deliberate or spontaneous makes no 
difference. Thus, the instruction was prejudicially er- 
roneous. In addition to the cases in our court heretofore 
cited as bearing on this point, we call attention to Phillips 
v. Jones, 12 Neb. 213; Moore v. Scott, 47 Neb. 346; Wil- 
lard v. Key, 83 Neb. 850. See, also, 12 R. C. L. 347; 26 
C. J. 1109, sec. 39. 

Errors are assigned based on the refusal of the court 
to give certain instructions requested by plaintiff on his 
theory of the law heretofore discussed. It would take too 
much time and space to discuss these in detail, as appel- 
lant has requested in his brief. Some of them were cor- 
rectly stated and some were overdrawn, but the proposi- 
tions of which they treated were properly charged by the 
court. Most of them centered around the main element 
already disposed of. On a retrial] these questions are not 
likely to arise. 

For the reasons given, the judgment of the district court 
is reversed and the cause remanded. 

REVERSED. 


IN RE ESTATE OF JAMES A. WALLER. 
FrRIDA WALLER, APPELLEE, V. CHARLES T. DICKINSON, 
ADMINISTRATOR, APPELLANT. 


FILED JANUARY 24, 1928. No. 24823. 


1. Husband and Wife: ANTENUPTIAL AGREEMENTS. Good faith is a 
cardinal governing principle in an antenuptial agreement. 


Goop FaitH. A surviving illiterate wife as- 
serted her right to a widow’s lawful share in her deceased 
husband’s estate, notwithstanding the terms of an antenuptial 
agreement which gave her less than such widow’s share. Her 
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husband’s estate was of the agreed value of $22,000. Under 
the written agreement she was to receive $1,000 in full satis- 
faction, and waive any and al] rights to participate further 
in any part of the estate. Held, that the agreement was inequi- 
table and unjust, and held, that the widow was entitled to a 
widow’s share in the estate as provided by law, but that she 
must remit therefrom the sum already paid on the antenuptial 
agreement. 

3. Appeal: TRIAL DE Novo. When an action in equity is appealed, 
it is the duty of this court to try the issues de novo and to 
reach an independent conclusion without reference to the find- 
ings of the district court. Rev. St. 1913, sec. 8198 (now section 
9150, Comp. St. 1922). But. when the evidence on material 
issues so conflicts that it cannot be reconciled, “this court will 
consider the fact that the trial court observed the witnesses 
and their manner of testifying, and must have accepted one 
version of the facts rather than the opposite. Shafer v. Beatrice 
State Bank, 99 Neb. 317. 


APPEAL from the district court for Douglas county : ABRA- 
HAM L. SUTTON, JUDGE. Affirmed as modified. 


Charles T. Dickinson, pro se. 
J.J. Friedman, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, GOOD, THOMP- 
SON and EBERLY, JJ. 


DEAN, J. 

James A. Waller and Frida Durkran, both over 60, were 
married June 1, 1922, and from thence for about a year 
they lived together in Omaha. Both of the parties had 
been married before and both had children by the former 
marriage. December 31, 1923, Mrs. Waller obtained a 
decree of divorce on the ground of extreme cruelty, and 
under the decree of divorce the defendant paid $1,000 to 
her as alimony and all the costs and $150 as counsel fees. 
All payments were made within the time designated in the 
decree. The court decreed, however, that the alimony, 
when paid, “shall be in lieu of all dower or other right 
which the plaintiff has or claims to have in the defendant’s 
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property.” February 12, 1924, or less than two months 
after the decree of divorce was rendered, James Waller 
died. The plaintiff now contends that she is entitled to 
a widow’s share of the Waller estate which, as shown by 
a stipulation, is of the approximate value of $22,000. 

By his former marriage Waller had only two children. 
namely, Mrs. Bell Miller, 42, and Mr. James E. Waller, 
40, both residents of Anton, Colorado. Charles T. Dick- 
inson, as administrator, contends that the above-named 
daughter and son of Waller are the decedent’s sole heirs 
at law and are entitled to al] of the Waller estate, and that 
Mrs. Waller, the plaintiff, is entitled to no part of the es- 
tate except that which she had already recovered in the di- 
vorce suit. The county court found against the adminis- 
trator and he prosecuted an appeal to the district court. 

On appeal the judgment of the county court was affirmed, 
and under a decree dated March 19, 1925, the plaintiff was 
allowed to participate in the distribution of the estate in 
the following amounts namely, $100 a month for support 
for one year from the date of Waller’s death, and $500 in 
lieu of homestead, and $200 in lieu of personal property. 
The court also found that the plaintiff ‘“was entitled to her 
distributive share in the property of the deceased as his 
widow.” From the decree of the district court, the de- 
fendant administrator has prosecuted an appeal to this 
court. 

The record discloses an antenuptial contract which was 
executed by the parties. From this instrument it is made 
to appear that, if Waller’s wife survived him, she should 
be paid from his estate $1,000 within six months after his 
death in full of all rights of dower, distributive share or 
other interest in and to his estate. 

The defendant, Charles T. Dickinson, -designated as the 
“administrator with the will annexed” of the Waller es- 
tate, directs attention to the fact that the antenuptial agree- 
ment in express terms also provides that, if either party 
should obtain a divorce or if the plaintiff should refuse to 
live with him as his wife, the provision therein made for 
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the payment of $1,000 to her shall be null and void, and 
that Waller’s estate shall be thereby relieved from such 
payment or any part thereof. The administrator admits 
the marriage, but pleads the fact that the divorce was 
granted December 31, 1923, and insists that the decree 
became final the 30th day of June, 1924, and that the appli- 
cant is not, therefore, the widow of the decedent. 

Clearly the argument of counsel is not sound in respect 
of the finality of the decree. Under the facts and the law, 
the decree could not become final until the expiration of 
six months after the rendition of the decree of divorce. 
Section 1555, Comp. St. 1922, so far as applicable to the 
facts before us, among other provisions, contains this: 
“A decree of divorce shail not become final or operative 
until six months after trial and decision.” In the present 
case Mr. Waller died less than two months after the di- 
vorce decree was rendered. Under our decisions in like 
cases, the plaintiff, by reason of the death of Waller within 
_six months after the divorce, became restored to all her 
marital and property rights in Waller’s estate, and from 
the fact that the decree of divorce never became final she 
is the surviving widow of the decedent. 

True, the plaintiff signed the antenuptial agreement, 
but the court found that it was procured by fraud and the 
evidence supports the finding. The antenuptial agreement 
consists of more than two full pages of legal cap, and was 
written in English. Plaintiff, then a recent arrival from’ 
Germany, could neither read nor write nor understand the 
English language and did not know what her lawful mar- 
riage rights-were at the time. She testified that counsel 
for Mr. Waller read the contract to her, but that she un- 
derstood no part of what he read nor what they were talk- 
ing about. The language of the agreement is somewhat 
involved and intricate and to a layman it would perhaps 
be in part meaningless. When interrogated in respect of 
the time when she was told about the contents of the con- 
tract, plaintiff answered: ‘After they went out of Mr. 
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Dickinson’s office and went to Brandeis. Q. Was that af- 
ter the contract was signed? A. Yes, sir.” 

The antenuptial agreement appears to be unfair and un- 
just in its provisions as they affect the marital rights of 
Mrs. Waller. The weight of the evidence sustains this 
view. In cases in this class the rule is that it is the court’s 
bounden duty to carefully examine the contract and see 
that no injustice is done to either party. And more espe- 
cially should this beneficent rule be applied for the pro- 
tection of the ignorant, the aged and infirm, or one of ten- 
der years, or a person having an imperfect understanding 
or no understanding at all of the language in which the 
instrument is drawn. 

The administrator argues that, when the plaintiff ac- 
cepted the final instalment of the $1,000 under the ante- 
nuptial agreement, she was thereby estopped from prose- 
cuting her claim to participate in the estate of Waller as 
his widow. But it appears that before Waller died he had 
paid but one instalment of alimony, and that the plaintiff 
was in Chicago, living with some relatives, when the sec- 
ond instalment was paid to her, and she did not then know 
that he was dead, nor did she find out that he was dead 
until some time after the final instalment had been paid. 
When she learned of Waller’s death she applied to the 
county court of Douglas county to have her status recog- 
nized as Waller’s widow, and tendered back the $1,000 
alimony as a credit on her distributive share of the es- 
tate, and made application to have such statutory allow- 
ances as the law provides for a surviving spouse. And the 
trial court rightfully recognized and established her rights 
in the premises. 

The question in respect of the rights of the respective 
parties, and upon whom rests the burden of proof under 
the terms of an antenuptial agreement, under section 1555, 
Comp. St. 1922, is well settled in this jurisdiction; and, 
under the decisions, the burden is on the party seeking to 
establish the agreement. In the present case the Waller 
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estate relies upon the agreement for its defense against lia- 
bility ; hence, the burden rested on the defendant estate. 

In Holmberg v. Holmberg, 106 Neb. 717, we said: ‘““Where 
a divorce was granted and one of the parties died before 
the expiration of six months thereafter, such divorce de- 
cree never became effective, and as to such divorce the 
action abated.” And in the body of the Hotmberg opinion 
this language is used: “Section 1606, Rev. St. 1913 (now 
section 1555, Comp. St. 1922) provides that the decree of 
divorce shall not become operative for six months after 
trial and decision, except for purpose of review or appeal, 
and if no such proceedings: have been instituted the dis- 
trict court may at any time within six months vacate or 
modify its decree. The cause of action for divorce not 
surviving, it abated at the death of the husband.” 

In In re Estate of Enyart, 100 Neb. 337, this rule was 
adopted by the court: ‘‘Where the provision made for the 
intended wife by an antenuptial contract is grossly dispro- 
portionate to the interest in the prospective husband’s es- 
tate which the intended wife would acquire by operation 
of law in case a marriage took place, the burden rests 
upon those claiming the validity of the contract to show 
that a full and fair disclosure was made to her before she 
signed it of the extent and value of the property, or that 
she was aware to all intents and purposes of the nature, 
character and value of the estate which she was relinquish- 
ing if the marriage took place.” 

That good faith is the cardinal principle in an antenup- 
tial contract is the apt observation of a writer on this sub- 
ject. He goes on to say that, if the provision made in the 
contract for the prospective wife is unreasonably dispro- 
portionate to the husband’s financial worth, the presump- 
tion of designed concealment is raised, and the burden 
of disproving the charge rests upon the husband. 21 Cyc. 
1251; Warner’s Estate, 207 Pa. St. 580; Russell v. Russell, 
60 N. J. Eq. 282. 

It plainly appears to us that Waller wickedly availed 
himself of the ignorance of his intended wife, and of her 
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lack of understanding of the English language, and her 
lack of information in respect of the office of the ante- 
nuptial agreement, and thereby perpetrated a grossly out- 
rageous fraud that no court, under the established facts, 
will perpetuate by its decree. The money which Waller 
wrongfully induced the trustful plaintiff to accept under 
the agreement is a mere bagatelle in respect of property 
rights, as compared with the property rights which would 
have been hers, as his widow, under the marriage laws of 
this state, but for the antenuptiai agreement in suit. 

It may be noted that the agreement in suit was evidently 
prepared by Waller for a former intended wife with whom 
he had apparently been negotiating for a marriage. The 
name of the former intended appears as the second party 
to the contract eight or ten times in the space allotted for 
the prospect that he formerly had in mind. In the same 
agreement, which was signed by the plaintiff, and upon 
which the defendant estate bases its claim, the name of 
Mrs. Frida Durkran, the plaintiff here, was signed in every 
space above the erased name of the former intended. From 
this it fairly appears that Waller was no novice in his 
search for a helpmeet. . 

In respect of the $1,000 that came into the hands of plain- 
tiff from the Waller estate, the plaintiff expresses a willing- 
ness, in order to do equity, that the $1,000 may be charged 
against her share of the estate to which the court’s decree 
finds she is entitled. But we do not think the plaintiff should 
be made to suffer on the ground that she accepted the sec- 
ond instalment of the $1,000 under the facts herein point- 
ed out, in view of her offer to tender the $1,000 alimony 
back to the estate on the condition above noted. 

In view of the always significant fact that the trial court 
saw and heard the witnesses and observed their demeanor 
upon the witness-stand and had a better opportunity to 
pass upon the weight of the evidence, it is not for us to 
say that the court erred in its judgment. Greusel v. Payne, 
107 Neb. 84, and cases there cited. 

Finding no reversible error, the judgment of the district 
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court is modified and affirmed, and remanded, with direc- 
tions that the sum of $1,000 heretofore paid to plaintiff 
be deducted from her share of the estate. 

AFFIRMED AS MODIFIED. 


ALEXANDER H. GORDON, APPELLANT, V. FRANCIS W. Lowry, 
COUNTY CLERK, ET AL., APPELLEES. 


FILED JANUARY 24, 1928. No. 25992. 


1. Trial. It cannot be controverted that. in a proper case, a court 
has jurisdiction to determine relevant questions of disputed 
fact and to apply the law thereto when the fact is so determined. 


2. Constitutional Law: JupicIAL Functions. The judicial fune- 
tion is to apply the law in controverted cases and this involves 
the investigation of evidence as a basis for that determination. 


3. LEGISLATIVE Functions. The legislature is not clothed 
with authority to infringe upon the exclusive province of the 
judiciary in the matter of the investigation of facts which have 
to do with the determination of controverted facts in litigation. 

4. JUDICIAL AND LEGISLATIVE FUNCTIONS. An _ inquiry 


in respect of the relevancy of material facts in litigation de- 
volves upon the judicial department of the government, and 
not upon the legislative department. 


5. Evidence: PoPULATION. The population of a governmental sub- 
division of the state is not conclusively determined by the re- 
ports of the United States census. 


6. Constitutional Law. Chapter 91, Laws 1925, is a legislative act 
which purports to usurp judicial power. It follows that the 
act is unconstitutional and therefore void. 


APPEAL from the district court for Buffalo county: 
BRUNO O. HOSTETLER, JUDGE. Affirmed. 


Miller & Randall and Barlow Nye, for appellant. 
N. P. McDonald, contra. 


Heard before Goss, C. J., DEAN, DAY, GooD, THOMPSON 
and EBERLY, JJ., and REDICK, District Judge. 
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DEAN, J. 

’ This suit was brought to enjoin the issuance, or delivery, 
of a salary warrant to a county officer. The prayer of 
plaintiff is in the usual form for general and equitable re- 
lief. Plaintiff demurred to the defendants’ answer. The 
demurrer was overruled. The plaintiff electing to stand 
on his demurrer and refusing to plead further, on motion 
of the defendants for judgment on the pleadings, the court 
found for the defendants and plaintiff’s action was there- 
upon dismissed with the costs taxed against the plaintiff. 

Following is the plaintiff’s contention as pleaded in his 
petition: That any sum paid to county attorney Reed, as 
salary, in excess of $125 a month is unlawful on the ground 
that the county had a population of less than 24,000 in- 
habitants during all of the time material to this contro- 
versy. 

In support of his argument, the plaintiff in his brief cites 
chapter 91, Laws 1925. The act follows: 

“If, during the periods elapsing between censuses taken 
under supervision of the federal government, there arises 
any question as to the present population of any civil sub- 
division of the state of Nebraska, the population stated in 
the last federal census for such civil subdivision shall gov- 
ern and control.” 

We do not think the above cited statute is controlling 
for the reasons following: First, it constitutes an intru- 
sion into the functions of the judicial department of the 
state government; and second, it infringes upon and is in 
conflict with section 1, art. II, of the Constitution of Ne- 
braska, which reads: 

“The powers of the government of this state are divided 
into three distinct departments, the legislative, executive 
and judicial, and no person or collection of persons being 
one of these departments, shall exercise any power prop- 
erly belonging to either of the others except as herein- 
after expressly directed or permitted.” 

And the question in respect of the population of the state, 
or of the population of any of its subdivisions, is purely a 
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question of fact to be determined by the court the same as 
other fact questions. 

For their answer, among other allegations, the defend- 
ants pleaded that, for all times material to this suit, Buf- 
falo county had a board of seven supervisors; that an in- 
vestigation was had by the board, in respect of the popu- 
lation of Buffalo county, to the end that the salaries of 
county officers and deputies, and county employees as well, 
Might be determined; that under such investigation the 
supervisors adjudged and determined that the county, on 
November 21, 1924, had a population of 25,000 and up- 
ward, and that its determination was not appealed from. 
It is also pleaded that the county board, pursuant to the 
enumeration made by the board, fixed the salary of the 
incumbent county attorney at $1,800 per annum payable 
$150 a month. 

The defendants argue that Buffalo county, at all times 
material to this suit, had a population of 25,000 inhabi- 
tants, and that the county attorney’s salary, therefore, 
comes within the meaning of section 2372, Comp. St. 1922, 
which, inter alia, provides that, “in counties having a pop- 
ulation of twenty-four thousand and less than thirty 
thousand” inhabitants, county attorneys shall be allowed 
by the county board for their services a yearly salary “not 
exceeding eighteen hundred dollars.” 

For the reasons, and under the authority, herein pointed 
out, we do not think the argument of plaintiff can be sus- 
tained. It cannot, of course, be controverted that, in a 
proper case, a court has jurisdiction to determine relevant 
questions of disputed fact and to apply the law thereto 
when the fact is so determined. 

In 2 Wigmore, Evidence (2d ed.) sec. 1353, this is said: 

“The judicial function under the Constitution is to ap- 
ply the law in controverted cases; to apply the law neces- 
sarily involves the determination of the facts: to determine 
the facts necessarily involves the investigation of evidence 
as a basis for that determination. To forbid investiga- 
tion is to forbid the exercise of an indestructible judicial 
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function. To make a rule of conclusive evidence, compul- 
sory upon the judiciary, is to attempt an infringement 
upon their exclusive province.” In support of the text, 
Dean Wigmore cites the following: ‘‘Nisbet, J., in Bird- 
song v. Brooks, 7 Ga. 88, 92, holding a statutory recital 
not conclusive: ‘The legislature has no power to legislate 
the truth of facts. Whether facts upon which rights de- 
pend are true or false is an inquiry for the courts to make, 
under legal forms. It belongs to the judicial department 
of the government.’ ” 

In State v. Davis, 66 Neb. 333, it was held that the Uni- 
ted States census reports are not conclusive evidence in re- 
spect of the population of a county. And in O’Connell v. 
Sioux County, 94 Neb. 826, we held, in an analogous case: 
“The latest general census of the federal government does 
not necessarily control. The salary of the county attorney 
for any year depends upon the number of inhabitants of 
the county during that year, and that fact is to be deter- 
mined, as are other facts in litigation, by the best compe- 
tent evidence that can be adduced under the circumstan- 
ces. State v. Long, 17 Neb. 502; Kokes v. State, 55 Neb. 
691; State v. Davis, 66 Neb. 333.” 

Defendants’ counsel also points out that the plaintiff’s 
demurrer admits the material facts, and that he is there- 
fore bound by the decision of the board of supervisors the 
same as he would be bound by a decision of a court. 34 C. 
J. 1028, sec. 1459; 2 Wigmore, Evidence (2d ed.) sec. 1355. 

A recognized authority points out that “any act by which 
the legislature attempts to exercise authority properly 
within the scope of the judicial power is unconstitutional 
and void.” 12 C. J. 807, sec. 239. 

In view of the facts and the law applicable thereto, we 
conclude that the judgment of the learned district court 
is right, and it is therefore, in all things, 

AFFIRMED. 


Note—See Constitutional Law, 12 C. J. 807 n. 84, 823 
n. 27, 824 n. 30, 32—6 R.C.L. 158 et seq. 
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HENRY A. BARNTS V. STATE OF NEBRASKA. 
FILED JANUARY 24, 1928. No. 25738. 


1. Bigamy: INDICTMENT: PLEADING Exceptions. “In an indict- 
ment for bigamy, an averment that the former husband or 
wife had not been ‘continually and wilfully absent for the 
space of five years together and unheard from, next before the 
time of’ the last alleged marriage, is not necessary. Such fact, 
if it exist, is matter of defense to be proved by the accused.” 
Stanglein v. State, 17 Ohio St. 453. 


2. Information: PLEADING EXCEPTIONS. ‘An information need 
not negative the exceptions of a statute, which are not descrip- 
tive of the offense.” Sofield v. State, 61 Neb. 600. 


3. Criminal Law: INDORSEMENT OF WITNESSES ON INFORMATION. 
Under section 10087, Comp. St. 1922, the court may in the 
proper exercise of its judicial discretion permit the names of 
additional witnesses to be indorsed on the information after 
the trial has begun. 


Review. Record examined, and held that there was 
no abuse of judicial discretion in allowing the name of the 
sheriff as a witness to be indorsed on the information during 
the progress of the trial; further held that the record shows 
no reversible error. 


ERROR to the district court for Sarpy county: JAMES T. 
BEGLEY, JUDGE. Affirmed. 


A. E. Langdon, for plaintiff in error. 


O. S. Spillman, Attorney General, Lloyd Dort and H. A. 
Collins, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ., and REDICK, District Judge. 


Day, J. 

Plaintiff in error, hereinafter called defendant, was con- 
victed in the district court for Sarpy county of bigamy 
and sentenced to the penitentiary for not less than two nor 
more than seven years. Alleging there was error upon 
the trial, he has brought the record of his conviction to 
this court for review. 
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The information is based on section 9760, Comp. St. 
1922, which provides: “If any married person, having a 
husband or wife living, shall marry any other person, 
every person so offending shall be imprisoned in the peni- 
tentiary not more than seven years nor less than one year. 
Nothing contained in this section shall be construed to ex- 
tend to any person whose husband or wife shall be contin- 
ually and wilfully absent for the space of five years to- 
gether and unheard from, next before the time of such 
marriage.” 

A demurrer was filed based upon the theory that the in- 
formation was defective in that it did not charge that the 
first wife had not been “continually and wilfully absent 
for a space of five years together and unheard from, next 
before the time of such marriage.” The overruling of the 
demurrer is assigned as error. The precise question here 
presented was before the court in Stanglein v. State, 17 
Ohio St. 453, wherein it was held: 

“In an indictment for bigamy, an averment that the 
former husband or wife had not been ‘continually and wil- 
fully absent for the space of five years together and un- 
heard from, next before the time of’ the last alleged mar- 
riage, is not necessary. Such fact, if it exist, is matter of 
defense to be proved by the accused.” 

We are disposed to follow the Ohio court in its construc- 
tion of the statute. Our Criminal Code and practice is 
largely based on that of Ohio. We think the court did not 
err in overruling the demurrer. 

The negative portions of the statute form no part of the 
description of the offense. Carpenter v. State, 106 Neb. 
742. In Sofield v. State, 61 Neb. 600, it is held: “An in- 
formation need not negative the exceptions of a statute, 
which are not descriptive of the offense.” 

’ It is next urged that the court erred in permitting the 
county attorney, after the trial had commenced, to indorse 
the name of H. A. Olderog on the information as a witness 
for the state. It appears that subpcenas for other wit- 
nesses had been placed in the hands of H. A. Olderog as 
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sheriff for service, and as the witnesses could not be served 
the county attorney asked leave to indorse the sheriff’s 
name on the information, which was granted. Section 
10087, Comp. St. 1922, provides in substance that it is dis- 
cretionary with the court to permit the names of additional 
witnesses on the information. In construing this statute 
it has been held that the district court in the proper exer- 
cise of its judicial discretion is authorized to permit the 
names of additional witnesses to be indorsed on the infor- 
mation during the progress of the trial. Ridings v. State, 
108 Neb. 804. To the same effect, Frey v. State, 109 Neb. 
483; Samuels v. State, 101 Neb. 383. Under the circum- 
stances as disclosed at that time, we think there was no 
error in permitting the name of the witness te be indorsed 
on the information. 

In considering the above assignment of error, it is prop- 
er that another assignment of error be considered with 
it. It appears that the regular panel of jurors was quashed, 
and the court, being without a jury, ordered the sheriff 
to summon 24 good and lawful men as jurors to report 
forthwith. This order of the court was complied with and 
the jury so summoned reported for service when the pres- 
ent case was called for trial. It thus appears that, after 
the sheriff’s name was indorsed on the information as a 
witness, he was to testify before a jury which he had se- 
lected. It is not claimed that, at the time the sheriff selected 
the jury, he or any one else expected he would be a witness 
in the case, and for that reason there was no occasion to 
object to his selection of the jury. So far as the record 
shows in that respect, he performed his full duty impar- 
tially. 

In making out the state’s case, the county attorney called 
the sheriff as a witness, and, over the objection of the de- 
fendant to his testifying as a witness, elicited from him 
that he had been unable to serve subpcenas on certain wit- 
nesses whose names were indorsed on the information; 
and the further fact that the wife of defendant had called 
upon him while he was in the custody of the witness in the 


366 NEBRASKA REPORTS. [VoL. 11€ 
Boring v. Dodd. 4 


Sarpy county jail. It may be questioned whether the ob- 
jections made were broad enough to include the disqualifi- 
cations of the witness because he had selected the jury, or 
_ to bring it within the rule announced in Policky v. State, 
113 Neb. 858, but in any event the facts concerning which 
the witness testified did not contradict in any material 
manner the testimony of defendant, and if it were error 
to permit him to testify it would be without prejudice. We 
think the rule announced in the Policky case a salutary 
one, to which we adhere, but the record in the present case 
does not call for the application of the rule in that case. 
Other matters of defense were presented, such as the in- 
toxication of defendant at the time of the marriage. While 
there was testimony indicating that some of the members 
of the wedding party had been drinking, it fell far short 
of showing that defendant did not understand the contract 
he was entering into. The record shows that defendant 
was married to Mae E. Lewman on August 8, 1920; that 
he lived with her almost continuously until his marriage 
with Emily H. Shutt July 16, 1926, in Sarpy county; that 
‘he secured no divorce from his wife Mae and was not in a 
a position to enter legally into a contract of marriage with 
“-" Bmily H. Shutt. 
'’ The testimony is amply sufficient to support the jury in 
their verdict of guilty. The judgment of the district court 
is 
AFFIRMED. 


FRED BORING ET AL. V. GRACE DODD, APPELLANT: BENJAMIN 
J. CUNNINGHAM, APPELLEE. 


Fimuep JANUARY 24, 1928. No. 25271. 


1. Liens. Where there is no contract out of which a lien can 
grow, nor any duty of one party to give to another a charge or 
lien on real estate, no basis for such lien exists. 


2. Judgment: JURISDICTION. The jurisdiction of a court in a 
given action is subject to the quatification that the court can 
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render only such judgment as does not transcend, in extent or 
character. the law which 1s applicable to that class of cases. 


The jurisdiction of a court to render a judg- 
ment in a particular action must be determined and tested by 
the pleadings and the relief sought. 


4. Liens. Where a party to an action claims a lien but does not 
plead any facts showing a right in him to a lien, the court is 


powerless either to create the right or to declare a binding lien. | 


APPEAL from the district court for Hall county: ‘BAYARD 


H. PAINE, JUDGE. Reversed, with directions. 


A. L. Joseph, W. P. Mullen, FE. P. McDermott and Pratt, 
Hamer & Tye, for appellant. 


Benjamin J. Cunningham, pro se. ns 


Heard before Goss, C. J., ROSE, DEAN, DAY, Goop and 


EBERLY, JJ., and REDICK, District Judge. 


Goon, J. 


Plaintiff brought this action to partition the following : 


described real estate: Lots 341, 342, 343, and 344, in the 
original town of Kearney Junction, now city of Kearney, 
Buffalo county, Nebraska, and lot 1, block 4, First addi- 
tion to the village of Cairo, Hall county, Nebraska. De- 
fendant Cunningham by cross-petition prayed to have in- 
cluded in the partition proceedings the following additional 
real estate:- Lot 843, in the original town, now city of 
Kearney, Buffalo county, Nebraska; lots 544 and 545, in 
Kearney Junction, now city of Kearney, Buffalo county, 
and lots 4, 5, and 6, in block 4, First addition to the village 
of Cairo, Hall county, Nebraska. 

The trial court decreed partition of the real estate de- 
scribed in plaintiff’s petition, and entered this further or- 
der and decree: “And in the event the proceeds thereof are 
insufficient to pay the liens against the heirs above named 
as set forth herein, that the remainder of the property, to 
wit, lots four (4), five (5), and six (6), in block four (4), 
First addition to Cairo, lot 843, original town of Kearney, 
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and lots 544 and 545, in Kearney Junction, or so much there- 
of as is necessary to satisfy the liens and judgments here- 
inbefore found, be sold and the proceeds applied to the pay- 
ment thereof, and for such other and further orders of 
distribution as are necessary.” From this decree Grace 
Dodd has appealed. 

The controversy in this case is between Grace Dodd, one 
of the cotenants, owners of the real estate, and Benjamin 
J. Cunningham, defendant, who claims a lien against the 
share or interest of Arthur Boring in and to all of the said 
real estate. His alleged lien is based upon the findings and 
decree of the district court in a foreclosure action that had 
been previously determined in the district court for Hall 
county. For a proper understanding of the questions in- 

. volved, a somewhat extended statement of the facts seems 
necessary. 

On February 12, 1920, Jesse Boring, the owner of a 
quarter section of land in Hall county and of all the prop- 
erty above described in both the petition of the plaintiff 
and the cross-petition of Cunningham, departed this life. 
By his will, which has been duly probated, he devised all 
of his real estate, in equal shares, to his seven children, 
but therein provided that the share going to his son Arthur 
should be charged with $1,800, to be paid to his children 
other than Arthur. 

At the time of Jesse Boring’s death, there existed two 
mortgages upon the quarter section of land in Hall coun- 
ty. On August 24, 1920, Arthur Boring and wife executed 
to his sister Grace Dodd a warranty deed for his undivided 
one-seventh interest in lots 544, 545, and 843, in the orig- 
inal town of Kearney Junction, now city of Kearney. This 
deed was filed for record on September 3, 1920. 

On March 11, 1920, Arthur Boring and wife executed 
and delivered to Grace Dodd a mortgage for $200, convey- 
ing his undivided one-seventh interest in lots 341, 342, 343, 
and 344, in the original town of Kearney Junction, now city 
of Kearney, which mortgage was filed for record on July 


20, 1920. 
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On March 31, 1920, Arthur Boring and wife executed 
and delivered to Benjamin J. Cunningham a mortgage for 
$500 on his undivided one-seventh interest in the quarter 
section of land in Hall county. 

On July 26, 1920, Arthur Boring and wife executed a 
mortgage for $200 to one Nay on his undivided one-sev- 
enth interest in the quarter section of land in Hall county. 
This mortgage was later assigned to Cunningham. 

On February 26, 1921, an action was begun by the New 
York Life Insurance Company, holder of the first mortgage 
on the quarter section of land in Hall county, for foreclos- 
ure of its mortgage. All of the children and legatees of 
Jesse Boring and other persons, holding liens on the whole 
of or on any undivided share or interest in said quarter 
section, were made defendants. The lien-holders filed an- 
swers and cross-petitions, and the action proceeded to a 
decree, in which the New York Life Insurance Company 
and the Cairo State Bank were given first and second liens 
on the entire quarter section of land, and the following 
additional liens were given on the undivided one-seventh 
interest of Arthur Boring: To the children of Jesse Boring 
other than Arthur; to judgment creditors of Arthur, and 
a fifth lien to Cunningham, based upon his mortgages on 
Arthur’s undivided interest. 

The following is a quotation from the decree in the fore- 
closure action: “The court further finds that the said de- 
fendant B. J. Cunningham, as assignee of Woolstenholm 
and Sterne, and as the owner of the mortgages and liens 
above set forth, has a lien upon all of the interests of the 
said Arthur Boring in and to the estate of Jesse Boring, 
deceased, the said liens on the above described premises 
in suit in this cause being in the order hereinbefore found, 
and that, in addition thereto, his said liens, including his 
mortgages and the amounts found due thereon, are also 
liens against the share and interest of the said Arthur 
Boring in and to all of the real estate belonging to the es- 
tate of Jesse Boring, deceased, as of the date of March 31, 
1920, which covers, in addition to the interest of the said 
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Arthur Boring in the lands and premises involved in this 
suit, his interest in and to all of the real estate devised 
to him by the said Jesse Boring, deceased, situate in the 
village of Cairo, Nebraska, more particularly described 
as follows, to wit: Lots one (1), four (4), five (5), and six 
(6), all in block four (4) in the First addition to the vil- 
lage of Cairo, in Hall county, Nebraska, also the real es- 
tate situate in the city of Kearney, Buffalo county, Ne- 
braska, more particularly described as follows, to wit: Lot 
843 in the original town, now city of Kearney, Nebraska, 
also lots 544 and 545 in Kearney Junction, now city of 
Kearney, Nebraska, also lots 341, 342, 343, and 344, situate 
in the original town of Kearney, Nebraska, and that he has 
a right to and is hereby given a lien upon the interest and 
share of Arthur Boring in and to said premises for the 
amounts hereinbefore found due to him as of the date of 
March 31, 1920, and that the said liens of the said B. J. 
Cunningham are prior to all other liens and incumbrances 
recorded as of the date of March 31, 1920, or subsequent 
thereto.” 

The decree directed the quarter section sold for the pay- 
ment of the liens, found due thereon, to plaintiff and cross- 
petitioners, respectively, in accordance with their priority, 
as found by the court. The land was sold and, by an order 
of distribution entered in that action on the Ist day of July, 
1922, all the liens were paid and discharged except the liens. 
of Cunningham, based on his two mortgages on the undi- 
vided one-seventh interest of Arthur Boring. The proceeds 
of the sale were sufficient to pay $128 on these liens, leav- 
ing the remainder unpaid and unsatisfied. So far as ap- 
pears from the record in this case, no deficiency judg- 
ment was entered or asked by Cunningham. No one ap- 
pealed from the decree or order of distribution, but all 
parties to that action acquiesced therein. 

June 11, 1923, the present partition action was brought. 
Defendant Cunningham has no interest in any of the premis- 
es except as a possible lien-holder against the interest of 
Arthur Boring. In his answer and cross-petition in this 
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proceeding he sets forth in detail the facts as to his mort- 
gages upon the interest of Arthur Boring in the quarter 
section and the foreclosure proceeding, including the de- 
cree, and, by virtue thereof, asserts that he has a lien up- 
on the interest of Arthur in all of the real estate described 
in the petition and in his answer and cross-petition, and 
seeks to have the interest of Arthur Boring in and to all 
of this real estate subjected to the payment of the lien 
claimed by him. 

It is apparent that the mortgage given by Arthur Bor- 
ing to Cunningham upon his undivided one-seventh in- 
terest in the quarter section of land did not, of itself, create 
or give rise to a lien upon other real estate in which Ar- 
thur had an interest. No facts are alleged in any of the 
pleadings in the foreclosure action from which it could 
be inferred that Cunningham had or was entitled to a lien 
on any other property than that described in his mortgage, 
to wit: Arthur’s undivided interest in the quarter section 
of land. Cunningham takes the position that the findings 
above set out, in and of themselves, are sufficient to create 
and give him a lien upon the interest of Arthur Boring in 
the real estate in controversy in this action, and that, since 
no appeal was taken from that decree, it is final and con- 
clusive. He urges that the judgment lienors in the fore- 
closure proceeding had liens against Arthur’s share in 
all of the real estate, and, since Cunningham’s mortgages 
covered only the quarter section, that he was entitled to 
a marshaling of Arthur’s assets, so that the judgment 
lienors should be required to first resort to Arthur’s share 
in the real estate on which he had no lien. 

It is unnecessary to determine what, if any, rights to. 
marshaling of assets Cunningham may have had in the 
foreclosure action. It is sufficient in that respect to say that 
in that action the court did not make or enter any finding or 
decree attempting to marshal the assets of: Arthur Bor- 
ing. Apparently, there was an attempt to create and give 
to Cunningham, by reason of the unpaid balance of his 
mortgage foreclosure decree, a lien upon real estate which 


372 NEBRASKA REPORTS. [VoL. 116 
Boring v. Dodd. 


was not covered by the mortgage and which was not in- 
volved in the foreclosure action. 

Prior to the entry of decree in the foreclosure action, 
Arthur Boring, by warranty deed, had conveyed to his sis- 
ter, Grace Dodd, his interest in three of the lots, and had 
given to her a mortgage for $200 on his undivided share 
in four other of the lots. The lien attempted to be created 
by the foreclosure decree even purports to make it operate 
as a lien as of the date of March 31, 1920. The decree was 
not entered until in July, 1921. It attempts to create a 
lien and make it effective for a period of more than a year 
prior to its creation. But, beyond that, it is necessary to 
determine the power of the court to enter such a decree, 
as was done in the foreclosure action, and the effect thereof. 

It is a rule well settled that where there is no contract, 
out of which a lien can grow, nor any duty of one party 
to give to another a charge or lien on rea] estate, no basis 
for .a lien exists. 37 C. J. 315, see. 18. The jurisdiction of 
a court is subject to the qualification that the court can 
render only such judgment as does not transcend, in ex- 
tent and character, the law which is applicable to that class 
of cases. Cizek v. Cizek, 69 Neb. 800; In re Nielsen, 181 
U. 8. 176;15C. J. 729, secs. 26, 27. It is a well-recognized 
rule that a test for determining the jurisdiction of the court 
is the nature of the case made by the pleadings and the re- 
lief sought. 15 C. J. 734, sec. 34. 

Applying these principles to the situation at hand, it 
clearly appears that the court was without jurisdiction in 
the foreclosure action to create or declare a lien in favor 
of Cunningham upon property other than that described 
in his mortgage. The attempt so to do has no force or ef- 
fect. Where the facts pleaded do not show a right to a lien 
in the party claiming it, the court is powerless either to 
create the right or to declare a binding lien. 17 R. C. L. 
597, sec. 3. Since the effect of the decree in the foreclosure 
action was not to create a lien in favor of Cunningham, 
and as no other basis for a lien in his favor exists, it 
follows that the court erred in attempting to establish a 
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lien in his favor on any of the real estate involved in this 
action in partition. 

The judgment of the district court is erroneous, in so far 
as it attempts to give to the defendant Cunningham a lien 
upon any of the real estate of Arthur Boring superior 
to the interests acquired by Grace Dodd, either by war- 
ranty deed or by virtue of the mortgage given by Arthur 
Boring. For the reason that Arthur Boring has not ap- 
pealed, we do not determine the right of Cunningham to 
a lien upon the property interest of Arthur Boring, ex- 
cept in se far as it affects the rights of appellant Grace 
Dodd. 

Judgment reversed and cause remanded, with directions 
to enter a decree in conformity with this opinion. 

REVERSED. 

Note—As to power of courts to create liens, see 17 R.C.L. 

597; 3 R.C.L. Supp. 710; 4 R.C.L. 1142—37 C. J. 315 n. 70. 


STATE, EX REL. FRED E. READ, APPELLEE, V. FARMERS IRRIGA- 
TION DISTRICT, APPELLANT. 


FILED JANUARY 24, 1928. No. 26030. 


1. Constitutional Law. An act of the legislature is presumed to be 
within constitutional limitations unless the contrary clearly 
appears. 

2. Statutes: IRRIGATION ACT: CONSTITUTIONALITY. Chapter 70, 

Laws 1895,, entitled, “An act to provide for the organization 

and government of irrigation districts,” etc., and chapter 162, 

Laws 1911, amending section 6877, Cobbey’s Ann. St. 1909 (be- 

ing section 29 of such 1895 act) examined, and held not viola- 

tive of section 14, art. III of the Constitution of Nebraska, pro- 
viding that no bill shall contain more than one subject, which 
shall be expressed in the title. 
7 : Neither such original nor the amen- 
datory act contravene the due process clause of the Constitution 
of the United States or that of the Constitution of Nebraska. 

4. Waters. Section 2887, Comp. St. 1922 (section 6877, Cobbey’s 
Ann. St. 1909, as amended) construed, and held that the sub- 
irrigated lands and the waters, included within its provisions, 
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are the lands and waters which are a part of the irrigation 
system. 


5. Mandamus, while classed as a law action, is an extraordinary 
remedy, which is not awarded as a matter of right, but rests 
in the sound discretion of the court governed by equitable 
principles, and will not issue when to do so would compel the 
doing of a substantial wrong. 


6. Evidence examined, and held not to sustain the judgment of 
the trial court. 


APPEAL from the district court for Scotts Bluff county: 
ROBERT R. DICKSON, JUDGE. Reversed, with directions. 


Raymond & Fitzgerald, for appellant. 
Mothersead & York, contra. 


Heard before Goss, C. J., DEAN, DAY, Goop, THOMPSON 
and EBERLY, JJ., and PAINE, District Judge. 


THOMPSON, J. 

This is an application by the relator to the district court 
for Scotts Bluff county for a writ of mandamus to compel 
the respondent to drain certain lands within its district, 
pursuant to section 2887, Comp. St. 1922. After issues 
were duly joined, trial was had, and peremptory writ is- 
sued. To reverse this judgment, respondent appeals. 

The alternative writ reflects the following alleged facts, 
in substance: That the respondent is, and has been for 
more than ten years last past, an irrigation district or- 
ganized and operated under the laws of the state of Ne- 
braska; that the relator is now, and has been ever since 
and before the organization of respondent district, the own- 
er of 120 acres of land in such county, which land consti- 
tutes a part of, and is subject to assessment by, respond- 
ent, and that he is entitled to all the rights and benefits 
resulting from the inclusion of his land within such cor- 
poration; that his land has become subirrigated, seeped, 
wet and boggy by reason of the lawful use of water from 
the respondent’s irrigation canal, and from other sources, 
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not the fault or by the consent of the relator or his lessee; 
that relator made demand on the board of directors of such 
district that it drain his land, as provided in section 2887, 
Comp. St. 1922 (being section 6877, Cobbey’s Ann. St. 
1909, as amended), which demand the respondent refused 
contrary to its duties in the premises. 

The answer of respondent, considered in connection with 
the alternative writ, presented issues which warranted the 
introduction and receipt of evidence from which we con- 
clude the following pertinent facts were proved: That re- 
spondent was duly organized, for the purpose indicated by 
its name, in 1913, under and in accordance with chapter 
26, Cobbey’s Ann. St. 1909, and amendatory acts thereof, 
now chapter 26, art. i, Comp. St. 1922, which includes. 
such section 2887; that relator’s land is included in such 
irrigation district and forms a part thereof; that the con- 
dition of his land is not the result of the lawful or unlawful 
use of water from respondent’s canal, and neither did it 
arise from the construction or operation by respondent 
of its irrigation system, but is due solely, or substantially 
so, to the seepage and subirrigation of water from sources 
north and west of relator’s land, and not within the limits 
of the respondent district; also, from a tract of high table 
irrigated lands situate north and west, consisting of many 
thousand of acres, fringed by a border of gravel breaks 
just above respondent’s canal, which are irrigated by a 
canal owned and operated by the United States govern- 
ment, which was in operation prior to respondent’s organi- 
zation and has been ever since; that relator’s land is of a 
value not to exceed $50 per acre, or $6,000, even if drained 
as by relator prayed; that to drain such land would cost in 
excess of $15,000. : 

The relator insists that the section in question, as amend- 
ed, imposes a duty which is mandatory upon the respond- 
ent district to drain his land of such accumulated and ac- 
cumulating waters, regardless of their source, and notwith- 
standing the fact that the cost of drainage would far ex- 
ceed any benefit derived therefrom. 
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Respondent further, by means of its answer and here, in- 
terposed as questions of law, that the statute relating to 
drainage by irrigation districts, and especially section 
2887, Comp. St. 1922, is invalid and unconstitutional for 
the following reasons, in substance: First, it violates sec- 
tion 14, art. III of the Constitution of Nebraska, in this, 
that the act of which it is a part, as well as the title there- 
to, contains more than one subject; second, it violates sec- 
tion 8, art. I of the Constitution of Nebraska, and is in con- 
travention of the Fourteenth amendment of the Constitu- 
tion of the United States, in that it deprives respondent, 
and each of its constituent parts, of property without due 
process of law (which includes a denial of the right of ap- 
peal to the courts). ; 

In determining these constitutional questions, it must be 
remembered that an act of the legislature is presumed to 
be within constitutional limitations unless the contrary 
clearly appears. 

The “District Irrigation Law” became effective March 
26, 1895, as chapter 70 of the laws of that year, and was 
carried into Cobbey’s Annotated Statutes of Nebraska for 
the year 1909 as sections 6775 to 6924, inclusive. Sec- 
tion 6877 of such statutes was on the 8th day of April 
1911, amended by chapter 162, Laws 1911, and is now the 
aforesaid section 2887, Comp. St. 1922. This section was 
in force at the time of respondent’s organization, and, so 
far as material to this case, reads as follows: 

“The board of directors, or other officers of the district, 
shal] have no power to incur any debt or liability what- 
ever, either by issuing bonds or otherwise, in excess of 
the express provisions of this article, and any debt or lia- 
bility incurred in excess of such express provisions shall 
be and remain absolutely void; provided, any irrigation dis- 
trict organized under the provision of this article shall 
have power to and it shall be its duty to provide for the 
proper drainage of any and all lands embraced within its 
limits which are or have been subirrigated by reason of 
the lawful use of water from its canal by the owner or les- 
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see of the lands subirrigated or from any cause not the fault 
or by the consent of such owner or lessee, and for such 
purpose such district shall have all the authority herein 
granted for levying special assessments or otherwise pro- 
viding funds necessary to properly drain such lands; en- 
tering upon lands for the purpose of making surveys; ex- 
ercising the right of eminent domain; contract for the 
construction of necessary ditches; and further shall have 
the right to extend such drainage ditches outside of the 
limits of such district for the purpose of conducting the 
drainage water to other lands upon which the same may be 
lawfully used or to return the same to the stream from 
which its canal is taken.” 

Such “District Irrigation Law” is an independent act, 
comprehensive and complete within itself, general in its 
scope, plain as to its purpose, and is, as we construe it, an 
act to authorize the creation of a public corporation, manned 
by officers, by its members selected, clothed with public 
duties, for the purpose of reclaiming and rendering suit- 
able for agricultural purposes our arid lands, and for the 
equitable and efficient management and operation of such 
corporate entity. The title of such original act is equally 
comprehensive, as is also the title of the amendatory act, 
and each is within the scope and purpose of such respec- 
tive acts, and covers but one subject. 

Then again, as to the amendatory act, it is one for the 
amendment of an existent section, is germane to the pur- 
pose of the section thereby sought to be amended, and hence 
the provision added is legislation that could rightfully be 
included in the amendatory section. Thus, we are impelled 
to conclude that neither the original nor the amendatory 
act are vulnerable to the first challenge interposed. In this 
we are sustained by our holdings in Sheridan County v. 
Hand, 114 Neb. 813, and State v. Johnson, ante, p. 249. 
As to the section amended forming a part of the title of 
the amendatory act, we are supported by In re Estate of 
Austin, ante, p. 137.’ 

As to the challenge that the section as thus amend- 


378 NEBRASKA REPORTS. [VoL. 116 


State, ex rel. Read, v. Farmers Irrigation District. 


ed contravenes section 3, art. I of the Constitution 
of Nebraska, and the Fourteenth amendment of the 
Constitution of the United States, in that it deprives 
respondent, and each of its constituent parts, of prop- 
erty without due process of law, and is a_ denial 
to each thereof of the right of appeal to the courts, it 
is sufficient to say that these contentions havc each there- 
of been met, and, either directly or by every reasonable in- 
ference, resolved by us against the challenge of respondent 
and in favor of the constitutionality of the respective acts, 
in Board of Directors of Alfalfa Irrigation District v. Col- 
lins, 46 Neb. 411, and, by analogy, in Whedon v. Wells, 95 
Neb. 517, which holdings are by us approved. 

This brings us to the proper construction of the section 
in question. Such section mentions only subirrigated 
lands; but, so far as this case is concerned, we are constru- 
ing that term to include seeped lands as well. Before the 
amendment of 1911, the act, taken as a whole, dealt exclus- 
ively with freeholders and their lessees within the district, 
with lands forming an integral part of the district, and 
with waters used in its operation, stored or flowing through 
its canal or canals. These were the people, the lands, the 
waters, and the canals that the legislative body must have 
had in mind when considering the enactment of the amend- 
ment in question. To hold otherwise would be to defeat’ 
the entire purpose of the enactment, as is well illustrated 
by this record. The proviso, according to the ordinary 
rules governing such, must be strictly construed, and in 
the light reflected by the act or statutes of which it is made 
a part, not in derogation of the intent and purpose of the 
original, but in furtherance thereof. If, therefore, the pro- 
viso is to be so limited, it follows, as above indicated, that 
the only subirrigated lands, and the only waters, which it 
rightly refers to or includes, are lands and waters which 
are a part of the irrigation system. This would limit the 
liabilities of the district to damages of which its own 
waters were the proximate cause. This, indeed, does not 
eliminate the words “from any cause not the fault or by 
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the consent of such owner or lessee,” but would merely, 
by construction, retain as part of such clause the limita- 
tion which is apparently understood, that it refers to the 
waters owned, controlled, and distributed by the irrigation 
district. In other words, by construction, the language of 
the amendment would read: ‘Provided, any irrigation dis- 
trict organized under the provision of this article shall 
have power to and it shall be its duty to provide for 
the proper drainage of any and all lands embraced with- 
in its limits which are or have been subirrigated; (a) 
by reason. of the lawful use of water from its canal 
by the owner or lessee of the lands subirrigated; (b) 
by reason of any use of the water (from its canal) from 
any cause not the fault or by the consent of such owner 
or lessee.” This construction necessarily follows, as 
the legislative intent must be determined from a consider- 
ation of the act as a whole, a rule by us universally 
adhered to. In Barker v. Wheeler, 71 Neb. 740, 745, we 
held: “All acts of the legislature upon the same general 
subject-matter must be construed as part of a single plan, 
and later statutes are to be considered as supplementary 
or complementary to the earlier enactments. In the pas- 
sage of each act, the legislature must be supposed to have 
had in mind the existing legislation on the same subject 
and to have shaped its new enactment with reference there- 
to.” - 

Considering the law applicable to an action of the kind 
under consideration, it must be remembered that manda- 
mus, while classed as a law action, is an extraordinary rem- 
edy, which is not awarded as a matter of right, but rests 
in the sound discretion of the court governed by equitable 
principles, and will not issue when to do so would compel 
the doing of a substantial wrong. In re Skinner & Eddy 
Corporation, 265 U. S. 86; Donahue v. State, 70 Neb. 72; 
Moores v. State, 71 Neb. 522; State v. Cowles, 90 Neb. 839; 
State v. Mcllravy, 106 Neb. 651; State v. Board of County 
Commissioners, ante, p. 261; 388 C. J. 548, sec. 4. 
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Thus, it becomes our duty to appply the above indicated 
equitable principles to the facts. In doing so we have taken 
into consideration the foregoing construction of the statute 
in question, the location, subsoil conditions, and physical 
contour of relator’s and adjoining lands, together with the 
fact that the cost of such drainage would be great as com- 
pared with the benefit to be derived therefrom, and the fur- 
ther fact, that the condition of relator’s land is due solely, 
or substantially, to sources not within the respondent dis- 
trict, and neither does the evidence show or tend to show 
that seepage from respondent’s canal was sufficient to ne- 
cessitate drainage of relator’s land; and we conclude that 
the judgment of the trial court is contrary to the law ap- 
plicable, and is inconsistent with justice and equity, in that 
it directs the doing of a substantial wrong. 

The judgment is reversed and the cause remanded, with 
directions to dismiss the action, at the costs of relator in 
both the supreme and district courts. 

REVERSED. 

Note—See Constitutional Law, 12 C. J. 791 n. 19—Man- 
damus, 18 R.C. L. 187, 3 id. Supp. 788, 6 id. Supp. 1055. 
88 C. J. 543 n. 39. 


GUSTAVE PETER ET AL., APPELLANTS, V. JACOB FINZER, 
APPELLEE. 


FILED JANUARY 24, 1928. No. 25196. 


1. Bills and Notes: NEGOTIABLE INSTRUMENTS ACT: CONSTRUCTION. 
The negotiable instruments act (Comp. St. 1922, secs. 4612- 
4809) having been adopted by this state and others of the fed- 
eral union for the purpose of securing uniformity and certainty 
in the laws throughout the country, should be so construed 
as to give effect to this design, words being given their natural 
and ordinary meaning, and the obvious meaning of the ac being 
adhered to as closely as possible without reference to the law 
as previously existing in this state, unless necessary to dissolve 
obscurity or doubt, especially in instances where there was a 
difference in the law of the different states prior to such act. 
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PRIMARY LIABILITY. Under the negotiable instruments 
act, providing: “The maker of a negotiable instrument * * * en- 
gages that he will pay 1t according to its tenor,” and “the person 
‘primarily’ liable on an instrument is the person who by the 
terms of the instrument is absolutely required to pay the 
same”—the defendant herein is primarily liable on the instru- 
ment in suit, and cannot, in view of this case, be deemed sec- 
ondarily liable thereon. 


: EXTENSION OF TIME OF PAYMENT. The 
mere fact of the making of a lawful agreement, binding upon 
the holder of a negotiable instrument to extend time of pay- 
ment, or to postpone the holder’s right to enforce such instru- 
ment, is not, of itself, a defense in favor of a person primarily 
liable thereon who may not have consented to such agreement 
of extension. 


NEGOTIABLE ISTRUMENTS ACT: CONSTRUCTION. In con- 
struing our negotiable instruments act adopted by the legista- 
ture of this state, and also widely adopted by the legislatures 
of different states, for the express purpose of securing uwni- 
formity, great weight will be given to the harmonious decisions 
of the courts of other states. 


5. Merriam v. Miles, 54 Neb. 566, examined, and held to be su- 
perseded by the provisions of the negotiable instruments act. 


6. Huber Mfg. Co. v. Silvers, 85 Neb. 760, distinguished. 


APPEAL from the district court for Johnson county: JOHN 
B. RAPER, JUDGE. Reversed. 


L. C. Chapman, F. C. Radke and Magdelene C. Radke, 
for appellants. 


Dafoe & Dafoe and Jay C. Moore, contra. 


Heard before Goss, C. J., ROSE, DEAN, DAY, Goon, 
THOMPSON and EBERLY, JJ., and REDICK, District Judge. 


EBERLY, J. 

This is an action at law upon a promissory note. The 
defense was, that at the time the action was instituted, the 
defendant’s actual relation to the paper sued upon was 
that of a surety who had been discharged by reason of a 
lawful extension of the time of maturity, without his con- 
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sent, made by the holder, to the then principal upon the ob- 
ligation. Trial was had to a jury, resulting in a verdict 
for the defendant, from which plaintiff appeals. 

The essential facts out of which this action arose, as dis- 
closed by the record, are as follows: On March 2, 1918, 
defendant Finzer, for a valuable consideration, made and 
delivered to one Robert Sieber, as guardian for Charlotte 
Peter his promissory note, negotiable in form, and also to 
secure the payment of the same, executed and delivered to 
said guardian a certain real estate mortgage covering cer- 
tain real estate then owned by the mortgagor. The plain- 
tiffs in this action lawfully derive their title to the note 
from Sieber, the guardian. They elected to bring an ac- 
tion at law upon the note alone, claiming, in this action, 
no rights under the terms of the mortgage given to secure 
the same. Defendant Finzer filed an answer: (1) Admit- 
ted the execution of the note sued upon; (2) alleged the 
contemporaneous execution and delivery of the mortgage 
to secure the same; (3) that subsequently, by mesne con- 
veyances, the mortgaged premises were conveyed by the 
mortgagor to Bodie, by Bodie to Jobes, and by Jobes to 
Cayou, and by Cayou to Rapp; that, as parts of each of the 
transactions above referred to, there was, for a valuable 
consideration, an assumption of the mortgage indebtedness 
by each of the grantees above set forth, and in each deed 
of conveyance, above referred to, appears the recital of 
such assumption as part of the consideration of such con- 
veyance by the respective grantees therein named: that 
Sieber, as guardian, had actual knowledge of all the facts 
set forth, and with such knowledge, upon maturity of the 
note evidencing the obligation in suit. without the con- 
sent of the defendant, made certain valid agreements of 
extension of the time of maturity of indebtedness with cer- 
tain of the grantees above named who had previously as- 
sumed and agreed to pay the same. 

On the basis of the facts set forth in his answer, the 
defendant, in the court below, as a matter of law, contend- 
ed that, where one buys land incumbered by a mortgage 
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debt and, as part of the consideration of purchase, assures 
the payment thereof, his promise creates a principal obli- 
gation which the mortgagee may enforce against him; 
that the maker of the note and mortgage thereafter, be- 
tween the parties, sustain the relation of surety only; 
that a subsequent agreement by the mortgagee and payee 
with such subsequent grantee, without the assent of the 
grantor and mortgagor, extending time of payment of the 
debt, evidenced by the note and mortgage which has been 
assumed by such grantee, discharges the maker and mort- 
gagor from all personal liability thereon. This conclusion 
seems fully supported by the doctrine announced by this 
court in Merriam v. Miles, 54 Neb. 566, determined in 1898. 

The controlling question now presented is, to what ex- 
tent, if any, has the doctrine thus announced been modified 
or affected by the provisions of the Nebraska negotiable 
instruments act adopted, effective August 1, 1905? 

It may truly be said of this legislation: “It is matter of 
- common knowledge that the negotiable instruments act was 
drafted for the purpose of codifying the law upon the sub- 
ject of negotiable instruments and making it uniform 
throughout the country through adoption by the legisla- 
tures of the several states and by the congress of the Uni- 
ted States. The design was to obliterate state lines as to 
the law governing instrumentalities so vital to the con- 
duct of interstate commerce as promissory, notes and bills 
of exchange, to remove the confusion or uncertainty which 
might arise from conflict of statutes or judicial decisions 
amongst the several states, and to make plain, certain and 
general the controlling rules of law. Diversity was to be 
moulded into uniformity. This act in substance has been 
adopted by many states. While it does not cover the whole 
field of negotiable instruments law, it is decisive as to all 
matters comprehended within its terms. It ought to be 
interpreted in such a way as to give effect to the beneficent 
design of the legislature in passing an act for the promv- 
tion of harmony upon an important branch of the law. Sim- 
plicity and clearness are ends especially to be sought. The 
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language of the act is to be construed with reference to the 
object to be attained. Its words are to be given their natn- 
ral and common meaning, and the prevailing principles of 
statutory interpretation are to be employed. Care should 
be taken to adhere as closely as possible to the obvious, 
‘meaning of the act, without resort to that which had there- 
tofore been the law of this commonwealth, unless necessary 
to dissolve obscurity or doubt, especially in instances where 
there was a difference in the law in the different states. 

“Approaching the act from this point of view, it is ap- 
parent that no relation of principal and surety is estab- 
lished or contemplated by any of its sections. It deter- 
mines the liability of the various parties to the negotiable 
instrument on the basis of that which is written on the pa- 
per. The obligation of all makers, * * * is to pay to the 
holder for value according to the terms of the bill or note. 
Their obligation is primary and absolute.” Union Trust Co. 
v. McGinty, 212 Mass. 205. 

This court is committed to the doctrine that, so far as 
applicable, the provisions of our negotiable instruments 
act determine the mutual rights of the immediate parties 
to the instrument as between themselves. Bank of Com- 
merce & Savings v. Randell, 107 Neb. 332. 

Finzer, at its inception, was the sole maker of the instru- 
ment in suit. 

“The maker of a negotiable instrument by making it 
engages that he will pay it according to its tenor, and ad- 
mits the existence of the payee and his then capacity to 
indorse.” Comp. St. 1922, sec. 4671. 

Section 4801, Comp. St. 1922, provides: “The person 
‘primarily’ liable on an instrument is the person who by 
the terms of the instrument is absolutely required to pay 
the same. All other parties are ‘secondarily’ liable.” 

It would seem incontestible that Finzer, by the terms 
of the instrument in suit, being absolutely required to pay 
the same, is “primarily” liable thereon. The language of 
section 4801, supra, affirmatively excludes him from the 
classification of “secondarily” liable. 
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Article VIII of our negotiable instruments law covers 
the subject of discharge of negotiable instruments. The 
first section thereof provides: “A negotiable instrument is 
discharged: First. By payment in due course by or on be- 
half of the principal debtor; Second. By payment in due 
course by the party accommodated where the instrument 
is made or accepted for accommodation; Third. By the in- 
tentional cancelation thereof by the holder; Fourth. By 
any other act which will discharge a simple contract for 
the payment of money; Fifth. When the principal debtor 
becomes the holder of the instrument at or after maturity 
in his own right.” Comp. St. 1922, sec. 4729. 

Applicable to those exclusively who are “secondarily” 
liable on negotiable instruments, the second section of ar- 
ticle VIII provides: “A person secondarily liable on the 
instrument is discharged: First. By any act which dis- 
charged the instrument; Second. By the intentional can- 
celation of his signature by the holder; Third. By the dis- 
charge of a prior party; Fourth. By a valid tender of pay- 
ment made by a prior party; Fifth. By a release of the 
principal debtor, unless the holder’s right of recourse 
against the party secondarily liable is expressly reserved; 
Sixth. By any agreement binding upon the holder to extend 
the time of payment, or to postpone the holder’s right to 
enforce the instrument, unless made with the assent of the 
person secondarily liable, or unless the right of recourse 
against such party is expressly reserved.” Comp. St. 
1922, sec. 4730. 

It may also be said that the statute under considera- 
tion makes no provision for the proof of another and dif- 
ferent relation than that expressly undertaken and defined 
_by the tenor of the instrument signed. This act further 
provides in definite terms that the instrument, and hence 
one primarily liable, is discharged in one of the five ways 
set forth in section 4729, Comp. St. 1922, above quoted. 
There is no mention in this section of a discharge of a per- 
son “primarily” liable by an extension of time. But, among 
the ways in which a party “secondarily” liable may be dis- 


386 NEBRASKA REPORTS. [VouL. 116 


Peter v. Finzer. 


charged as above set forth, in section 4730, supra, is “any 
agreement binding upon the holder to extend the time of 
payment, or to postpone the holder’s right to enforce the 
instrument, unless made with the assent of the person sec- 
ondarily liable,” ete. Whatever interpretation might be 
required of section 4729, supra, containing an enumeration 
of the ways in which the instrument, and consequently the 
parties primarily liable thereon, might be discharged, if 
this provision stood alone, the inference arising from the 
omission of extension of time from such enumeration, and 
its inclusion among the ways in which parties “secondarily” 
liable may be discharged as above set forth in section 4730, 
supra, necessitates and renders irresistible the conclusion 
that the legislature did not intend that persons primarily 
liable should be discharged in that manner. Or, in other 
words, parties to a negotiable instrument primarily liable 
thereon may be discharged only in the manner provided 
by statute. 

The conclusion follows that the extension of time set 
forth in defendant’s answer did not constitute a valid de- 
fense to the action upon the note in suit, in view of the 
fact that the defendant was, under the terms of the statute, 
primarily liable thereon, and that the verdict of the jury 
and judgment of the district court are not supported by 
the evidence. This conclusion is, in principle, in full ac- 
cord with the great weight of authority in other states, as 
will be seen by the following cases: Cowan v. Ramsey, 15 
Ariz. 533; Hall v. Farmers Bank, 74 Colo. 165; Fox v. 
Terre Haute Nat. Bank, 78 Ind. App. 666; Niotaze State 
Bank v. Cooper, 99 Kan. 731; First State Bank v. Williams, 
164 Ky. 143; Vanderford v. Farmers & Mechanics Nat. 
Bank, 105 Md. 164; Jamesson v. Citizens Nat. Bank, 130 
Md. 75; Hager v. Hagerstown Bank, 138 Md. 252; Union 
Trust Co. v. McGinty, 212 Mass. 205; Vernon Center State 
Bank v. Mangelsen, 166 Minn. 472, 48 A. L. R. 710; Rich- 
ards v. Market Exchange Bank Co., 81 Ohio St. 348: Cleve- 
land Nat. Bank v. Bickel, 59 Okla. 279; Oklahoma State 
Bank v. Seaton, 69 Okla. 99; Smith v. Minneapolis Thresh- 
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ing Machine Co., 89 Okla. 156; Cellers v. Meachem, 49 Or. 
186; Lumbermen’s Nat. Bank v. Campbell, 61 Or. 123; Mur- 
phy v. Panter, 62 Or, 522; Farmers State Bank v. Fors- 
strom, 89 Or. 97; Graham v. Shephard, 136 Tenn. 418; Clem 
v. Chapman, 262 S. W. (Tex. Civ. App.) 168, and 278 S. 
W. (Tex. Civ. App.) 1114; Neyland v. Lanier, 273 S. W. 
(Tex. Civ. App.) 1022; Wolstenholme v. Smith, 34 Utah, 
300. 

Nor does this conclusion conflict with the decision of 
this court in Huber Mfg. Co. v. Silvers, 85 Neb. 760. It 
appears in that case that the notes in suit bore date of June 
10, 1903. Section 198, ch. 83, Laws 1905, expressly pro- 
vides that its provisions “do not apply to negotiable instru- 
ments made and delivered prior to the taking effect here- 
of,” viz., August 1, 1905 (Laws 1905, ch. 83, sec. 198.) 

The conclusion follows that the doctrine announced in 
Merriam v. Miles, supra, has been, in effect, superseded by 
the provisions of the Nebraska negotiable instruments act 
above referred to, and that, in the entry of the judgment 
appealed from, the district court erred. 

The judgment of the district court must be, and is, 

REVERSED. 


HENRY KNIES, APPELLANT, V. CAROLINE LANG, APPELLEE. 
FILep JANUARY 24, 1928. No. 25316. 


1. Trial: REQUEST FOR DIRECTED VERDICT. Where both parties 
to a law action then being tried to a jury ask for a directed 
verdict, the action of the court in granting one request has 
the same force and effect as would a verdict of the jury. 
Neither party can thereafter predicate error on the court’s 
failure to submit the case to the jury. 

2. Negligence: BurpDEN oF Proor. Negligence as a cause of ac- 
tion or a defense must be proved by the party alleging it, and 
the burden of proof does not shift during the trial. 

Duty or OWNER oF BUILDING. Ordinarily the ful) 

duty of an owner of a building extends no further than to use 

reasonable care and prudence in keeping his building safe 
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for persons-rightfully entering it or passing by it. He is not 
an insurer of the safety and security of his building. 


4. Evidence examined, and held to not present a case demanding 
consideration of the doctrine res ipsa loquitur, and to sustain 
the judgment of the trial court. 


APPEAL from the district court for Gage county: WIL- 
LIAM J. MOSS, JUDGE. Affirmed. 


Grant G. Martin and Bartos, Bartos & Placek, for appel- 
lant. 


Rinaker, Kidd & Delehant, contra. 


Heard before Goss,.C. J.. ROSE, DEAN, GooD, THOMPSON 
and EBERLY, JJ., and REDICK, District Judge. 


EBERLY, J. 

This is an action for damages caused by personal inju- 
ries alleged to have been suffered by the plaintiff, and of 
which it is charged that negligence of the defendant was 
the proximate cause. Among the facts disclosed by the 
pleadings and evidence are: That the defendant, at the time 
plaintiff’s injuries were sustained, was the owner of a three- 
story brick building, having a round bay window on the 
side adjacent to a public street, extending from the second 
story to the roof; that the sections of this bay window were 
and are connected by castings or frames; that on April 
28, 1925, during a high wind, as plaintiff was passing by, 
a board was blown from this bay window of which it formed 
a part, and in descending fell upon the plaintiff, causing 
the injury set forth in his petition. 

Trial was had in the district court toa jury. After plain- 
tiff had introduced his evidence, and finally rested, the 
defendant orally moved the court to instruct the jury “to 
find and return a verdict in favor of the defendant and 
against the plaintiff’ on the ground of the insufficiency of 
the evidence. Thereupon the plaintiff’s attorney, before 
the motion thus presented in behalf of the defendant had 
been ruled upon, orally submitted the following in behalf 


Vou. 116] © JANUARY TERM, 1928. 389 


Knies vy. Lang. 


of his client to the consideration of the court: “Comes now 
the plaintiff, the defendant having made a motion for an 
instructed verdict, and joins in with him and asks the 
court to instruct the jury to return a verdict for the plain- 
tiff and against the defendant for the same reasons given 
by the defendant in her motion.” The ruling of the dis- 
trict court that immediately followed this procedure was: 
“That ends the case; the first motion will be sustained, 
and the second motion will be overruled.” 

Thereupon, pursuant to instruction of the district court 
duly given, the jury returned a verdict in favor of the de- 
fendant and against the plaintiff, which verdict was duly 
and regularly entered in said cause. This was followed 
by the filing of motion for new trial on part of plaintiff, 
which was overruled, and from which ruling the plaintiff 
appeals. 

These facts thus appearing in the record necessitate the 
application of the well-established rule in this jurisdiction 
that, where both parties to an action ask for a directed 
verdict, the action of the court in granting one request 
has the same force and effect as would a verdict of the 
jury. Neither party can thereafter predicate error on the 
court’s failure to submit the case to the jury. Adler v. 
Royal Neighbors of America, 90 Neb. 56; Howell v. Bow- 
man, 89 Neb. 389; Davison v. Land, 89 Neb. 58; Henton 
vy. Sovereign Camp, W. O. W., 87 Neb. 552. 

The reason which underlies this rule of procedure is set 
forth in Segear v. Westcott, 83 Neb. 515, in the following 
language: ‘Where each of the parties to a trial by jury 
requests the court to charge them to return a verdict in 
his favor, he waives his right to any finding or trial of 
the issues by the jury, and consents that the court shall 
find the facts and declare the law. An acceptance of these 
waivers and a peremptory instruction by the court in favor 
of either party constitutes a general finding by the court 
of every material issue of fact and of law in favor of the 
successful party. The case is then in the same situation 
in which it would have been if both parties had filed a 
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written waiver of a jury and it had been tried by the court. 
Each party is estopped by his request from reviewing 
every issue of fact upon which there is any substantial con- 
flict in the evidence, and the only questions which the in- 
struction presents to an appellate court are: Was the 
court’s finding of facts without substantial evidence to 
sustain it? And was there error in its declaration or ap- 
plication of the law?” 

See United States v. Bishop, 125 Fed. 181; Bowen v. 
Chase, 98 U. S. 254; Beuttell v. Magone, 157 U. S. 154; 
Laing v. Rigney, 160 U. S. 581; Chrystie v. Foster, 61 Fed. 
551; Stanford v. McGill, 6 N. Dak. 586; Provost v. McEn- 
croe, 102 N. Y. 650; Sturmdorf v. Saunders, 102 N. Y. 
Supp. 1042; Aber v. Twitchell, 17 N. Dak. 229; Larson v. 
Calder, 16 N. Dak. 248. 

The controlling question presented and determined in 
the district court upon the pleadings and the evidence was 
that of negligence. Upon all the evidence before it, the 
district court, in the due exercise of its lawful powers, in 
effect, determined that the defendant had not failed in: his 
duty to the public, of which the plaintiff was one. Accept- 
ing, for the purposes of this discussion, plaintiff’s conten- 
tion that the rule of law applicable to this case is, ‘that 
it is the duty of the owner of property abutting on a public 
highway or street to exercise reasonable care to prevent in- 
juries to passers-by from its deféctive or dangerous condi- 
tion,” wherein does the evidence affirmatively disclose that 
the defendant has failed to do so? 

In this connection it is to be also remembered that in 
this jurisdiction, upon the issue of negligence, the burden 
of proof rests upon him who alleges it, and the burden 
of proof does not shift during the trial. Spears v. Chicago, 
B. & Q. R. Co., 48 Neb. 720; Swift & Co. v. Holoubek, 60 
Neb. 784; Riley v. Missouri P. R. Co., 69 Neb. 82; Lincoln 
Traction Co. v. Shepherd, 74 Neb. 369. 

Then, too, upon all matters of disputed evidence, and 
upon all questions presented by the undisputed evidence 
wherein different and reasonable minds might fairly arrive 
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at different conclusions as to the issuable facts to be de- 
termined, this tribunal is concluded by the findings of the 
trial court. 

At this point we do not overlook plaintiff’s contention 
that the doctrine expressed by the maxim res ipsa loquitur 
is applicable, and the facts in the instant case impose on 
this court a present duty of defining its position on the 
principle embodied in this maxim quoted. With this con- 
tention we cannot agree. Under the circumstances of this 
case, even if the extreme construction of the doctrine res 
ipsa loquitur would, in a proper case, receive favorable 
consideration by this tribunal, it can avail nothing here. 
in the instant case, all the details of the occurrence are es- 
tablished by plaintiff’s own evidence. We know why, as 
well as how, the unfortunate results were occasioned. 

Even in jurisdictions where the maxim quoted has been 
unequivocally accepted, “The general rule, however, is 
that, where the evidence adduced is equally consistent with 
the absence as with the existence of negligence in the de- 
fendant, the case ought not to be left to the jury; and the 
maxim, res ipsa loquitur, ought not to be applied unless 
the facts proved are more consistent with negligence in the 
defendant than with a mere accident.” Broom, Legal Max- 
ims (8th ed.) 254. See, also, McAnany v. Shipley, 189 Mo. 
App. 396. 

So, also, ‘‘Where the evidence shows the precise cause of 
the accident, * * * there is of course no room for the appli- 
cation of the doctrine of presumption.” Cassady v. Old Col- 
ony Street R. Co., 184 Mass. 156, 163. 

“A plaintiff, suing for injuries by being struck by a board 
falling from a building while passing along the sidewalk, 
and showing by his evidence that the board had been loose 
for a long time, and demonstrating just how and why the 
accident happened, and exhibiting at the trial the board, 
showing that the nails were old and rusty, cannot rely on 
the doctrine of res ipsa loquitur, though the petition charg- 
es general negligence only; and a charge, giving him the 
benefit of the presumption arising from the doctrine, is 
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reversible error.” McAnany v. Shipley, 176 S. W. 1079 
(189 Mo. App. 396). : 

The conclusion follows that the nature of the evidence 
before the district court imposed the duty of determining 
the issues involved in the case without reference to the 
presumption embodied in the maxim under discussion. 

In the light of the principles just enumerated, the evi- 
dence may be said fairly to sustain the following: The 
board that caused the accident was sound and undecayed. 
It was put in place as part of the original construction 
35 years ago, and during all the time that elapsed since 
that time up to the date of the accident remained in place. 
At the time of the original construction, the ends of this 
board were fitted to other construction of the building so 
that they were not exposed or accessible to paint, and the 
board was well fastened to the building by iron nails. Noth- 
ing in the record is to the contrary, and, indeed, it ap- 
pears as unquestioned that the building, including the bay 
window, was well and solidly constructed at the time it 
was built. The record does not disclose that it was ever 
permitted to fall into-dilapidation and decay. In fact, a 
fair inference to be drawn from the evidence is, that the 
building itself, considered as an entirety, omitting from 
consideration the board in question, was at the time of the 
accident, and had been prior thereto, in proper state of 
repair. Indeed, the district court, in view of the facts be- 
fore it, might well have reached the conclusion that the 
board causing the injury, in place in the construction of 
which it formed a part, was in plain view of the street and 
- at such distance as permitted a proper and reasonable ex- 
amination and inspection; that it was, in fact, under the 
daily and constant observation of occupant of the build- 
ing, the defendant, not only from the street, but “off and 
on” close at hand from the interior; and that these inspec- 
tions, frequently and carefully made, disclosed no evidence 
of displacement, iack of repair, decay or defect in the board 
itself, or in the nails that held it in place. And it must be 
admitted that, so far as disclosed by the record before us, 
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none of the many passers-by on this busy corner ever made 
any such discoveries or called attention to anything re- 
quiring attention in the maintenance of this building. 

The accident occurred. The high wind tore off the board. 
It fell to the sidewalk. Plaintiff was injured. Then, it 
was first ascertained that on the under or inner side of this 
board, the one next to the building, the nails which secured 
it to the building, and which on its outer surface disclosed 
no defects, were, in fact, rusted off. But the evidence also 
supports the inference that immediately prior to the acci- 
dent the outside of the construction, of which the board 
formed a part, and, indeed, the board itself, were in place, 
and appeared solid, substantial, and sound. The defects 
which, developing with passing time, caused the accident 
were at all times hidden and latent, and not discernable 
or discoverable, unless, in fact, the board had been actually 
removed from the building for the purpose of examination. 

In this view of this situation, what were the demands of 
ordinary care? Certainly, such demands should not be in 
excess of the care that a prudent man who was not an ex- 
pert in mechanics or in construction might be reasonably 
called upon to exercise. Latent defects which are con- 
cealed, and an incident to ordinary wear and tear, and so 
developed as to render discovery impossible, in the exer- 
cise of ordinary care, are casualties which no man can 
avoid without the exercise of extraordinary care and vigil- 
ance which the law does not impose. The defendant’s full 
duty extended no further than to use reasonable care and 
prudence in keeping his building safe for persons right- 
fully entering it or passing by it. 

Indeed, the record contains no evidence as to what pre- 
cautions even a qualified expert on construction, mainte- 
nance and repair of building would have deemed necessary 
under the circumstances, or that such expert in determin- 
ing the true condition of the materials in place would have 
applied any tests, or made any other further or different 
examination than from the evidence the district court was 
justified in finding were made by the defendant. 
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The district court heard the evidence, applied this rule 
evidently, and determined the questions involved adversely 
to the claims of the plaintiff. We cannot say from the rec- 
ord before us that it affirmatively appears that in so doing 
the district court erred. Therefore the duty is imposed 
upon us as a reviewing tribunal to affirm the judgment of 
the court below. 

The judgment of the district court is 

AFFIRMED. 


WALTON ARNER V. SIOUX COUNTY, APPELLEE: SIDNER & 
THOMAS, APPELLANTS. 


FILED JANUARY 24, 1928. No. 26208. 


1. Appeal: Parties. Only those having an interest in the sub- 
ject-matter of an appeal need be made parties thereto. 


2. Master and Servant: COMPENSATION: ATTORNEY’S FEES. Notice 
to a claimant in compensation proceedings is not a condition 
precedent to the approval of attorney fees by the judge presid- 
ing at the trial. 


3. : : : NongupiciAL Act. The approval 
of attorney fees by the judge presiding at the trial, in com- 
pensation cases, is a nonjudicial act which may be done any- 
where within his district. 


APPEAL from the district court for Sioux county: EARL 
L. MEYER, JUDGE. Keversed, with directions. 


V. N. Thomas and Courtright, Sidner, Lee & Gunderson, 
for appellants. 


A. S. Schnurr and J. EF. Porter, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


HOWELL, J. 

This is an appeal from an order of the district court for 
Sioux county, (a) vacating and setting aside an order made 
by the late Judge Westover, on November 25, 1925, at cham- 
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bers, approving attorney fees in a compensation proceed- 
ing, and (b) adjudging that the appellants have no at- 
torneys’ lien upon the judgment in favor of the claimant. 
Appellants were attorneys for claimant. They also claim 
to have acted as attorneys for appellee, Dr. Ivins, in sup- 
port of the allowance of $850 for surgical fees by the com- 
pensation commissioner. 

We are first met with a motion to dismiss the appeal be- 
cause the claimant, Arner, is not made a party in this court. 
The record shows he has assigned the $850 to Dr. Ivins 
and that Arner has no interest in this litigation. The mo- 
tion to dismiss is denied. 

It appears that on May 15, 1925, the district court for 
Sioux county gave judgment in a compensation case in 
favor of Arner for $850 for surgical expenses, and that 
Dr. Ivins performed the services for which the award was 
made. This court, on appeal, affirmed that award, and 
on December 16, 1925, appellants served notice of their at- 
torneys’ lien upon attorneys for the county of Sioux, claim- 
ing 25 per cent. of the above amount. On November 27, 
1925, Judge Westover, by written order, approved the at- 
torney fees for $212.50, which order was filed with the 
clerk of the court on December 1, 1925. Some time within 
30 days prior to February 20, 1926, the sheriff of Sioux 
county served a notice of the claimed lien upon the county 
commissioners, made his return thereon, and the same was 
filed in the office of the clerk of the district court on the 
date stated. That notice recited the approval of the fee 
by Judge Westover. On December 19, 1925, Arner as- 
signed the $850 in question to Dr. Ivins, which assignment 
was filed with the clerk of the court on January 4, 1926. 

It will thus be seen that the acceptance by the attorneys 
for the county of appellants’ notice of their lien, the ap- 
proval of the fee by Judge Westover, and the assignment 
by Arner to Dr. Ivins gave to appellants, at least prima 
facie, a claim on the judgment in favor of Arner antedat- 
ing the assignment. The grounds alleged by appellee for 
the vacation of the Westover order are: (1) It was made 
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at chambers without jurisdiction. (2) The order was en- 
tered without notice to Dr. Ivins. (3) Dr. Ivins had no 
day in court. (4) Dr. Ivins has a defense to the claim of 
appellants for attorney fees. 

The trial court vacated the order of November 27, 1925, 
because, undoubtedly, it was made at chambers. 

The three grounds first stated are untenable, the reason 
being that the act of approving the fee was nonjudicial. 
The law does not require notice as a condition precedent 
to the approval of fees “by the judge presiding at the trial.” 
See section 3031, Comp. St. 1922. The purpose of that sec- 
tion is to prevent the filing of liens for exorbitant attorney 
fees. Its provisions are remedial and subject to liberal, 
but fair, construction. That section further provides that 
“after such approval, if notice in writing be given the de- 
fendant of such claim for-legal services,” the same “shall 
be a lien,” ete. 

The fourth ground referred to is that Dr. Ivins has a 
valid defense to appellants’ claim. The decree appealed 
from provides: ‘This order is entered without prejudice 
to or deciding any cause of action which said Thomas & 
Sidner or V. N. Thomas may have, if any, against R. L. 
Ivins in a proper action.” The fourth ground is fully met 
by that provision. 

‘It follows that the trial court erred in setting aside the 
approval of the fee by Judge Westover, and in canceling 
the attorneys’ lien. It seems that if one question is left 
open for litigation between the appellants and appellee as 
to the right of the appellants to recover at all, the ques- 
tion of the validity of the lien ought to be referred to the 
same fate, unhampered by an attempted cancelation of 
Judge Westover’s approval of the fee, for without such ap- 
proval there could be no lien. 

The judgment of the district court is reversed and the 
cause remanded, with directions to dismiss the application 

. Of appellee to vacate and to set aside the order made by 
Judge Westover November 27, 1925, subject to the right of 
the parties hereto to litigate their differences in proper 
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proceedings. The costs in both the district and supreme 
courts are taxed to the appellee, R. L. Ivins. 
REVERSED. 


INDEPENDENT ELEVATORS, APPELLANT, V. PAUL DAVIS, 
SHERIFF, ET AL., APPELLEES. 


FILep JANUARY 24, 1928. No. 26192. 


1. Appearance. A general appearance in a cause vests the court 
with complete jurisdiction of the person of the defendant so 
appearing. 

Where leave was granted to file an amended petition 
making a copartnership a party defendant, and the copartnership 
by duly authorized counsel enters into a stipulation of facts for 
the submission of the cause to the court, and later participates 
in the trial by filing a brief in the name and on behalf of the co- 
partnership, such conduct constitutes a general appearance 
giving the court complete jurisdiction of the person of the 
defendant. 

3. Partnership: PARTIES: WAIVER.. An action against “A and 
B., copartners doing business as A. & B. Co.,” is not a suit 
against the partnership as a separate entity; but, where leave 
is granted to file an amended petition making a copartnership 
a party defendant, and an amended petition is filed naming the 
individuals as copartners doing business under the name and 
style of the copartnership, and the case is thereafter proceeded 
in by counsel and the court as though the copartnership were a 
party, no objection being made before judgment that it was not 
so named in the pleading, the irregularity is waived, and will 
not be considered in a suit to enjoin the enforcement of the 
judgment thereafter rendered against the firm. a 


4, Judgment: PARTIES. Where a party having an interest in a 
cause, without objection of any kind, participates in the trial 
thereof by stipulating for its submission and filing a brief for 
consideration by the court, he thereby submits himself to the 
jurisdiction of the court is bound by the judgment thereof, 
notwithstanding the facts that he was not named as a party, 
and no relief was prayed against him; these are matters which 
may be supplied by amendment. 

Vauipiry. A judgment against the copartnership in 

such case is not void, and, if erroneous, can only be overturned 

in a direet proceeding on appeal for that purpose, in the ab- 
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sence of fraud by the party procuring the same, or mutual 
mistake. 


APPEAL from the district court for Dundy county: 
LEWIS H. BLACKLEDGE, JUDGE. Affirmed. 


Butlér & James and Cordeal, Colfer & Russell, for ap- 
pellant. : 


J. L. Finley, Hines & Hines and Perry & Van Pelt, 
contra. 


Heard before Goss, C. J., Rosz, DEAN, DAy, Goon, 
THOMPSON and EBERLY, JJ., and REDICK, District Judge. 


REDICK, District Judge. 

Action in equity to enjoin proceedings to collect a judg- 
ment against the plaintiff on the ground, as alleged, that 
said judgment is void for three reasons: First, that the 
plaintiff was not a party defendant in the suit in which 
the judgment was rendered; second, that no cause of ac- 
tion against plaintiff was stated in the petition; and, third, 
that the judgment was not supported by the evidence. A 
trial in the court below resulted in a judgment for the de- 
fendants, and plaintiff appeals. 

The case was presented to the lower court solely upon 
the record of the case in which the judgment was rendered, 
from which the following facts appeared without dispute. 
The petition was filed June 25, 1922, entitled, “Bertha 
Krug, Plaintiff, v. Henry Meyer, Fred Meyer, Bank of 
Benkelman, a corporation, and Independent Elevator Com- 
pany, a corporation, Defendants.” Service was had upon 
the elevator company as a corporation by delivering a copy 
of the summons to Eugene F. Ham as general managing 
agent, and the other defendants were regularly served. 
July 24, 1923, application for extension of time to plead 
was made, signed “Charles S. Briggs, attorney for defend- 
ants.” August 20. 1928, demurrer to the petition was 
filed, signed “Charles S. Briggs, attorney for the defend- 
ants, for the purpose of this demurrer.” The demurrer 
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was sustained and leave was given to file amended peti- 
tion, which was done December 10, 1923, entitled, “Bertha 
Krug, Plaintiff, v. Independent Elevator Company, a cor- 
poration, Defendant.” December 19, 1923, motion to 
strike amended petition as not being filed within the time 
limited by the order of the court was filed, signed, ‘Chas. 
S. Briggs, Attorney for defendant, Independent Elevator 
Company ;” also a motion by all the other defendants to 
dismiss the action as to them, they not being named as 
defendants in the amended petition. Both motions were 
sustained, but permission to refile the petition was given, 
which was done January 29, 1924. February 13, 1924, 
Independent Elevator Company, by Briggs, attorney, 
moved to strike the amended petition, which motion be- 
ing overruled on June 12, 1924, and Independent Elevator 
Company filed an answer denying the allegations of the 
petition, setting up the statute of limitations, and deny- 
ing that it was a corporation under the laws of Nebraska. 

September 27, 1924, plaintiff filed a motion for leave to 
amend the petition, naming as defendants in said motion 
“Eugene F, Ham and Ovid M. Kellogg, partners doing 
business under the firm name and style of Independent 
Elevators, the Independent Elevator Company, a corpora- 
tion.” The motion recited the history of the case up to 
that time, alleging the identity of all parties, and that 
plaintiff had been led to believe by defendant Ham that 
his organization was a corporation, and did not learn the 
contrary until the coming in of said answer: The prayer 
of the motion was for leave to file a second amended peti- 
tion making “Independent Elevators, a copartnership, 
composed of Eugene F. Ham and Ovid M. Kellogg,” the 
defendants. Leave being granted, second amended peti- 
tion was filed, entitled, “Bertha Krug, Plaintiff v. Eugene 
F. Ham and Ovid M. Kellogg, partners doing business at 
Benkelman, Nebraska, under the firm name and style of 
Independent Elevators, Defendants,” and upon this peti- 
tion the case was tried. The action was for conversion 
of the proceeds of the sale of certain wheat of which plain- 
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tiff claimed to be the owner, of which claim defendants 
had notice while the proceeds were still in their hands, 
but which they paid over to a third party claiming them 
upon receiving a bond of indemnity to secure them against 
loss. And plaintiff prayed judgment against defendants 
Ham and Kellogg only. Under the same title as that con- 
tained in the second amended petition, the defendants Ham 
and Kellogg, “partners doing business under the firm name 
of Independent Elevators,” filed their answer denying the 
allegations of the petition, except as to notice, and pleaded 
the statute of limitations. It may be here noted that the 
conversion was alleged as of August 30, 1919, and the ac- 
tion would have been barred by the statute of limitations 
August 30, 1923, about 13 months prior to the filing of 
the second amended petition. A general denial was filed 
in reply November 12, 1924, and a stipulation of facts 
entered into, both bearing the same title as that of the 
second amended petition. Jury being waived, the case 
was tried to the court upon the stipulation of facts and the 
records of the case. The journal entry of submission 
under the same title as the pleadings recited that the de- 
fendants ‘Independent Elevators, a partnership, composed 
of E. F. Ham and Ovid M. Kellogg,” appeared oy their 
attorney Charles S. Briggs, and the parties were allowed 
certain time to file briefs. December 1, a brief entitled 
Bertha Krug, Plaintiff, v. Independent Elevators, Defend- 
ant, was filed by Charles S. Briggs, attorney for defendant.” 

December 23, 1924, under the title, “Bertha Krug, Plain- 
tiff. v. Independent Elevators, a partnership composed 
of Eugene F. Ham and Ovid M. Kellogg, Defendant,” jour- 
nal entry of judgment was recorded as follows: 

“The court finds that the defendants Independent Ele- 
vators, Ovid M. Kellogg and Eugene F. Ham are indebted 
to the plaintiff, Bertha Krug, on the cause of action set 
forth in her petition herein filed, in the sum of eighteen 
hundred sixty-four and no 100 ($1,864) dollars, and that 
said amount shall draw interest from this date at 7% 
per annum. 
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“It is, therefore, considered, ordered and decreed by 
the court, that the plaintiff, Bertha Krug, have and re- 
cover from the defendants, Independent Elevators, Ovid 
M. Kellogg and Eugene F. Ham, the sum of $1,864, with 
interest from this date at the rate of 7% per annum, and 
the costs of suit, taxed at $ mad 

Motion for a new trial entitled, “Bertha Krug, Plaintiff, 
v. Eugene F. Ham, et al., Defendants,” was by “defend- 
ants” filed upon the usual grounds, and that the petition 
did not state facts sufficient to constitute a cause of action, 
and that the same was barred by statute of limitations, 
which motion was overruled. Independent Elevators filed 
no motion for new trial, unless it may be considered as 
included in the term “defendants.” 

Thereupon Ham and Kellogg, as individuals, filed an 
appeal bond and docketed the case in this court, where 
the same in due course came on for hearing before Com- 
mission No. 1, resulting in a reversal of the Judgment as 
to the individual defendants on the ground that, after 
they had been dismissed from the case presented by the 
original and first amended petitions they were no longer 
parties and when the second amended petition was filed the 
statute of limitations had barred plaintiff’s claim. As the 
Independent Elevators had not appealed, the judgment as 
to it was affirmed. A motion for a rehearing was filed py 
the individual appellants asking a reversal also of the judg- 
mént as to Independent Elevators, on the ground that it 
had never been a party to the proceedings, was not served 
with process, and did not enter its appearance in the ac- 
tion. The motion was overruled, and upon the recording 
of the mandate in the district court an execution was 
issued upon the judgment and levied upon property of 
Independent Elevators. Thereupon this suit was brought 
to enjoin the proceedings. 

The first question for consideration is the validity of the 
judgment under attack; if erroneous, it may not be over- 
turned in this proceeding; if void, it need be given no con- 
sideration; and the only question would be whether plain- 
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tiff is entitled to relief in equity. Is the judgment void 
for want of jurisdiction upon any of the grounds sug- 
gested? A brief review of the facts disclosed by the record 
seems necessary, beginning with granting leave to file the 
second amended petition September 27, 1924. 

The request granted was leave to make Independent Ele- 
vators, a copartnership, a party defendant; but the peti- 
tion filed in response was against Ham and Kellogg, co- 
partners as Independent Elevators, and judgment was 
prayed only against Ham and Kellogg, as individuals, not 
against Independent Elevators. Clearly this did not bring 
the latter into the case as a party. Ham and Kellogg an- 
swered as individuals; Independent Elevators filed no an- 
swer. Up to this point it must be conceded that judgment 
against the Independent Elevators would have been ab- 
solutely void, as being against one not a party, not served, 
and as to whom the petition made no allegations and asked 
no judgment. The following matters, however, appear of 
record: When originally sued as Independent Elevator 
Company, a corporation, it filed a demurrer to the petition 
in that character, later, a motion to strike the amended 
petition, and still later, about one year after suit was com- 
menced and after the statute of limitations had barred the 
action, filed an answer, and for the first time alleged 
that it was not a corporation. Independent Elevators made 
no objection to the second amended petition and filed no 
answer; it approved by its counsel the journal entry sub- 
mitting the cause for trial, containing the recital “the 
Independent Elevators, a partnership composed of Eugene 
F. Ham and Ovid M. Kellogg, appearing by their attorney, 
Charles 8. Briggs:” and finally presented and filed a brief 
in the name of Independent Elevators, naming it as the 
sole defendant, and in which neither the name of Ham 
nor Kellogg appears in any connection. By the filing of 
this brief. Independent Elevators participated as a party 
in the trial of the cause; it urged on its own behalf all 
the defenses set up in the answer of Ham and Kellogg, with 
reference to which it may be said: “The hand is the hand of 
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Esau, but the voice is the voice of Jacob.” In none of 
these proceedings is the point made that Independent Ele- 
vators was not a party to the suit, nor until the filing of 
motion for rehearing in supreme court. Considering these 
facts and circumstances, we are driven to the conclusion 
that the case was tried in the district court by both parties 
and their counsel and the judgment of the court went 
upon.the theory or assumption that Independent Elevators 
had been made and was a party as by leave granted. We 
think it is too late, in a collateral action, for plaintiff to 
maintain that the district court had no jurisdiction of its 
person. On the contrary, we think that the appearances 
and conduct of plaintiff were sufficient to vest the court 
with complete power to determine the rights of the parties 
before it. The plaintiff in this action (defendant in that) 
participated in the trial of the cause without any sugges- 
tion or objection that it was not a party; it thereby sub- 
mitted itself to the jurisdiction of the court and is bound 
by its judgment, all objections being waived. Bedford v. 
Ruby, 17 Neb. 97. The facts of this case and the pro- 
cedure followed are most unusual, if not unique, but the 
conclusion above announced is based upon general prin- 
ciples and finds support in the decisions. In Parks v. Hays, 
11 Colo. App. 415, defendant was sued as an individual, 
but he appeared and answered as an officer (state audi- 
tor) ; his successor also answered as an officer, and it was 
-held that all irregularity as to pleading and process was 
waived. In Denver & R. G. R. Co. v. Loveland, 16 Colo. 
App. 146, where the court erroneously allowed another 
party to be substituted, and the latter appeared and moved 
for a continuance, the error was waived. In Johnson 
Loan & Trust Co. v. Burr, 7 Kan. App. 708, the trust com- 
pany was ordered made a party defendant; it was not 
named in the petition nor charged by any allegations of 
the pleading, but was properly summoned and made de- 
fault. Three years after judgment had been rendered 
against it, it filed a motion to vacate the same, and it was 
held that the filing of the motion was a general appear- 
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ance by which defendant ‘‘waived, not only all objections 
to the summons, but also to the entering of the judgment 
against it.” In Van Gundy v. Carrigan, 4 Ind. App. 333, 
complaint was defective in failing to set out the names of 
new parties brought in by order of the court, and it was 
held that any objection was waived by an appearance and 
answer. In First Baptist Church v. Harper, 191 Mass. 
196, Hattie M. Harper was not named as defendant, but, 
having appeared and answered, the irregularity was 
waived. In McCord-Collins Co. v. Pritchard, 37 Tex. Civ. 
App. 418, a suit was brought against the McCord-Collins 
Commerce Company, a foreign corporation. By the same 
counsel who afterwards represented McCord-Collins Com- 
pany, defendant filed an answer in which no suggestion 
was made that it was not the proper party. Upon the trial 
it appeared that the action should have been against Mc- 
Cord-Collins Company, and the court directed the jury to 
find for the Commerce Company, but subsequently granted 
a new trial. Plaintiff then amended, dismissing his cause 
of action as to the Commerce Company, and making the 
McCord-Collins Company defendant, which was duly served, 
and answered, among other things, with the plea of the 
statute of limitations. The court held that the jury were 
justified in finding that the original answer filed on behalf 
of the Commerce Company was in fact the answer of the 
Collins Company and was such an appearance by the latter 
as would make it a party defendant and prevent the bar 
of the statute as applied to the cause of action set forth 
in the amended petition. In Schroeder v. Hotel Commer- 
cial Co., 84 Wash. 685, it was held: “A judgment against 
one not named as a party to the action is not erroneous, 
where the court finds that the plaintiff was an assignee 
merely for collection; that the party against whom judg- 
ment was rendered was the real party in interest that it 
was represented in the action by its agents who were paid 
by it; and that it actually participated in the trial, though 
not a nominal. party; since one not a technical party is 
bound by the decree if he be interested in the subject-mat- 
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ter of litigation and has exercised the right to participate.” 
See, also, Whitcomb v. Hooper, 81 Fed. 946. The judg- 
ment may be erroneous, but it is not void. 

To reach a different conclusion would require us to 
find that counsel for defendant in the first case had delib- 
erately deceived and misled the court and opposing coun- 
sel into the belief that Independent Elevators was a party 
to the suit; this we are not inclined to do in view of the 
high standing of that gentleman at the bar of this state. 
The instant case is presented by other counsel. 

Having concluded, for the reasons stated, that the judg- 
ment attacked is not void, it is at most erroneous and could 
only be set aside in a direct proceeding by appeal, of which 
remedy the present plaintiff failed to avail himself. Pol- 
lock v. Boyd, 36 Neb. 369. 

In view of our conclusion, the other questions presented 
by the briefs need not be discussed. It would seem, 
however, that, plaintiff having appeared by counsel in the 
first case, its present predicament is the result of a fail- 
ure to pursue the plain legal remedies appropriate to the 
situation, and therefore he has no standing in a court of 
equity. See Koehler v. Reed, 1 Neb. (Unof.) 836, and cases 
cited. 

AFFIRMED. 


BLUE RIVER POWER COMPANY, APPELLANT, V. FRANK 
HRONIK ET AL., APPELLEES. 


FILED JANUARY 27, 1928. No, 25324. 


1. Dismissal. Proceedings under a writ ad quod damnum are 80 
far assimilated to an action as to be included in that term as 
used in section 8598. Comp St. 1922, providing for dismissal 
of actions. 


2. Such proceedings may be dismissed by the party insti- 
tuting them upon the same terms as other actions may be dis- 
missed. 

- 3 Under section 8598 Comp. St. 1922, plaintiff may, as 


a matter of right, dismiss his action without prejudice at any 
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time before final submission to the court or jury, where such 
dismissal] wil] not prejudicially affect the rights of the defendant. 


DISCRETION OF CourRT. Upon motion of plaintiff to 
dismiss an action, the discretion of the court is not called into 
action, unless it be made to appear that by so doing plaintiff will 
obtain an unjust advantage or defendant will suffer some legal 
prejudice, 


5. ——-——-: LecaL PreJupice. The chance that defendant 
may be subjected to the annoyance of a second suit for the 
same cause and the fact that he has been put to expense of 
employing counsel to defend the suit dismissed do not consti- 
tute legal prejudice preventing dismissal; such injuries are 
damnum absque injuria and are, in legal contemplation, com- 
pensated by the allowance of costs. 


Legal prejudice which will defeat plaintiff’s 
motion to discuss is such as deprives defendant of substantive 
rights of property, or concerns his defense, which will not be 
available or may be endangered in a second suit. 


: ConbITIONS. Where no substantial right of defendant is 
affected by the dismissal of the action by plaintiff, it is error for 
the court to condition such dismissal upon the payment by plain- 
tiff of defendant’s counsel fees. 


APPEAL from the district court for Saline county: 
ROBERT M. PROUDFIT, JUDGE. Reversed and dismissed. 


Thomas, Vail & Stoner, for appellant. 


Glenn N. Venrick, Francis H. Mayo, Merrill A. Russell 
and John E. Mekota, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


ReEbDIck, District Judge. 

Proceeding in ad quod damnum under section 3377 et 
seq., Comp. St. 1922. The matter had progressed to the 
filing of the report upon inquest as to amount of damages. 
Defendants moved to confirm the report, and plaintiff 
moved to dismiss the proceedings. The motion to dismiss 
was allowed by district court upon condition that plaintiff 
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pay defendants their counsel fees, which the court fixed 
at $1,000. Plaintiff excepted and appeals. The only ques- 
tion for our determination is the authority of the court 
to attach the condition. 

Under our laws a case may be dismissed “by the plaintiff 
before the final submission of the case to the jury, or to 
the court where the trial is by the court” as a matter of 
right. Comp. St. 1922, sec. 8598: Snyder v. Collier, 85 
Neb. 552. But the court may, when justice requires it, im- 
pose reasonable terms, or refuse dismissal. Horton v. 
State, 63 Neb. 34. Some doubt is suggested as to the ap- 
plication of the above statute to a proceeding of the present 
character, section 3388, regulating these proceedings, pro- 
vides: “Issues of law and of facts may be made up and 
tried as in other cases; and the court may quash the writ, 
or set aside the inquest, and may award a new writ on 
payment of all costs by the party who has built, or proposes 
to build, such milldam, or the court may dismiss the pro- 
ceedings, or may ratify and confirm such inquest.” By 
section 3397 it is provided: “Should no resistance be made 
to proceedings brought under this chapter, to obtain leave 
to build or continue a milldam, the costs shall be adjudged 
against the plaintiff; but if such proceedings be resisted 
in any stage thereof, the ‘court shall equitably adjust the 
costs which are caused by such resistance, having regard 
to the event.” And by section 3399: ‘Each juror shall 
be allowed one dollar for each day’s attendance, and other 
costs shall be allowed as in other cases.” The proceeding 
may be instituted by either the erector of the dam or the 
landowner to assess the damages, and, when brought, it is 
carried on as an ordinary action. It would seem that as 
the issues are to be tried as in other cases, and proceed- 
ings may be initiated by either party, it should be looked 
upon as an action which may be discontinued on the same 
terms as actions at law. In Moore v. Waddington, 69 Neb. 
615, we held that an election contest was an action within 
the terms of the statute‘allowing plaintiff to dismiss. 

Assuming that “a party should no more be compelled to 
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' 
continue a litigation than to commence one, except where 
substantial rights of other parties have accrued, and in- 
justice will be done to them by permitting the discontinu- 
ance” (In re Butler, 101 N. Y. 309), what rights have 
accrued to defendants in consequence of these proceedings, 
and what injustice will they suffer by their discontinuance? 
The only right they have is to damages for flooding their 
* lands, but this they had before and still have. Such right 
did not accrue to them by reason of these proceedings. 
What injustice will be done to them by the dismissal? The 
only injustice claimed is that they have been subjected to 
liability for attorney’s fees; but this presents no different 
situation from the dismissal without prejudice of an ordi- 
nary action, and in such case it can hardly be maintained 
that payment of defendant’s attorney’s fees may be made 
a condition of the dismissal, in the absence of statutory 
authority. In such cases the loss occasioned defendant by 
the exercise by plaintiff of a legal right is damnum absque 
injuria. McCready v. Rio Grande W. R. Co., 30 Utah 1. 

The “costs” referred to in sections 3388, 3397, and 3399 
are the usual costs provided by statute. McCready v. Rio 
Grande W. R. Co., 30 Utah 1. “Costs as in other cases.” 
Warm Springs Irrigation District v. Pacific Live Stock Co., 
89 Or. 19. These were both condemnation cases, and by 
the latter it was held that, though the statute permitted the 
assessment of an attorney’s fee after judgment, where pro- 
ceedings were dismissed before final disposition, only costs 
could be taxed. 

It is perfectly clear that, had these proceedings pro- 
ceeded to judgment, the court would have been without 
authority to tax a fee for defendant’s attorneys or other- 
wise. What, then, other than an arrogated authority ex- 
ists to assess a fee as a condition of dismissal? Section 
3388 permits the court to quash the writ “on payment of 
all costs,” which, as we have shown, means costs provided 
by statute. What greater power does the court possess 
in sustaining a motion of plaintiff to dismiss than if it 
acted upon its own motion? 
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What, then, is meant by the language, “The court, in its 
discretion, may refuse to dismiss whenever justice to the 
court, or its officers, or to any of the parties, requires im- 
position of terms, or retention of the cause upon the 
docket,” in Horton v. State, 63 Neb. 34? The answer is 
found in the opinion; it was applied in Sheedy v. McMur- 
try, 44 Neb. 499, by requiring payment of costs; in Bryon 
v. Durrie, 6 Abb. New Cas. (N. Y.) 185, to protect rights 
of attorneys (for plaintiff) under agreements as to fees; 
in Stevens v. Railroads, 4 Fed. 97, to protect a defendant in 
his plea of estoppel from the danger of a possible transfer 
of a lien; and in Lane v. Morton, 81 N. Car. 38, to enable 
a defendant to obtain restitution, as was the Horton case 
itself. The opinion by Roscoe Pound, C., continues: 

“Of course, there must be some real and substantial right 
which has accrued to the adverse party in the very cause 
sought to be dismissed. Collateral consequences, such as 
subjection of the defendant to further litigation, or pur- 
poses not connected with the action in question, will not 
be allowed to interfere with the right given to plaintiffs 
by statute. Banks v. Uhl, 6 Neb. 145. Hence, ordinarily, 
the dismissal will be allowed as of course. Beals, Torrey 
& Co. v. Western Union Telegraph Co., 53 Neb. 601. But 
we know of no case appealing to a court more strongly for 
application of its discretionary power than one in which 
money or property has been taken under an unwarranted 
and improvident judgment, which has been reversed, and 
the adverse party is entitled to restitution. It would re- 
quire convincing argument and strong weight of authority 
to persuade us that a dismissal could be had as a matter 
of right in such case, before mandate filed and without 
reasonable opportunity to direct the court’s attention to 
the claim for restitution, and the defendant thus deprived 
of his summary remedy and driven to the difficult and 
expensive remedy of another action. The discretion of 
the court in such cases is grounded on the requirements of 
justice to itself, its officers, and the adverse parties. It 
depends upon the existence of rights which would be 
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jeoparded by dismissal, not upon the manner in which 
the court becomes cognizant of such rights.” 


Our attention has not been called to any substantial 
right which has accrued to appellee by virtue of these pro- 
ceedings; neither does it appear that appellant has ob- 
tained any advantage thereby which should be surrendered 
as a condition of dismissal. As stated in the brief of 
counsel for appellees, the condition may be imposed ‘‘for 
the protection of rights which would be otherwise jeopard- 
ized by the dismissal ;” and, as already stated, their rights 
remain the same; they are still entitled to damages to their 
lands, and may on their own initiative institute proceed- 
ings ad quod damnum for their assessment, or actions at 
law for their recovery. In such case there is no basis 
for the exercise of discretion or imposition of terms beyond 
the payment of costs. 


Appellees cite a number of cases to the general proposi- 
tion that the court is vested with a discretion to condition 
a dismissal upon compliance with reasonable terms; but, 
with one exception, payment of attorney’s fees was not 
required. In re Waverly Water-Works Co., 85 N. Y. 478, 
makes strongly for appellees. That was a proceeding in 
eminent domain, and, after damages for taking the lot in 
question had been assessed, the company moved for leave 
to discontinue the proceeding, which was granted, “upon 
condition that the company pay the owner his expenses, 
charges, and counsel fees.” After stating that the pro- 
ceeding could not be dismissed without leave of court, 
it is said: 

“The court in which an action is pending may impose 
terms beyond taxable costs as a condition of the discon- 
tinuance of the action. It may require the plaintiff to 
stipulate that he will not sue again for the same cause of 
action; or that, if he does sue again, the defendant may 
‘use the evidence already taken; or that he will not 
interpose the statute of limitations as a defense to a 
counterclaim which defendant has set up in case he should 
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sue the plaintiff thereon, or even that he will pay the coun- 
terclaim. The right to impose such conditions grows out 
of and is included in the right to refuse the discontinuance 
altogether.” 

This is a broader statement of the rule than we have 
met with elsewhere, even in the appellees’ brief. The re- 
search of the writer has discovered but one other state 
where the rule as to attorney’s fees has been applied as in 
the case last cited. St. Louis R. Co. v. Southern R. Co., 
188 Mo. 591, was an action to recover expense in employ- 
ing counsel in a condemnation proceeding which had been 
dismissed. The court announced the general rule that 
costs (in which counsel fees are not included) are the only 
damages which the party sustains by the defense of a suit 
against him, but allowed the recovery as a settled rule 
in that state, saying, “Were the question of the recovery 
of such expenses on dismissal of condemnation proceedings 
a new one in this state, we would hesitate in sustaining 
this action,” which remark probably was occasioned by the 
insistence in defendant’s brief that the former decisions 
were a species of judicial legislation, and indicated the cor- 
rectness in principle of a contrary ruling. On the other 
hand, in Andrus v. Bay Creek R. Co., 60 N. J. Law 10, 
it was held: “A landowner cannot recover from a rail- 
road company for counsel fees and other expenses incident 
to condemnation proceedings regularly instituted by the 
company and afterwards discontinued’’—and stating it was 
not necessary to decide what were proper terms to impose 
where the question of dismissal was submitted to the 
discretion of the court. There may be reasons for greater 
liberality in imposing conditions where real property is 
proposed to be taken by the proceedings which interfere 
with its use and sale than where the only question is one 
of damages, but beyond this we think the rule is more 
accurately stated in 10 R. C. L. 288, sec. 200, as follows: 

“As a general rule, when condemnation proceedings are 
dismissed or abandoned in good faith and without unreas- 
onable delay, the owner of the land sought to be taken 
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is not entitled to be made whole for the expenses to which 
he has been put in preparation for trial or the loss he may 
have suffered by the removal of tenants or interference 
with his plans in regard to the use of the property. Ford 
v. Board of Park Commissioners, 148 la. 1; Pittsburgh’s 
Petition, 248 Pa. St. 392; McCready v. Rio Grande W. R. 
Co., 30 Utah 1. 


“When, however, the proceedings were not instituted in 
good faith, or were kept alive for an unreasonable length 
of time, and finally abandoned, the owner is entitled to be 
compensated for his expenses and loss, either as an incident 
or condition of the abandonment, or as a separate action 
sounding in tort. Mayor v. Musgrave, 48 Md. 272; Black 
v. Mayor, 50 Md. 235.” See, also, 14 Cyc. 406 D. 

In United States v. Dickson, 127 Fed. 774, it was said: 
“It is the universally conceded right of every plaintiff to 
dismiss his suit whenever he sees fit, unless some pro- 
pounded interests of the defendants should be affected,” 
and a condemnation proceeding was declared to be no 
exception to the general rule. 

In Matter of Low, 103 App. Div. (N. Y.) 530, it was 
held that counsel fees of the landowners were not allow- 
able in eminent domain proceedings, unless by express 
statute. Landowners are not entitled to costs and expenses 
of defending proceedings as compensation. New Milford 
Water Co. v. Watson, 75 Conn. 237. Upon dismissal of 
proceedings to establish a road, costs only are allowed. 
Kemper v. Calhoun, 111 Va. 428. 

The injury occasioned by the dismissal must be such 
as to deprive defendant of some substantial right not avail- 
able in a second suit, or that may be endangered by the 
dismissal. Young v. Georgia Home Ins. Co., 181 Ga. 54; 
Stevens v. Railroads, 4 Fed. 97; Kemper v. Calhoun, 111 
Va. 428. The ordinary inconvenience of double litigation 
is not a legal prejudice, and can be compensated by costs. 
Gilmore v. Bort, 184 Fed. 658; Penn Phonograph Co, v. 
Columbia Phonograph Co., 132 Fed. 808; Southern Cotton 
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Oil Co. v. Shore, 171 N. Car. 51; Pullman’s Palace Car Co. 
v. Central Transportation Co., 171 U. S. 138. 

We have held that under the statute the plaintiff may 
dismiss his action as a matter of right at any time before 
final submission of the cause. Snyder v. Collier, 85 Neb. 
552, and cases therein cited. 

We are of the opinion that the only discretion which 
may be exercised in the matter is the protection of any 
rights which have accrued to defendant as a result of the 
bringing of the action, such as the preservation of a 
counterclaim, the restitution of property of which he has 
been deprived, the recovery of his costs, and the like; that 
in the absence of such considerations the right to dismiss 
is absolute; that the expense of employing attorneys in 
defending the action, or the liability to further litigation 
over the same matter, are not subjects calling for the exer- 
cise of discretion by the court as constituting legal preju- 
dice to defendant. 

The other matters discussed in the briefs need not be 
considered. 

The judgment is reversed and cause remanded to the 
district court, with instructions to dismiss the proceed- 
ings at the cost of Blue River Power Company. 

REVERSED AND DISMISSED. 


LOUIS TOMJACK, APPELLEE, V. CHICAGO & NORTHWESTERN 
RAILWAY COMPANY, APPELLANT. 


FILED FEBRUARY 13, 1928. No. 25305. 


J. Highways: NEGLIGENCE. Where a culvert, adjacent to its 
tracks and on its right of way across a public highway, is built 
by a railway company in accordance with the general plans of 
highways and has been adopted as a part of the highway, negli- 
gence will not be predicated upon it merely by reason of its 
location and dimensions. 

2. Negligence. Where plaintiff riding in a vehicle is injured 
by reason of the vehicle being so driven as to miss a culvert 
properly located and built on a public highway, and to fall 
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into a ditch at the end of the culvert, and plaintiff had oppor- 
tunity but failed to warn the driver. it cannot be said that 
plaintiff's negligence is slight as compared with that of de- 
fendant, and plaintiff therefore cannot recover. 


APPEAL from the district court for Holt county: 
ROBERT R. DICKSON, JUDGE. Reversed, with directions. 


Wymer Dressler, Robert D. Neely and Hugo J. Lutz, for 
appellant. 


J. J. Harrington, contra. 


Heard before Goss, C. J., RoSE, Good, THOMPSON, 
EBERLY and HOWELL, JJ., and REDIcK, District Judge. 


Goss, C. J. 

This is an action for damages for personal injuries. 
From a verdict and judgment for $500 against it, de- 
fendant appeals. 

Plaintiff was injured after dark on the night of De- 
cember 25, 1928. He was riding on the front seat of 
Theodore Zaborowski’s Ford touring car, driven by the 
owner. There were three other young men in the car. 
The injury occurred a little east and south of Ewing on 
state and federal highway No. 8. This highway is a well- 
graded and graveled road located in the main on a section 
line, but, in order to accommodate it to the Elkhorn river, 
the road for some distance north and south of that river 
lies to the west of the section line. The railroad is north 
of the river and runs in a northwest and southeast direc- 
tion. The river runs in a northeast and southwest direc- 
tion. When the wagon bridge was built across the river 
a few hundred feet farther south than the railroad cross- 
ing, the bridge was so built as to cross the river at more 
nearly a right angle than if it had been built on the sec- 
tion line, and so the bridge was built to the west of the 
section line and the north end of it was considerably farther 
west than the south end. To meet this situation the road, 
as soon as it crosses the railroad track, in going from the 
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north, turns with a sharp curve to the right toward the 
southwest, until about half way from the crossing to the 
bridge, when it turns to the left. A few feet south of the 
track, and as a part of the south approach, the railroad 
company built a bridge or culvert parallel with the rails to 
carry the water collected in the right of way ditch. This 
culvert is built of heavy planks, is 17 feet across, and is 
about 31 feet long east and west. It has a guard rail at 
either end. The road, the railroad, the bridge over the river, 
and the culvert or bridge under the highway just south of 
the railroad, have existed, in the manner described, for 
many years. The evidence shows that the culvert was 
originally built as a part of the public road; that this road 
was surveyed and approved by the state highway depart- 
ment, a map was made showing this culvert, a copy of 
the map was filed in Holt county as provided by law, and 
that this highway is a part of the official highway known 
as No. 8, and as laid out and approved by the state en- 
gineer’s office. 

On the night in question, the party drove from the north 
across the railroad and, instead of keeping in the driveway 
and crossing the culvert or bridge, they went into the ditch 
at the west end of the culvert. The car was wrecked and 
the occupants were injured. 

Plaintiff alleged negligence in many words, but his claims 
may be shortly stated as two items of negligence on the 
part of defendant: (1) That the defendant failed to place 
its bridge in line of travel when approaching it from the 
north; (2) that the ditch west of the bridge is unguarded 
by any “light, sign, post, wing, fence, guard, shield, or 
warning of any kind.” 

The photographs, the blue prints and the testimony 
show that the bridge is on the line of travel. It would 
require a much longer bridge, a bridge covering most of 
the highway west of its center on the south side of the 
railroad tracks, if travel from the north is to go over the 
crossing without making any turn so as to leave the rails 
about at right angles when proceeding toward the river 
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bridge. Because of the turn in the highway at this point, 
it is obvious that this bridge or culvert, which is located 
just south of the angle or point of turning, could not 
be so placed that it could be approached at right angles 
by vehicles from both directions. The pivot is in the 
center of the line of travel and at the north side of the 
bridge or culvert. This railroad bridge or culvert has 
been here unquestioned by the authorities or by the public, 
and as a part of the highway, for upwards of 20 years. 
Nothing in its location or its construction indicates any 
negligence. The plaintiff argues that, because the cross- 
ing planks between the rails, with one plank on each side 
of the track, extend farther west than the west end of the 
bridge, he was invited to cross, or was justified in cross- 
ing, the west end of these planks, and that this led him 
to the ditch west of the bridge. This position loses sight 
of the fact that the railroad company put the planking 
just where it would be put in any north and south road 
crossed at an angle by rails. The highway at this point 
was a north and south road and under the evidence did 
not turn toward the west until the bridge or culvert was 
reached at a point nine feet south of the south rail. No 
driver going either way had any right or invitation to 
cross the planking and rails at right angles. If the car in 
which the plaintiff was riding had followed the traveled 
line of the road and had crossed the railroad track in the 
proper place, it would have found itself on the bridge or 
culvert. - The evidence shows that the car went so far 
to the right that it missed the culvert or bridge entirely. 
Where a culvert, adjacent to its tracks and on its right. 
of way across a public highway, is built by a railroad com- 
pany in accordance with the general plans of highway and 
has been adopted as a part of the highway, negligence 
will not be predicated upon it merely by reason of its 
location and dimensions. 

The second claim of negligence, as to the lack of guard 
or warning, is, it seems to us, equally as untenable as the 
first. If we hold that a 3l-feet wide culvert is not suf- 
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ficient crossing for a stream or ditch and that it must be 
guarded, or hold that every turn in the road is ground 
for actionable negligence, unless some one is stationed there 
with cap and bells to warn the wild and reckless, then we 
shall lay upon those who build and maintain roads a greater 
burden than we feel the law justifies. But that is exactly 
what the plaintiff asks us to do in this case. It was the 
duty of the driver of the car after dark on this road to 
proceed so that his headlights would mark out the traveled ' 
road, and if he proceeded faster than he was able to see 
the road ahead of him, or, if he failed to keep a lookout, 
he was guilty of negligence. The fact that, in the circum- 
stances heretofore outlined describing the road, the car 
missed the bridge, is evidence of such negligence that it 
seems amazing that any one would bring suit on account 
thereof. Plaintiff was in the front seat with the driver. 
Had the car been driven under proper control, there was 
ample time for the driver to stop, and for plaintiff to 
have warned him in time to stop, before he reached the 
railroad rails on the right of his true course. The driver 
testified that he had been going faster, but was going 
about 15 or 20 miles an hour as he was approaching the 
railroad crossing. He knew it was a crossing, because he 
testified he saw a train coming from the east. Going at 
this speed, on approaching the tracks, he could have seen 
the bridge in time to have stopped and to have driven to 
it instead of to the ditch; and, if plaintiff had been watch- 
ing, he could have warned the driver, in time to stop, 
that he would miss the bridge if he kept on. Where plain- 
tiff, riding in a vehicle, is injured by reason of the ve- 
hicle being so driven as to miss a culvert properly located 
and built on a public highway, and to fall into a ditch at 
the end of the culvert, and plaintiff had opportunity but 
failed to warn the driver, it cannot be said that plaintiff’s 
negligence is slight as compared with that of defendant, 
and plaintiff therefore cannot recover. Morrison v. Scotts 
Bluff County, 104 Neb. 254. 

We are of the opinion that the court should have dis- 
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missed the action or should have instructed the jury to 

return a verdict for the defendant. The judgment of the 

district court is reversed, with directions to dismiss. 
REVERSED. 


Note—See Negligence, 29 Cyc. 560 n. 25—18 L. R. A. 
(n. s.) 856; 22 A. L. R. 1801. 


MARGARET TRALLE, ADMINISTRATRIX, APPELLANT, V. HART- 
MAN FURNITURE & CARPET COMPANY ET AL., APPELLEES. 


FILED FEBRUARY 13, 1928. No. 25293. 


1. Master and Servant: WorRKMEN’S COMPENSATION AcT:  LIa- 
BILITY. Common-law hability of third persons for negligence 
resulting in injury to an employee while engaged in the work 
of his employment is recognized by the workmen’s compensation 
law. Comp. St. 1922, sec. 3041. 


2. ——: Purpose. An outstanding purpose of the work- 
men’s compensation law is to shift from the employee to modern 
industry the burden of economic waste or loss “arising out of 
and in the course of his employment” as a result of his injury 
or death. 

3. —— LIABILITY. Owners of a building leased by 


them for a furniture store are not necessarily entitled to im- 
munity at common law as “employers” of a workman killed as 
a result of their negligence while he was in the service of a con- 
tractor engaged by lessee to remodel the interior of the build- 
ing for the furniture business, in which they had no part, where 
their only connection with the remodeling was the granting of 
permission therefor, being “third persons” within the meaning 
of the workmen’s compensation law. 

4, Tandlord and Tenant. An ordinance providing that all freight 
elevators shall be equipped with an overhead guard, but desig- 
nating no one to comply with the regulation, imposes the initial 
duty of equipment on the owners. 


5. NEGLIGENCE. The failure to comply with an ordinance 
requiring the owners of a freight elevator to equip it with an 
overhead guard is of itself negligence. 

6. DEATH OF WORKMAN: PROXIMATE CAUSE. Where a. 


workman properly using a freight elevator by invitation of 
the owners and lessors was struck on the head and killed by a 


VoL. 116] JANUARY TERM, 1928. 419 


Tralle v. Hartman Furniture & Carpet Co. 


hammer which an employee of their lessee’s contractor negli- 
gently allowed to fall into the elevator shaft, the proximate 
cause of the death was the failure of the owners and lessors to 
comply with their existing and continuing duty, unperformed 
at the instant when the hammer fell, to equip their freight ele- 
vator with an overhead guard in compliance with a mandatory 
ordinance requiring them to perform that duty, if nondelegable. 


LiaBitiry. A workman in the service of a 
sbniacter employed by a lessee to remodel the interior of a 
leased building may be entitled to the protection of an ordinance 
imposing upon the owners and jessors the mandator; duty to 
equip the freight elevator therein with an overhead guard. 


The leasing of real property does 
not necessacily agomit the owners from civil liability for failure 
to equip an elevator therein with an overhead guard required 
by ordinance. 


: A mandatory duty imposed by ordi- 
nance upon the owners of a building to equip a freight elevator 
therein with an overhead guard may be nondelegable in the 
sense that they cannot by lease impose upon lessee the exclusive 
burden of compliance, so as to relieve themselves from pecu- 
niary liability for their negligent failure to comply with the 
ordinance or to compel lessee to do so. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed. 


R. M. Switzler, for appellant. 


Montgomery, Hall, Young & Johnsen, Johnson, Moore- 
head & Rine, Kennedy, Holland, DeLacy & McLaughlin and 
Dressler & Neely, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON 
and EBERLY, JJ., and REDICK, District Judge. 


ROsE, J. 

This is an action to recover damages for alleged negli- 
gence resulting in the death of John P. Tralle, a workman. 
While he was operating a freight elevator in a store build- 
ing at 415 South Sixteenth street, Omaha, August 19, 1924, 
a hammer fell into the elevator shaft, struck him on the 
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head and killed him. His widow, Margaret Tralle, as 
administratrix of his estate, brought this action against the 
following defendants: John R. Webster and John Potter 
Webster, owners of the store building; Hartman Furniture 
& Carpet Company, lessee of the owners, proprietor of the 
store, a corporation in possession of the realty under the 
lease; Peter Jacobson, a contractor employed by lessee to 
remodel for the latter the interior of the store building; 
Le Bron Electrical Works, a corporation engaged in the 
electrical business, subcontractor, employee of the con- 
tractor and employer of J. J. Cunningham who, while at 
work as an electrician, let the hammer fall into the ele- 
vator shaft. Tralle, when struck by the hammer, was 
operating the freight elevator, while moving materials for 
the contractor from the basement of the building to the 
fifth floor. The negligence pleaded as the proximate cause 
of the workman’s death was the failure of the Websters, 
lessors, as owners of the building, to comply with a city 
ordinance providing: 

“All freight elevator platforms hereinafter installed, or 
at present in service, shall be equipped with a wire-mesh 
guard over top of same, constructed of not lighter than 
No. 10 (U. S. St’d) guage round wire, with mesh not 
greater than 1% inches.” 

The negligence of the Le Bron Electrical Works is 
pleaded by plaintiff as the concurring and contributing 
cause of the injury. The deceased workman left surviv- 
ing him the plaintiff and a minor daughter who have 
no means of support except workmen’s compensation which 
plaintiff is receiving from the insurer of Jacobson, the 
contractor, who refused to sue the Websters for the dam- 
ages resulting from the negligence alleged. A copy of the 
lease from the Websters to the Hartman Furniture & Car- 
pet Company is attached to the petition. The stipulated 
period of tenure under the lease was 12 years beginning 
March 1, 1924. Other provisions of the lease required 
lessee to keep the interior of the building in repair, to pro- 
tect lessors from damages and to obtain permission for the 
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making of improvements. The right of the lessors to 
terminate the lease for lessee’s noncompliance with its terms 
was also a provision of the lease. Plaintiff sought judg- 
ment for $50,000 against the Websters, lessors, owners of 
the store building, the Hartman Furniture & Carpet Com- 
pany, lessee of the owners, and Jacobson, the general con- 
tractor, the latter to receive from the amount recovered 
in this action a sum equal to the workmen’s compensation 
paid by him or his insurer to plaintiff. The facts outlined 
were pleaded in detail by plaintiff. The district court 
sustained separate demurrers by defendants to the petition 
and dismissed the action. Plaintiff appealed. 

In the appellate court plaintiff does not complain of the 
dismissal as to the Hartman Furniture & Carpet Company, 
lessee, and its contractor, the latter having compensation 
insurance. It is nevertheless argued by her that the own- 
ers and lessors are charged with actionable negligence at 
common law and that they are not “employers” within the 
meaning of the workmen’s compensation law and are not, 
therefore, entitled to immunity from the consequences of 
their negligent failure to equip their elevator with an 
overhead guard as required by ordinance. The position 
of plaintiff on this phase of the controversy is indicated 
by the following proposition as it appears in her brief: 

“A mere owner is not an employer within the theory, 
meaning or intent of the workmen’s compensation act, and 
is therefore not subject to liability under the act, but is a 
‘third person,’ liable only to the obligations imposed by 
the common law.” 

On the contrary, the theory of lessors, owners of the 
building, is that they are “employers” within the meaning 
of the following provisions of the workmen’s compensation 
law, and not, therefore, liable at common law for the negli- 
gence resulting in the death of the workman Tralle: 

“Any person, firm or corporation creating or carrying 
into operation any scheme, artifice or device to enable him, 
them or it to execute work without being responsible to 
the workmen for the provisions of this article, shall be 
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included in the term ‘employer’ and with the immediate 
employer shall be jointly and severally liable to pay the 
compensation herein provided for and be subject to all the 
provisions of this article. This section, however, shall not 
be so construed as to cover or mean an owner who lets a 
contract to a contractor in good faith, or a contractor 
who, in good faith, lets to a subcontractor a portion of his 
contract, if the owner or principal contractor, as the case 
may be, requires the contractor or subcontractor, respec- 
tively, to procure a policy or policies of insurance from an 
insurance company licensed to make such insurance in this 
state, which policy or policies of insurance shall guarantee 
payment of compensation according to this article to in- 
jured workmen.” Comp. St. 1922, sec. 3039. 

Common-law liability of a third person for negligence 
resulting in injury to an employee engaged in the work 
of his employment is recognized by statute. Comp. St. 
1922, sec. 3041. 

The owners and lessors are not charged with the opera- 
tion of “any scheme, artifice or device” to escape liability 
for compensation and are therefore not employers as de- 
fined by the first sentence in the section of the statute 
quoted. Under the second sentence in the section, are they 
entitled to immunity from common-law liability as em- 
ployers or owners who required the contractor to provide 
compensation insurance? Does the petition show that the 
owners are third persons who are liable for damages, result- 
ing from their negligence? These are difficult problems 
learnedly presented on both sides. The solution depends on 
the meaning of the workmen’s compensation law. A propo- 
sition urged by the owners and lessors to sustain the dis- 
missal of the action is stated in this form: 

‘Having given consent to remodeling by the lessee which 
required the contractor to take workmen’s compensation 
insurance for the protection of his employees, under sec- 
tion 3039, Compiled Statutes 1922, the owners, as well 
as the lessee, have discharged their full duty to the em- 
ployees of the contractor, and for injuries sustained in the 
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course of the work the owners are not liable at common 
law.” 

In the argument on the affirmative of this proposition 
it was said: ; 

“It was the purpose of the workmen’s compensation act 
to place upon the enterprise or activity the risk of indus- 
trial accidents happening on the job and in the course of 
the employment. The whole spirit of the act is to regard 
the enterprise or activity as the ‘employer.’ Here the en- 
terprise or activity was the remodeling of the building, 
and those who were not strangers to that remodeling can- 
not, we think, be regarded as ‘third parties’ in their re- 
lation to workmen employed by the contractor.” Citing 
O'Donnell v. Baker Ice Machine Co., 202 N. W. (Neb.) 635. - 

It is generally understood that an outstanding purpose 
of the workmen’s compensation law was to shift from 
the employee to modern industry the burden of economic 
waste or loss “arising out of and in the course of his em- 
ployment” as a result of his injury or death. The grant- 
ing of permission for the making of the improvement pur- 
suant to a provision of the lease was the only connection of 
lessors with the remodeling. They did not employ any 
one. The petition does not show that they required com- 
pensation insurance for the employees of lessee or of the 
latter’s contractor. The deceased workman was not a 
trespasser or a licensee. He was properly using the ele- 
vator. He was impliedly invited by lessors to do so. This 
is shown by allegations that it was a freight elevator, that 
it was in use as such, that it was part of the property 
leased for the furniture store, and that lessors granted 
lessee permission to remodel the interior of the building. 
With the furniture industry lessors had no connection. 
They could not select lessee’s contractor or control his em- 
ployees or give directions in regard to the furniture busi- 
ness. To hold that lessors and owners of the building were 
employers would stretch the workmen’s compensation law 
beyond the purpose and scope of the legislation. The opin- 
ion in O’Donnell v. Baker Ice Machine Co., 203 N. W. 
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(Neb.) 635, cited by lessors, was withdrawn upon rehear- 
ing. O’Donnell v. Baker Ice Machine Co., 114 Neb. 9. If, 
however, the cogent reasoning in the withdrawn opinion 
were followed, it would not necessarily apply to the facts 
pleaded herein. The present case neither involves the duty 
of owners of a leased building to a trespasser nor a con- 
tract specifically requiring a contractor to protect his em- 
ployees by compensation insurance—factors in the case 
cited by lessors. The better view of the workmen’s com- 
pensation law, in the light of its purpose and language, 
is that lessors were not employers having immunity from 
liability at common law. It follows that the owners and 
lessors are “third persons.” 

It is next argued in support of the dismissal of the 
action that lessors are not liable at common law be- 
cause, as contended, their failure to comply with the 
ordinance requiring an overhead guard was not the proxi- 
mate cause of the workman’s death. Reasoning of lessors 
on this point follows: 

“It is clear that in this case the absence of the screen 
did no more than furnish a condition by which the injury 
was made possible by the subsequent independent act of a 
third person; that, if there was any negligence of the 
owners, it was merely passive and potential, while the act 
of Cunningham in dropping the hammer was the moving 
and effective cause and therefore the proximate cause.” 
Citing, among other cases, Steenbock v. Omaha Country 
Club, 110 Neb. 794, wherein the following language was 
quoted: 

“Where the negligence of one party is merely passive 
and potential, while that of the other is the moving and 
effective cause of the accident, the latter is the proximate 
cause.” 

“Proximate cause” in the law of negligence is some- 
times a difficult term to apply owing to the variety and 
number of incidents resulting in personal injuries and to 
the diversity of judicial utterances on the subject. The 
nature of the duty imposed by the ordinance affects the 
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issue of proximate cause. The ordinance was passed to 
prevent personal injury and to preserve human life. It 
was a valid and proper municipal or police regulation. 
The ordinance imposed a duty owing to those invited to 
use the elevator. It applied by its terms to “all freight 
elevator platforms hereinafter installed, or at present in 
service.” The initial duty to equip the elevator with an 
overhead guard fell upon the owners, since no one was 
specifically designated for the performance of that service. 
McLaughlin v. Armfield, 12 N. Y. Supp. 164; Tvedt v. 
Wheeler, 70 Minn. 161; Welker v. Anheuser-Busch Brew- 
ing Ass’n, 108 Minn. 189. The owners could have fore- 
seen or anticipated an accident like the one resulting in 
the workman’s death. Persons using the uncovered ele- 
vator were obviously exposed to the danger of objects 
falling into the shaft from the elevator door on each floor 
of a high building. Violation of an ordinance regulating 
the speed of vehicles in streets has often been held to be 
evidence of negligence, but the ordinance under considera- 
tion falls within the class of legislation imposing positive or 
mandatory duties for the protection of the public and re- 
sulting in the doctrine that noncompliance is of itself negli- 
gence. Vanderveer v. Moran, 79 Neb. 481; Stevens v. 
Luther, 105 Neb. 184; Strahi v. Miller, 97 Neb. 820; Mc- 
Carthy v. Village of Ravenna, 99 Neb. 674; Butera v. 
Mardis Co., 99 Neb. 815; Hoopes v. Creighton, 100 Neb. 
510. 

In the present case, does the petition show that the 
negligent failure to equip the elevator with an overhead 
guard was the proximate cause of the workman’s death? 
The failure to comply with the ordinance was existing neg- 
ligence that continued to the very instant when the ham- 
mer fell. It was not, therefore, a remote cause. Non- 
compliance with the ordinance was harmless or inactive 
until there arose a situation that made the protection of 
a guard necessary for the saving of human life. When that 
situation arose, the continuing negligence or unperformed 
duty of the owners became an active and concurrent cause 
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of injury—the very injury it was the purpose of the ordi- 
nance to prevent. In this view of the situation, the active 
cause attributable to the owners and the electrician’s drop- 
ping of the hammer were simultaneous operations of negli- 
gence. The former was the failure to perform the man- 
datory and continuing duty imposed by ordinance and the 
latter was a mere accident in the handling of a common 
tool. The required guard would have prevented the cas- 
ualty. The petition so alleges. The ordinance would not 
afford the full measure of protection, if the owners could 
escape civil liability for noncompliance on the ground that 
the dropping of the hammer was the proximate or action- 
able cause of injury. That theory of defense might un- 
necessarily facilitate the shifting of responsibility to irre- 
sponsible persons. 

The workman in the building, while properly using the 
elevator by invitation, was entitled to the protection of the 
regulation. In Ward v. Ely-Walker Dry Goods Building 
Co., 248 Mo. 348, 45 L. R. A. n. s. 550, the following prin- 
ciple was announced : 

“Failure to comply with an ordinance requiring a roof 
over the sidewalk while materials are being placed in a 
building in process of construction at or near the street 
line is the proximate cause of injury to a workman in- 
jured by fall of a tool onto the walk.” 

The principal case cited by lessors in their argument 
on this question, Steenbock v. Omaha Country Club, 110 
Neb. 794, differs from the present one. The report of the 
former shows that an employee of the Omaha Country 
Club, for the purpose of repairing a flagpole, placed it 
temporarily across a driveway in the club grounds. A 
chauffeur drove an automobile against the flagpole which 
hit and injured a caddy waiting near the driveway for em- 
ployment. The negligence of the chauffeur was held to be 
the proximate cause of the injury, the rule announced 
being: 

“The negligent placing of a flagpole across its drive- 
way by the defendant Omaha Country Club, which flag- 
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pole was thereafter knocked against plaintiff’s back by the 
careless and negligent driving of defendant Crofoot’s car, 
thereby causing plaintiff’s injury, is not the proximate 
cause of such injury.” Steenbock v. Omaha Country Club, 
110 Neb. 794. 

In the case cited, injury to the caddy in the ordinary 
course of events could not have been foreseen by the coun- 
try club under the circumstances, while the caddy’s peril 
must have been obvious to the chauffeur who negligently 
caused the impact in broad daylight. There was no or- 
dinance or statute imposing upon the Omaha Country 
Club a mandatory duty to keep the driveway free from 
obstruction at all times, 

There was elaborate argument on the proposition that 
under the lease the owners lost possession of the building 
and the right to enter it for the purpose of complying with 
the ordinance and consequently were not liable to plain- 
tiff for the negligence of lessee’s servants. This position 
does not seem tenable. The lease is a part of the petition. 
It required permission of lessors for the making of in- 
terior repairs and obligated lessee to protect the former 
from damages, but it also authorized them to terminate 
the tenancy for noncompliance with the terms of the lease. 
The duty of lessee also to equip the elevator with an over- 
head guard while controlling and operating it under the 
lease, or to permit the owners and lessors to do so, was 
therefore enforceable. The leasing of real property does 
not necessarily exempt the owners from liability for fail- 
ure to supply safeguards required by law. Tvedt v. Wheeler, 
70 Minn. 161. There is a prevailing tendency to hold man- 
datory duties nondelegable. Bianki v. Greater American 
Exposition, 3 Neb. (Unof.) 656; Wilson v. Thayer County 
Agricultural Society, 115 Neb. 579; 37 Yale Law Journal, 
118; Sciolaro v. Asch, 198 N. Y. 77, 32 L. R. A. n. s. 945. 

On this point the conclusion is that the petition fairly 
charges that noncompliance with the ordinance requir- 
ing an overhead guard for the freight elevator was the 
proximate cause of the workman’s death. 
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Other propositions argued by lessors at considerable 
length are that lessee took the premises as it found them 
and that neither lessee nor its contractor nor the latter’s 
employee is entitled to recover damages for injuries re- 
sulting from the failure of lessors to furnish the over- 
head guard, since fraud or concealment of secret dangers 
are not shown. For the reason given in the discussion 
of proximate cause, lessors are not exempt from liability 
under the doctrine of caveat emptor. 

Under a separate head it is also contended that lessors 
owed to the workman no duty to equip the elevator with 
an overhead guard, but the views already expressed are 
to the contrary. 

The district court erred in sustaining the demurrer of 
the Websters. The dismissal is therefore reversed as to 
them and the cause remanded for further proceedings. 

REVERSED. 


Note—See Landlord and Tenant, 32 L. R. A. ns. 945; 
9R. C. L. 1252; 86 C. J. 289 n. 37—Workmen’s Compensa- 
tion, L. R. A. 1916A, 360; L. R. A. 1917D, 98; L. R. A. 
1918F, 524; 28 R. C. L. 884. 


ROSINA REUTER, APPELLANT, V. JOHN REUTER ET AL., 
APPELLEES. 


~ 
FILED FEBRUARY 138, 1928. No. 25296. 


1. Deeds: CoNSTRUCTION. The statutory rule for construing a 
conveyance of real estate requires the court to give effect to the 
expressed intent of the parties as collected from the instrument 
as a whole. Comp. St. 1922, sec. 5594. 

: The statutory rule for construing instru- 
ments conveying real estate applies to deeds. 


Where granting and restricting clauses in a 
deed are not inconsistent or illegal. resort to the habendum is 
permissible for the purpose of ascertaining the character and 
extent of the estate granted to the first taker. 

Though the granting clause in a deed for 
land, if considered alone, would be sufficient to convey the fee, 
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it may be shown by the instrument as a whole that a life estate 
only was conveyed. 


A deed containing a granting clause in the 
form “do hereby grant, bargain, sell, convey and confirm unto” 
the grantee named the land described, when immediately fol- 
lowed by conditions that grantee, a daughter of grantor, shall 
not convey nor incumber the land and that upon her death the 
title “shall vest in her children and their descendants as by 
right of representation,” held to convey to her a life estate, with 
remainder in fee over to a designated class consisting of such 
children of grantee as may be alive at her death and of such of 
her grandchildren as may be children of her deceased children. 


APPEAL from the district court for Pawnee county: 
JOHN B. RAPER, JUDGE. Affirmed. 


Dort & Witte, for appellant. 
A. E. Henry, contra. 


Heard before Goss, C. J., Rose, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


ROsE, J. 

This is a suit in equity for the construction of a deed 
to a quarter section of land in Pawnee county and to quiet 
in plaintiff the fee simple title thereto. The following 
excerpt from the deed contains the provisions in contro- 
versy:: 

“Know All Men By These Presents: 

“That I, Frank J. Wenzl, a widower, of the County of 
Pawnee and State of Nebraska, for and in consideration of 
the sum of one dollar and other good and valuable consider- 
ation in hand paid, do hereby grant, bargain, sell, convey 
and confirm unto Rosina Reuter, my daughter, of the 
County of Richardson and State of Nebraska, the follow- 
ing described real estate, situated in Pawnee County, and 
State of Nebraska, to wit: The northwest quarter of sec- 
tion twenty-eight, in township three north, in range ten, 
east of the sixth principal meridian, containing 160 acres, 
more or less, according to United States government sur- 
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vey. This conveyance is made subject to the following 
express conditions: That the said Rosina Reuter, grantee 
herein, shall not convey nor incumber the said premises 
during the term of my natural life; that the said Rosina 
Reuter shall pay to me the sum of one hundred dollars on 
the thirty-first day of December each year during the 
term of my natural life, and the said annuity shall be and 
remain a charge and lien upon the said real estate until 
the same is fully paid; that upon the death of the said 
Rosina Reuter the said land shall descend to, and the title 
thereto shall vest in, her children and their descendants 
as by right of representation.” , 

The deed contained covenants of warranty and was. 
dated November 2, 1915. At that time grantee, Rosina 
Reuter, was the mother of children now living. She is 
plaintiff, and pleads that the deed was duly executed, de- 
livered and recorded; that the restricting clauses were in- 
serted for the sole purpose of securing to grantor, while 
living, the annual payments of $100 each; that grantee 
paid each installment at maturity; that grantor died Au- 
gust 23, 1922; that the wife of the grantor departed this 
life April 26, 1900; that the following provision of the 
deed is void: 

“Upon the death of the said Rosina Reuter the said land 
shall descend to, and the title thereto shall vest in, her 
children and their descendants as by right of representa- 
tion.” 

Grantee and her husband, John Reuter, have now un- 
married children, named, respectively, Frank Reuter, Leon- 
ard Reuter, and Gladys Reuter. They have also a married 
daughter, Eulalia A. Reuter Burgett, wife of Oscar Bur- 
gett. The Burgetts named have a daughter Marie Burgett, 
a minor, granddaughter of plaintiff, the grantee. Gladys 
Reuter, daughter of plaintiff, is alsoa minor. John Reuter, 
husband of plaintiff, their children and the grandchild, 
Marie Burgett, are defendants. 

The suit is defended only by the minors, Gladys Reuter 
and Marie Burgett, who are represented by A. E. Henry, 
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their guardian ad litem. The answer amounts to a plea 
that the deed to plaintiff conveyed to her a life estate only, 
with remainder over to a class consisting of her surviving 
children and of any surviving children of her deceased 
children at the time of her death. 

Upon a trial of the issues the district court dismissed . 
the suit. Plaintiff appealed. 

The propositions of law upon which plaintiff relies for 
a reversal and for a decree in her favor are that the deed 
as a whole shows it was the intention of grantor to con- 
vey to grantee a fee simple title; that the fee was con- 
veyed to plaintiff in clear and decisive terms; that after 
such a grant the estate thus conveyed could not be cut 
down to a life estate; that the restrictions were inserted 
to secure the stipulated payments; that the clause relating 
to the vesting of title in grantee’s children and their de- 
scendants is inoperative under the rule in Shelley’s Case 
and the statute relating to perpetuities. 

The positions thus taken by plaintiff do not seem to be 
tenable. A Nebraska statute provides that courts in con- 
struing a conveyance of real estate shall carry into effect 
the true intent of the parties, “so far as such intent can 
be collected from the whole instrument, and so far as 
such intent is consistent with the rules of law.” Comp. 
St. 1922, sec. 5594. The statutory rule applies to deeds. 
Moran v. Moran, 101 Neb. 386. It was‘held by a divided 
court in later cases that the rule in Shelley’s Case is in 
force, and that it conforms to public policy and does not 
conflict with the statutory rule. Myers v. Myers, 109 
Neb. 230; Yates v. Yates, 104 Neb. 678. 

According to the legislative test, it is the duty of the 
court to give to each word and sentence in the conveyance 
such significance as will carry into effect the true intent 
of the parties thereto. Rupert v. Penner, 35 Neb. 587; 
Albin v. Parmele, 70 Neb. 740; Benedict v. Minton, 83 Neb. 
782; Moran v. Moran, 101 Neb. 386. Where granting and 
restricting clauses properly construed are not inconsistent 
or illegal, resort to the habendum, in connection with all 
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‘other provisions, is permissible for the purpose of ascer- 
taining the character and extent of the estate granted to 
the first taker. This is shown by the opinions in the cases 
cited. In Loosing v. Loosing, 85 Neb. 66, 74, it was said: 

“The later clause, or clauses, may be read in connection 
with the first one for the purpose of advising the court 
whether it actually did transfer the fee, and if it does not 
in itself clearly and unequivocally do so, and by a compari- 
son thereof with the remaining parts of the instrument 
the court is convinced that the testator did not in fact in- 
tend to vest the greater title in the first taker, the instru- 
ment will be construed accordingly.” 

If the rule in Shelley’s Case is in accord with the stat- 
utory test of expressed intent “collected from the whole 
instrument,” as held in Yates v. Yates, 104 Neb. 678, and 
Myers.v. Myers, 109 Neb. 230, the statute itself and the 
earlier interpretations thereof by the judiciary are entitled 
to respect. 

What estate was conveyed to plaintiff by the deed in the 
present case? The granting clause contains the words, ‘“‘Do 
hereby grant, bargain, sell, convey and confirm unto Rosina 
Reuter,” and describes the land. Standing alone the grant- 
ing clause would convey the entire interest of grantor to 
grantee under the statute providing: 

“Every conveyance of real estate shall pass all the in- 
terest of the grantor therein, unless a contrary intent can 
be reasonably inferred from the terms used.” Comp. St. 
1922, sec. 5591. 

The statute permits a reasonable inference that the 
entire interest of grantor is not conveyed to grantee, if 
“the terms used” limit the estate. Some of the “terms 
used” may be found in the habendum, as held in the cases 
already cited, if effect is to be given to every part of the 
instrument. The granting clause does not state precisely 
that grantor conveys to grantee all his right, title and in- 
terest in the land or that he conveys to her his fee simple 
title thereto. In Rupert v. Penner, 35 Neb. 587, 599, the 
granting clause, technically called “premises,” and the 
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habendum were the same as in the case at bar. Both are 
construed, the court saying: 

“Counsel for defendants claim that the habendum con- 
tradicts the granting clause, and they invoke the familiar 
doctrine that, when the habendum in a deed is repugnant 
to the limitations appearing in the premises, it will not 
control the terms of the premises. We do not think this 
rule is applicable to the construction of the instrument 
under consideration, for the reason that the premises and 
the habendum are not contradictory. No definite estate is 
mentioned in the former, while the latter describes what 
‘estate in the property is conveyed. Such being the case, 
effect should be given to the limitations contained in the 
habendum.” 

It is further stated in the opinion from which the fore- 
going excerpt is taken that the ruling therein is in har- 
mony with the statutory rule. Immediately following the 
granting clause in the present case, the grantor uses the 
expression that “This conveyance is made subject to the 
following express conditions,” stating them. Each is intro- 
duced by “that,” referring back to “conditions.” In sub- 
stance the conditions are: That grantee shall not convey 
nor incumber the premises; that she shall pay grantor 
each year of his life $100; that deferred instalments shall 
be a lien on the land until paid; that upon the death of 
grantee the title to the land “shall vest in her children and 
their descendants as by right of representation.” Taken 
all together, the grant to plaintiff, the conditions, and all 
other parts of the deed show that grantor intended to, and 
did, convey a life estate to grantee and the estate in re- 
mainder to “her children and their descendants as by right 
of representation.” 

Under this interpretation of the deed the granting 
clause and the habendum are consistent and effect is given 
to every part of the instrument which, thus construed, 
shows that grantor did not intend to convey to grantee a fee 
simple title but conveyed to her a life estate. This construc- 
tion seems to be unavoidable when the grant to plaintiff is 
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construed according to the statutory test of expressed inten- 
tion disclosed by the deed as a whole. Comp. St. 1922, sec. 
5594. What then becomes of the estate in remainder or the 
fee upon the death of plaintiff? The deed itself answers 
the question in these words: 

“Upon the death of the said Rosina Reuter the said 
land shall descend to, and the title thereto shall vest in, 
her children and their descendants as by right of represen- 
tation.” 

The word “heir” is not used in the disposition of the 
remainder in fee. The entire deed shows that grantor, 
after conveying the life estate to plaintiff, directed where 
the remainder in fee should go by designating a class con- 
sisting of such children of plaintiff as may be alive at her 
death and of such of her grandchildren as may be children of 
her deceased children. Jn this view of the entire deed it is 
a lawful conveyance of both the life estate and the re- 
mainder in fee to different takers without conflicting with 
the rule in Shelley’s Case or the statute relating to perpe- 
tuities. 

AFFIRMED. 


Note—See Deeds, 12 L. R. A. n. s. 956; 24 L. R. A. n. s. 
514; 42 L. R. A. n. s. 879; 8 R. C. L. 1046, 1047; 2 R. C. L. 
Supp. 712; 5 R. C. L. Supp. 492; 6 R. C. L. Supp. 534; 18 
C. J. 256 n. 78, 305 n. 38, 331 n. 20, 337 n. 69. 


BERTHA C. REUTER, APPELLANT, V. JOSEPH P. REUTER 
ET AL., APPELLEES. 


FILeD FEBRUARY 13, 1928. No. 25297. 


Deeds: CONSTRUCTION. A deed containing a granting clause in the 
form “do hereby grant, bargain, sell, convey and confirm unto” 
the grantee named the land described, when immediately fol- 
lowed by conditions that grantee, a daughter of grantor, shall 
not convey nor incumber the land and that upon her death the 
title “shall vest in her children and their descendants as by 
right of representation,” held to convey to her a life estate only. 
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APPEAL from the district court for Pawnee county: 
JOHN B. RAPER, JUDGE. Affirmed. 


Dort & Witte, for appellant. 
A. EF. Henry, contra. 


Heard before Goss, C. J., ROSE, DEAN, Day, Goon, 
THOMPSON and EBERLY, JJ. 


ROSE, J. 

This is a suit in equity for the construction of a deed 
to 120 acres of land in Pawnee county and to quiet in 
plaintiff the fee simple title thereto. The following excerpt 
from the deed contains the provisions in controversy: 

“Know All Men By These Presents: 

“That I, Frank J. Wenzl, a widower, of the County of 
Pawnee and State of Nebraska for and in consideration 
of the sum of one dollar and other good and valuable con- 
sideration in hand paid, do hereby grant, bargain, sell, 
convey and confirm unto Bertha C. Reuter, my daughter, 
of the County of Pawnee and State of Nebraska, the fol- 
lowing described real estate, situated in Pawnee County, 
and State of Nebraska, to wit: * * * This conveyance is 
made subject to the following express conditions: That 
the said Bertha C. Reuter, grantee herein, shall not convey 
nor incumber the said premises during the term of my 
natural life; that the said Bertha C. Reuter shall pay to 
me the sum of seventy-five dollars on the thirty-first day 
of December each year during the term of my natural life, 
and the said annuity shall be and remain a charge and lien 
upon the said real estate until the same is fully paid; that 
upon the death of the said Bertha C. Reuter the said land 
shall descend to, and the title thereto shall vest in, her 
children and their descendants as by right of representa- 
tion.” 

The suit was defended by Arthur Reuter, minor son of 
a deceased daughter of grantor. The minor was repre- 
sented by A. E. Henry, guardian ad litem, who interposed 
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the defense that plaintiff acquired from her father under 
her deed a life estate only. The district court sustained the 
defense and dismissed the suit. Plaintiff appealed. 

The appeal is controlled by the opinion in the companion 
case of Reuter v. Reuter, ante, p. 428, and for reasons 
stated therein plaintiff acquired under her deed a life 
estate only and consequently is not entitled to equitable 
relief. 

AFFIRMED. 


CONCORD STATE BANK, APPELLANT, V. WILLIE JAEGER: 
JOHN WEIERSHAUSER, APPELLEE. 


FILED FEBRUARY 18, 1928. No. 25263. 


Bills and Notes: CONSIDERATION: EVIDENCE. In an action where 
want of consideration is shown for signing a promissory note 
with the maker thereof, it is competent for such signer to sub- 
mit evidence tending to prove that he signed the note as an 
accommodation to, and at the request of, the bank which was 
the owner of the note, and that such accommodation signer is not 
liable for the payment of such promissory note. 


APPEAL from the district court for Dixon county: MARK 
J. RYAN, JUDGE. Affirmed. 


D. Van Donselaar and W. D. McCarthy, for appellant. 
McCarthy & McCarthy, contra. 


Heard before Goss, C. J.. Rose, DEAN, Day, .Goop, 
THOMPSON and EBERLY, JJ. 


DEAN, J. 

The Concord State Bank, hereinafter called the bank, 
began this action September 11, 1924, in the district 
court for Dixon county, to recover a judgment in the sum 
of $3,312 on a promissory note on which, at the time of the 
trial, the signatures of Willie Jaeger and John Weiers- 
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hauser, defendant, appear as apparent makers. The parties 
were both named in the summons as defendants, but ser- 
vice was had on Weiershauser only, and the action pro- 
ceeded against him alone. Jaeger made no appearance 
in the case, though he was called as a witness. The jury 
found for the defendant. The plaintiff bank’s motion for 
a new trial was overruled. Thereupon the court rendered 
a judgment on the verdict in favor of the defendant. The 
bank has appealed. 

Following is a copy of the original note sued upon, 
being exhibit A as it appears in the record: 

Z “Concord, Nebraska, Sept. 20, 1922. 
“No. 24004. Due Mar. 11, ’28. 

“Mar. 1, 1923, after date, for value received, I, we, or 
either of us promise to pay to Concord St. Bank or order 
twenty-seven hundred forty-two and no/100 dollars, 
$2,742.00. The Concord State Bank, Concord, Neb., with 
interest at 8 per cent. per annum from date until due, pay- 
able annually with interest at ten per cent. per annum 
after due until paid. The makers and indorsers severally 
waive presentment for payment, protest and notice of pro- 
test and non-payment, and each of us personally hereby 
charge our own separate estate with the payment of this 
note. 

“W. Jaeger. 

“P, O. Dixon, Nebr. John Weiershauser.” 

The evidence is so conflicting throughout that it cannot 
be reconciled. Only two witnesses testified on the part 

- of the bank, and two on the part of the defendant. The 
note in suit was first introduced, and evidence was offered 
by the bank tending to prove that no part of the principal 
or accrued interest had been paid. On this point there is 
no controversy. 

The defendant then offered evidence tending to prove 
that the signature of Weiershauser on the note was obtained 
by a bank officer upwards of 30 days after it was signed 
by Jaeger, and that Weiershauser received no consideration 
whatever from the bank nor from any person for affixing 
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his signature thereto, and that neither Jaeger nor any per- 
son other than the bank officer ever, at any time, asked him 
to sign the note. From the defendant’s evidence it ap- 
pears that he signed the note on the representation by 


. the bank official that it was “for the accommodation of 


the bank,” and that the bank never “at any time agreed to 
extend that debt” for Jaeger if he, the defendant, ‘would 
sign the note with Willie Jaeger.” The defendant em- 
phatically denies that he entered into the agreement as 
stated by plaintiff. 

It appears from the defendant’s viewpoint that the bank 
officer who obtained the defendant’s signature came to the 
defendant’s farm more than a month after the date of the 
note, with the note in his possession, and met the defendant 
at the gate of his farmyard as he was leaving for the field 
to pick corn, and that he then and there induced the de- 
fendant to sign the note as an accommodation to the bank, 
and not as an accommodation to the bank officer nor to 
Jaeger. 

The material evidence of the defendant was corroborated 
by Jaeger throughout, and it is also disclosed by Jaeger’s 
evidence that he, Jaeger, got all the money for which the 
note in suit was executed, and that he never even spoke to 
the defendant in respect of his signing the note. On the 
part of the bank considerable evidence was submitted by 
both of the witnesses called to testify in its behalf. Their 
evidence covers a wide range and has to do with Jaeger’s 
former dealings with the bank. These witnesses denied 
many of the facts to which the defendant and Jaeger testi- 
fied. And the plaintiff bank also submitted evidence which, 
if accepted by the jury, might have resulted in a verdict 
and judgment for the bank. 

From the evidence presented we conclude that the de- 
fendant Weiershauser became an accommodation signer 
solely at the request of an officer of the bank, and that he 
received no consideration for such signing, and that, as 
such accommodation signer, he is not liable to the plain- 
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tiff bank under the evidence and the terms of the note in 
suit. 

Complaint is made by counsel for the bank that they 
were hindered in their presentation of the argument to the 
jury in that the court placed a limitation as to the time 
that might be occupied for argument. But it is well set- 
tled in this state that this feature of the jury trial is com- 
mitted to the discretion of the trial judge, and in the ab- 
sence of an abuse of such discretion, and we find none in 
the present case, this court will not interfere with the 
court’s ruling. 

In this jurisdiction we are firmly committed to the 
proposition that, where disputed relevant facts are fairly 
submitted to the jury, under instructions that fairly ap- 
ply the law thereto, a reversal of the judgment cannot 
be had in this court. We conclude that the evidence 
fairly supports the verdict, and that the trial court was 
justified in overruling the plaintiff’s motion for a new 
trial. 

The bank complains of the giving of instruction No. 11. 
The instruction follows: 

“If you find from a preponderance of the evidence that 
the original indebtedness represented by the note in suit 
was negotiated for by the defendant, John Weiershauser, 
and that he obligated himself to pay the same by signing 
the original note representing said indebtedness, and that 
the note in suit is a renewal of the same, or the renewal 
of a former renewal of said original note, then the defend- 
ant, John Weiershauser, is a joint maker of the note in 
suit, and your verdict must be for the plaintiff for the 
amount due upon said note.” 

In view of the evidence on this feature of the case, we 
do not think prejudicial error can be predicated on the 
giving of the instruction complained of from the fact that 
it tends to enlarge rather than to minimize the scope of 
the defendant’s alleged liability. 

Other assignments of alleged error are urged upon our 
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attention that we do not find it necessary to discuss, and 
therefore do not decide. 
The judgment is 


AFFIRMED. 


GooD, J., dissents. 


LOVANE FITZSIMMONS V. STATE OF NEBRASKA. 
FILED FEBRUARY 18, 1928. No. 25991. 


Criminal Law: APPOINTMENT OF ASSISTANT ProsEcuTOR. Im- 
mediately before the trial began of one accused of a felony, 
the court, over defendant’s objections, appointed a lawyer to 
assist in the prosecution who had been, and was long known 
to the public to be, an associate, but under a partnership name, 
of one of the defendant’s lawyers. Held, that such appointment 
tended to prevent a fair and impartial consideration of the 
cause by the jury, and to bring the profession and the courts 
into disrepute. 


Constitutional Law: TriaAL. It is an elementary proposition 
of our criminal jurisprudence that every person accused of 
crime shal] have a fair and impartial trial; nor shall he be de- 
prived of life, liberty or property without due process of law. 
Both the federal Constitution and our state Constitution con- 
tain the above guaranties, And it is one of the boasts of Anglo- 
Saxon civilization that every man, no matter what his estate 
or condition, shall have a fair and impartial trial when he is 
charged with a commission of a crime. 


ErRoR to the district court for Dodge county: FRED- 
ERICK W. BUTTON, JUDGE. Reversed. 


C. E. Abbott, J. C. Cook, and Rodney S. Dunlap, for 
plaintiff in error. 


O. S. Spillman; Attorney General, and George W. Ayres, 
contra. 


Heard before Goss, C. J., DEAN, Day, Goop, THOMP- 
SON and EBERLY, JJ., and PAINE, District Judge. 
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DEAN, J. 

An information was filed against Lovane Fitzsimmons 
in Dodge county by the county attorney, wherein Fitz- 
simmons was charged with having maliciously and feloni- 
ously shot Earl Foote, October 23, 1926, with intent to 
kill. The jury found the defendant guilty. Upon his mo- 
tion for a new trial being overruled, the court imposed a 
sentence of one year in the state penitentiary. The de- 
fendant prosecutes error. 

At the outset we are confronted by an issue which is 
raised by the defendant in respect of objections to the 
appointment of the Honorable John F. Rohn to assist 
county attorney Mahlin in the prosecution, for reasons 
hereinafter appearing. And it is obvious that, in view 
of the record before us, the issue so raised must control 
our present decision without reference to the merits other 
than that contained in the opening paragraph. Before 
the trial began, objection to the appointment of Mr. Rohn 
was made. The defendant’s motion was overruled and the 
case proceeded to trial with the result herein above noted. 

More than 100 pages of legal cap are devoted to affi- 
davits which have to do with the issue in respect of the 
appointment complained of. In his affidavit J. C. Cook, 
defendant’s leading counsel, avers that Mr. Rohn is an 
associate in the firm of Abbott, Rohn & Dunlap, and that 
this association was then, with affiant, actively engaged 
in the defense of Fitzsimmons. In support of their argu- 
ment the defendant’s counsel introduced in evidence a 
photograph of the door leading into the offices of the above- 
named association on which the following names appeared 
for about 10 years last past, namely, “Abbott, Rohn & 
Dunlap, Lawyers,” and on the door, immediately below, 
are the following names: “C. E. Abbott, J. F. Rohn, R. S. 
Dunlap, J. P. Corbett.” 

In his affidavit Charles E. Abbott, a practicing attorney 
at Fremont for 29 years, avers that, three months before 
the case was called for trial, he was employed to assist 
Joseph C. Cook, the leading counsel, in the defense of Fitz- 
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simmons, and that he first found out that John F. Rohn 
intended to participate in the prosecution from the fact 
that Mr. Rohn was seated by the side of the county at- 
torney when the case was called for trial, and that, from 
his viewpoint, “by reason of all the facts, this affiant be- 
lieves that the participation of said Rohn in said case and 
_his identity with affiant and said Dunlap under said as- 
sociation, -and the other facts stated, that the defendant’s 
interests will be seriously prejudiced in said case and that 
he cannot thereby have a fair and impartial trial. That 
affiant and Mr. Rohn have been associated together for 
15 years; they own all their office equipment jointly and 
have both joint and separate clients and business matters.” 
Mr. Abbott further avers: “That this affiant expressly 
states that he does not believe that the said Rohn would 
knowingly, in the prosecution of the case, take advantage 
of any information acquired by him in said association, or 
knowingly do anything unethical or improper.” This state- 
ment in respect of Mr. Rohn’s probity is not challenged 
in the record. To substantially the same effect, in respect 
of the merits, is the affidavit of the defendant’s leading 
counsel and two more disinterested persons. 

The defendant in his affidavit avers that, on the morn- 
ing when the case was called for trial, Mr. Rohn seated 
himself at the side of the county attorney, and that this 
affiant and some of the lawyers and others present re- 
marked: “Well! the association of Abbott, Rohn & Dunlap 
is on both sides of this case.” 

Mr. Rohn in his affidavit avers that he has had office 
arrangement with Abbott, and that the firm was known 
as Abbott & Rohn, and later as Abbott, Rohn & Robins, 
and subsequently was known as Abbott, Rohn, Robins & 
Dunlap,; that no partnership existed between Abbott and 
affiant except as to joint ownership of furniture, equip- 
ment, and the library and also “the business coming to 
said firm from and over foreign connections and in addition 
to that certain old matters which had not been completed ;” 
that with the above exceptions the affiant and Abbott and 
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Dunlap have practiced separately to all intents and pur- 
poses; that they have not shared in any of the fees or 
profits of their business “‘except as might be arranged in 
certain specific cases, the same as arrangements might be 
made between attorneys occupying separate and distinct 
offices ;” that the partnership between himself and Ab- 
bott has not been completely dissolved because they have 
not agreed on the value of the joint office equipment “and 
certain foreign connections,” and that “it has always been 
the practice that only the party wanted answer the tele- 
phone or listen in on the conversation, and this affiant has 
scrupulously observed said practice during all of this time 
and believes that the said Charles. E, Abbott and said Rod- 
ney S. Dunlap have also scrupulously observed said prac- 
tice;” that long before the trial affiant announced in open 
court that he and Abbott were no longer operating under 
a partnership agreement, but merely “under a loose office 
arrangement and association;” that separate books were 
kept; that while affiant and Abbott and Dunlap have gen- 
erally not appeared on opposite sides of law suits, about 
two months before the trial of the present case affiant was 
on one side and Abbott and Dunlap on the other side; 
“that he did not know for certain that either Mr. Abbott 
or Mr. Dunlap had been retained” to assist in the defense 
of Fitzsimmons until very recently; that no conversations 
were carried on by either Fitzsimmons or Cook or Dunlap 
or Abbott with affiant or in his hearing concerning any 
matters connected with the Fitzsimmons case; that he did 
not know definitely until the case was called for hearing 
that he would be appointed or that his assistance would be 
asked in the prosecution of the case. 

In view of the facts disclosed by the record, we cannot 
lend our approval to the participation of Mr. Rohn in the 
prosecution of the defendant. An association of persons, 
such as the record discloses Abbott, Rohn & Dunlap are 
shown to have been, cannot, under our practice, divide 
their forces and permit one member of the association 
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to take one side of a lawsuit, either civil or criminal, and 
the other member or members take the opposite side. To 
do so would be altogether out of harmony with the age 
old ethics of the profession, and, of course, it cannot be 
sanctioned hy this court. Such conduct would be far re- 
moved from the bounds of propriety and honorable conduct 
in the practice of the law and would lead to intolerable 
abuses. And in a criminal case it would be unfair to the 
defendant and unfair to any state or any government where 
a fair and impartial trial is one of the constitutional 
guaranties. 

We do not think the defendant was fairly tried. It is 
an elementary proposition of our criminal jurisprudence 
that every person accused of crime shall have a fair and 
impartial trial; nor shall he be deprived of life, liberty 
or property without due process of law. Both the federal 
Constitution and our state Constitution contain the above 
guaranties. And it is one of the boasts of Anglo-Saxon 
civilization that every man, no matter what his estate or 
condition, shall have an impartial trial when he is charged 
by the state with an infraction of the criminal code. Cox- 
bill v. State, 115 Neb. 634. 

The judgment of the district court is reversed and the 
cause is remanded for further proceedings consistent with 
the views expressed herein. 

REVERSED. 
Goon, J., dissenting. 

I do not think there was prejudicial error in the ap- 
pointment of Mr. Rohn to assist the county attorney in the 
prosecution of this action. The record discloses that Mr. 
Abbott, of counsel for the defense, and Mr. Rohn had been 
copartners in the practice of law; that the partnership 
had been practically dissolved, but not completely so. It 
seems that, so far as their law libraries, furniture and 
certain old business were concerned, the partnership con- 
tinued; that, as respects new business, it was dissolved. 
It appears that even some months prior to the appoint- 
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ment the two had appeared on opposite sides of a case 
in the same court, in which the appointment was made. 
There is no claim that the firm of Abbott, Rohn & Dunlap 
was employed by defendant, only that Abbott was so em- 
ployed by him. It does not appear that Mr. Rohn, who 
was appointed to assist in the prosecution, was ever con- 
sulted by the defendant or ever consulted by either of de- 
fendant’s counsel, or that defendant and his counsel ever 
consulted together in the presence of Mr. Rohn. No con- 
fidence was reposed in him by defendant or his counsel; 
therefore, no confidence could be violated. I fail to see 
wherein defendant could have been prejudiced by the ap- 
pearance of Mr. Rohn as assistant to the prosecutor. If 
the trial was otherwise fair and no prejudicial error in 
the trial occurred, why should one who has been adjudged 
guilty escape his just deserts, and why should the state be 
put to the expense of another trial when justice has been 
fairly administered? 

I do not wish to be understood as commending the ap- 
pointment of Mr. Rohn as an assistant prosecutor, under 
the facts disclosed, but I utterly fail to see where defend- 
ant was prejudiced by such appointment and think that 
the judgment of conviction should not be reversed upon 
that ground. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
FARMERS BANK OF CRAWFORD ET AL., APPELLANTS: 
FRANK L. HALL, CLAIMANT, APPELLEE. 


FILED FEBRUARY 13, 1928. No. 25377. 


Banks and Banking: GUARANTY FunpD: Deposits. Where the owner 
and holder of a certificate of deposit, issued by a state bank, 
which certificate is not within the protection of the depositors’ 
guaranty fund for the sole reason that the holder is receiving 
an excess rate of interest thereon, surrenders such certificate 
to the bank and takes in lieu thereof the obligation of the bank, 
denominated as a bill payable, and on which he does not receive 
an excess rate of interest, and thereafter he transfers such 
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bill payable to another, and suck other person presents the 
bill payable to the bank while it is a going concern, and ex- 
changes it for a certificate of deposit, drawing interest at the 
legal rate, such certificate represents a deposit within the pro- 
tection of the depositors’ guaranty fund. 


APPEAL from the district court for Dawes county: Ros- 
ERT R. DICKSON, JUDGE. Affirmed. 


C. M. Skiles, Homer L. Kyle, Allen G. Fisher and Sam- 
uel L. O’Brien, for appellants. 


J. HE. Porter, contra. 


Heard before Goss, C. J., ROSE, DEAN, GoopD, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


Goop, J. 

From a judgment of the district court, finding and de- 
creeing a claim of Frank L. Hall against the failed Farm- 
ers Bank of Crawford, Nebraska, and its receiver to be 
entitled to preference and payable from the depositors’ 
guaranty fund, the bank and its receiver appeal. 

The claim is based on a certificate of deposit issued to 
Mrs. R. S. Q. Hamaker while the bank was operating as 
a going concern. For a valuable consideration she assigned 
and transferred the certificate to Hall, the claimant. The 
receiver of the bank, by his written objections, resisted 
payment of the claim upon the ground that Mrs. Ha- 
maker was a stockholder of the bank at the time the cer- 
tificate was issued, and that the claim was subject to a set- 
off on account of her double liability as a stockholder. 

In this court the only question presented and relied on 
for reversal is whether the certificate of deposit repre- 
sents a bona fide deposit of cash. or its equivalent, placed 
in or at the command of the bank: and whether the cer- 
tificate of deposit represents such a claim as falls within 
the protection of the depositors’ guaranty fund. 

The receiver advances two propositions of law: (1) That 
the transfer of a certificate of deposit, even to an innocent 
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purchaser for value, cannot bring it under the protection 
of the bank guaranty law, if the original deposit was 
not so protected; and (2) that an obligation of a state 
bank which does not represent a bona fide deposit cannot 
be brought under the protection of the guaranty fund 
merely by converting the form of the obligation into a cer- 
tificate of deposit. 

Both of these propositions are well-established rules in 
this jurisdiction and are so conceded by counsel for claim- 
ant, but the question arises as to whether the facts in this 
case give rise to the application of these principles of law. 

On the 7th of June, 1921, one Kleeman deposited in the 
Farmers Bank $7,000 and took therefor two certificates 
of deposit, which certificates, on their face, bore interest 
at 5 per cent. per annum. It is admitted, however, that 
Kleeman received an additional rate of interest, greater 
than 5 per cent., on these certificates, and that they were 
therefore without the protection of the depositors’ guar- 
~anty fund. On the 31st of December 1921, these cer- 
tificates were renewed and two other certificates were is- 
‘sued to Kleeman, one for $2,000 and one for $5,000, which, 
on their face, bore interest at 5 per cent. The record does 
not disclose whether there was any agreement or under- 
‘standing that he should have an additional rate of interest 
‘upon these renewal certificates. 

On the 2d day of May, 1922, the department of trade 
and commerce caused the bank to close its doors, but no 
application for a receiver was made. Up to this time 
no interest had been paid to Kleeman on the renewal cer- 
tificates of deposit. Negotiations were entered into, after 
the doors of the bank were closed, for its reopening and 
continuing in business. The department of trade and 
commerce, as a condition to reopening, required that all 
certificates of deposit which had been drawing a rate of 
interest in excess of 5 per cent. should be made a direct 
obligation of the barik and be without the protection of 
the guaranty fund, and that such claims should be called 
nominally, “bank bills payable.”” Pursuant to this agree- 
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ment and on the 8th day of June, 1922, the bank was re- 
opened and there were issued to Mr. Kleeman in lieu of 
his certificates of deposit, three bills payable, aggregating 
$7,000 and drawing interest at 5 per cent. from the 31st 
day of December, 1921, being the date of renewal cer- 
tificates, and payable one year from the 8th of June, 1922. 
Mr. Kleeman transferred one of these bills payable for 
$3,000 for a valuable consideration to Mrs. Hamaker, who, 
on the 6th day of June, 1923, presented the same to the 
bank for payment; interest thereon was calculated at the 
rate of 5 per cent. from December 31, 1921, and she sur- 
rendered the bill payable and received therefor a certifi- 
cate of deposit for the amount of the bill payable, with 
interest at 5 per cent. which aggregated $3,215. This 
certificate draws interest from its date at 5 per cent. per 
annum, 

It appears that, as a condition to permitting the bank 
to open again for business free from its control, the de- 
partment required the stockholders to pay an assessment 
upon their stock of 100 per cent. This assessment was 
paid at about the same time that Mrs. Hamaker exchanged 
the bill payable for the certificate of deposit in contro- 
versy. At that time the bank was a going concern. The 
department of trade and commerce found and determined 
that the bank was solvent and permitted it to thereafter 
transact business, free from the department’s control. 

It is obvious that Hall occupies the same position as 
would Mrs. Hamaker if she had retained ownership and 
possession of the certificate of deposit. His rights are no 
greater and no less than hers would have been. It is also 
apparent that Mrs. Hamaker’s rights are no greater than 
would have been the rights of Mr. Kleeman, had he re- 
tained the bill payable and exchanged it for the certificate 
of deposit. What then are, or would have been, the 
rights of Kleeman, had the certificate been issued to him 
in lieu of and for the bill payable?® Clearly, he was, in 
the first instance, a depositor in the bank, but his de- 
posit was without the protection of the guaranty fund 
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because he was contracting for and receiving an excess 
rate of interest thereon. At the time he surrendered that 
certificate, evidencing his deposit, he took another piece’ 
of paper, called a “bill payable,’”’ but which is not in evi- 
dence, and the form or WoRdlng of which is not disclosed 
by the record. 

It may be that the bill payable, although it drew only . 
5 per cent., was not protected by the guaranty fund be- 
cause it was taken with the understanding and agreement 
that it should not be so protected. This question we find it 
unnecessary to determine. Had Kleeman exchanged the 
so-called bill payable for a certificate of deposit, while the 
bank was a going concern, and which did not draw an 
excess rate of interest, nor violate any other provision of 
the guaranty fund law, it seems clear he would have held a 
deposit, within the protection of the guaranty fund, under 
the rulirigs of this court in the cases hereinafter referred 
to. The transaction, as we view it, is the same as though 
he had retained his original certificate of deposit until it 
was exchanged for a new one which did not transgress 
any provision of the guaranty fund law. 

This court has heretofore held in State v. American Ex- 
change Bank, 114 Neb. 626: ‘‘Where interest at a greater 
rate than 5 per cent. has been paid by a state bank upon 
certificates of deposit, but such practice is abandoned while 
the bank is a going concern, certificates in renewal at 5 
per cent., upon which a greater rate is not paid nor con- 
templated, may be proper charges against the bank guar- 
anty fund.” 

In State v. American Exchange Bank, 112 Neb. 834, 
it was stated in the third paragraph of the syllabus: 
“When money is deposited in a state bank and certificate 
of deposit issued therefor drawing 6 per cent., and after- 
wards, while the bank is a going concern, in ordinary 
course of business, such certificate is surrendered and new 
certificate issued in lieu thereof drawing 5 per cent., held, 
‘that, on subsequent failure of the bank, ordinarily the 
latter is entitled to be paid out of the depositors’ guaranty 
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fund.” A like ruling was made in State v. Citizens State 
Bank, 114 Neb. 867, State v. Farmers State Bank, 112 
‘Neb. 788, and State v. Wayne County Bank, 112 Neb. 792. 
The facts bring the instant case within the rule above 
announced. The district court rightly found and deter- 
mined that the claim in controversy was entitled to a pref- 
_ erence and payable from the depositors’ guaranty fund. 
The judgment is = 
AFFIRMED. 


IN RE ESTATE OF LOGAN ENYART. 
F. H. MARNELL, ADMINISTRATOR, ET AL., APPELLEES, V. 
GEORGE S. KOSER, APPELLANT. 


FILED FEBRUARY 13, 1928. No. 26155. 


1. Adoption. The statutes of Nebraska relating to the adoption 
of minor children contemplate two kinds of adoption; one an 
unrestricted adoption; the other an adoption restricted by the 
terms and conditions set forth in the petition for and consent 
to adoption. 

If no terms or conditions axe contained in the petition 

for or consent to the adoption of a minor child, then the adop- 

tion is unrestricted, and the rights of the adopted child and 

adoptive parent are governed by the provisions of section 1572, 

Comp. St. 1922. 

RIicHT To INHERIT. The right to inherit property of a 

deceased person is created by statute. The legislature may 

confer upon adopted children and adoptive parents the right to 
inherit, each from the other. 


4 In case of the unrestricted adoption of a 
minor child, section 1572. Comp St. 1922, confers on the adopted. 
child and the adoptive parent the right to inherit, each from 
the other. 


Where. in the manner provided by statute, 
the natural parent of a minor child consents to its unrestricted 
adoption. he thereby relinquishes and surrenders his right to 
inherit from such child. 


APPEAL from the district court for Otoe counny: JAMES 
T. BEGLEY, JUDGE. Affirmed. 
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Pitzer & Tyler and Lloyd E. Peterson, for appellant: 
Paul Jessen, contra. 


Heard before Goss, C. J., ROSE, GooD, THOMPSON, 
EBERLY and HowWELL, JJ., and REDIcK, District Judge. 


Goop, J. 

This appeal arises out of the proceedings to probate 
the estate of Logan Enyart, deceased, who died intestate 
and left surviving him no widow or issue. From an order 
and judgment of the county court, finding that George 
S. Koser, the natural father of decedent, was not the 
heir and entitled to inherit, and determining that Kath- 
erine Enyart, the adoptive mother of decedent, was en- 
titled to inherit, Koser, the natural father, appealed to 
the district court. A trial in that court resulted in find-. 
ings and judgment, similar to those in the county court, 
from which Koser has appealed to this court. 

From the record it appears that on the 29th of Sep- 
tember, 1903, by proceedings in all respects regular and 
valid, Katherine Enyart, with the consent of her husband, 
adopted Logan E. Koser, then one year of age. George 
S. Koser and Hazel K. Koser, the parents of the minor 
child, consented to the adoption and relinquished all right 
to the custody of and control over the child to the adop- 
tive mother. By the adoption proceedings the child was 
given the name of Logan Enyart. July 29, 1925, Logan 
Enyart departed this life intestate, unmarried and with- 
out issue. He left an estate consisting of lands in Custer 
county, Nebraska, and some personal property. 

The principal question for determination is: Did the 
adoption proceedings and decree of adoption deprive the 
natural father of the right to inherit from his son? 

The question presented is new in this jurisdiction. The 
courts of last resort of many of our sister states have 
passed upon the question, but the decisions are not har- 
monious. It is to be noted that the statutes concerning 
adoption proceedings vary greatly in the different states, 
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and we have found no statute of any other state that is pre- 
cisely like our own. The decisions of other courts, therefore, 
can afford no safe guide to a decision in the instant case. 


Our statute relating to adoption of minor children pro- 
vides that an adult person, under certain conditions, may 
adopt a minor child. If the parents of such child are liv- 
ing, their consent in writing must be obtained, and, if the 
adopting person is married and living with his or her 
spouse, the consent of such spouse to the adoption must 
be also obtained. The statute contemplates that the per- 
son desiring to adopt shall file in the county court a pe- 
tition, and therein set forth the terms and conditions on 
which the adoption is desired to be made. Before a decree, 
the parents or persons having legal control of such minor 
child are required to file a written consent, wherein they 
’ voluntarily relinquish all right to the custody of and power 
and control over said minor child and all claim and inter- 
est in and to his or her services and wages. Thereafter, 
a time is appointed by the county court for a hearing, and 
a notice must be given of the time and place thereof; and, 
if upon such hearing the court shall find that the adoption 
is for the best interests of said minor child, a decree shall 
be entered in accordance with the terms and conditions 
of said petition and consent. It is further provided by 
section 1572, Comp. St. 1922: “Unless the terms and con- 
ditions in such consent and petition otherwise provide, the 
person or persons adopting, and the child adopted shall 
after adoption, sustain toward each other the usual relation 
(and the adopted child shall have bestowed upon him or her 
equal rights, privileges and immunities of children born in 
lawful wedlock) of parent and child, and shall have all the 
right and be subject to ail the duties of that relation, and 
the parents of such adopted child shall, thereafter, stand 
relieved of all parental duties toward, and all responsi- 
bility for, said minor child and shall have no right over 
it.” The brackets do not appear in the statute. The 
reason for the interpolation will appear later. 
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At common law, adoption of heirs or children was un- 
known. For some time after the enactment of adoption 
statutes the courts were inclined to their strict construc- 
tion because they were said to be in derogation of the 
common law. Later, the humanitarian aspects and pur- 
poses of such statutes were recognized, and the courts 
generally evinced a disposition to give them a liberal rather 
than a strict construction. This court has adopted the 
rule of liberal construction. Ferguson v. Herr, 64 Neb. 659. 
It is evident that our statute contemplates two kinds of 
adoption; one is restricted by the terms and conditions 
contained in the petition for and consent to the adoption; 
and the other is an unrestricted adoption. If no terms 
and conditions are contained in the petition and consent, 
the adoption is without restriction and is subject to and 
governed by the terms of said section 1572. 

The petition for adoption, involved in this action, con- 
tained no restrictions or conditions relative to the rights 
and privileges of the adopting parent or adopted child. 
The first 12 words of section 1572, Comp. St. 1922, there- 
fore, have no application to the facts herein involved. The 
decree in the adoption proceedings found that, in the man- 
ner required by law, the natural parents of Logan E. Koser 
had voluntarily relinquished all right to the custody of 
and control over said minor and to his services and wages, 
and that it was for the best interests of said minor child 
that he should be so adopted. Following the findings, the 
court decreed that “the right to the custody of and power 
and control over said Logan E. Koser and its services and 
wages by its father and mother, George S. Koser and 
Hazel K. Koser, shall and do cease and determine from 
this date, and that said Logan E. Koser shall be the 
adopted child of said Katherine Enyart upon the condi- 
tions of the sworn statements made herein, and shall take 
‘the surname of said Katherine Enyart, and be known as 
Logan Enyart, and be subject to her exclusive custody 
and control, and shall possess all the rights, privileges and 
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immunities of children born in lawful wedlock.” Neither 
the petition, consent nor decree of adoption contains any 
restriction or conditions limiting the right of the adopted 
child to inherit from the adoptive parent, nor the right 
of the adoptive parent to inherit from the adopted child. 
The respective rights of the adopted child and the adop- 
tive parent to inherit, one from the other, if they exist, 
-must be found by virtue of the provisions of section 1572, 
Comp. St. 1922. 

From a careful examination of section 1572, supra, it 
seems clear that what the legislature meant to say, con- 
cerning the mutual relations of the adoptive parents and 
the adopted child, may be better understood by omitting 
the words included in the brackets, as set out above. It 
would then read: “The person or persons adopting, and the 
child adopted shall after adoption, sustain toward each 
other the usual relation of parent and child, and shall have 
all the right and be subject to all the duties of that relation.” 
This statute, therefore, defines and fixes the relationship 
existing between the adoptive parent and the adopted 
child. Pursuant to this statute, the decree of adoption 
created, in law, between the adoptive parent and adopted 
child, the relation of parent and child, and further pro- 
vided that after adoption they shall have all the right and 
be subject to all the duties of that relation. Under our 
statute of descent, as it then existed and now exists, one 
of the rights of the child was to inherit from its parents, 
if they died intestate. It was likewise one of the rights 
of the parent to inherit from the child, if the latter died 
intestate, leaving surviving no widow or issue. 

The right of inheritance is created by statute. It is 
within the power of the legislature to determine what 
persons or whether any person shall inherit from one who 
dies intestate, and to determine what proportion of the 
decedent’s estate shall descend to any particular person 
or class of persons. The legislature creates and may take 
away the right to inherit. It is within the power of the 
legislature to confer the right of inheritance upon adopted 
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children or adoptive parents, as well as upon natural chil- 
dren and parents. If there are no restrictions, limitations 
or conditions in the adoption, our statute of adoption cre- 
ates the legal relation of parent and child and gives to the 
adoptive parent and the adopted child all of the rights 
that pertain to that relation by virtue of the statute of 
descent. 

Construing our statute of adoption and descent together, 
this court has heretofore held that the adopted child in- 
herits from the adoptive parent. Ferguson v. Herr, supra; 
Martin v. Long, 53 Neb. 694. But the right conferred by 
statute is a reciprocal one, because it depends upon a rela- 
tion that is created by the adoption under our statute. The 
relation of parent and child having been thus created 
the right of the adoptive parent to inherit is the same as 
was or would have been that of the natural parent. The 
natural parent consented to the establishment of this re- 
lation. By his formal act, he consented that another should 
step into his place and, in legal effect, become the parent 
of his child, and thereby consented that such other person 
should have all the right which he, himself, but for the 
adoption, would have had. By his own voluntary act, 
Koser transferred from himself to Katherine Enyart the 
right of a parent to inherit from the adopted child, Logan 
Enyart. 

Much has been said and written upon the natural rights 
flowing from the ties of kinship, relative to the right of 
inheritance, but, as we view the question, it is to be deter- 
mined not as a matter of sentiment but as a matter of law, 
which has been settled by the law-making power of the 
state. 

Under our statutes of adoption and descent and under 
the facts as they are disclosed by the record, Katherine 
Enyart is the legal heir of and is entitled to inherit the 
estate left by Logan Enyart, deceased. 

Other questions were presented on oral argument and 
in the briefs, but the conclusion which we have reached 
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upon the one discussed renders it unnecessary to consider 
others. 
The judgment of the district court is 
AFFIRMED. 
Note—On right to inherit, see 43 L. R. A. n. s. 1056; 1 R. 
C. L. 613; 1R. C. L. Supp. 215. 


HARRISON STATE BANK, APPELLANT, V. FIRST NATIONAL 
BANK OF OMAHA ET AL., APPELLEES. 


FILED FEBRUARY 138, 1928. No. 25520. ; 

1. Banks and Banking: Deposits. “A deposit in a bank made in 

the ordmary course of its business is presumed to be general, 

and not special.” State v. Farmers & Merchants Bank, 114 Neb. 
378. 


GENERAL Deposits. ‘When money is so deposited, it 
ceases to be the money of the depositor, and becomes the money 
of the bank, and the depositor becomes a creditor of the bank 
to the extent of such deposit, which credit the bank can apply 
to a matured debt owing to it by such depositor.” State v Far- 
mers & Merchants Bank, 114 Neb. 378. 

CuHeEcks. It is a general rule, subject to certain ex- 
ceptions, that the issuance and delivery of a check or draft to 
the payee does not create an assignment pro tanto of the funds 
drawn against, nor does it give rise to a cause of action, either 
at law or in equity, in favor of such payee as against the 
bank on which drawn, unless and until it has been accepted or 
certified to by the drawee. 

4. Customs: ALLEGATION AND Proor. It is incumbent upon one 
‘relying on a special custom as a basis for recovery, not only 
to allege and prove such custom, but also to prove that the 
person sought to be bound thereby had knowledge thereof and 
contracted in reference thereto. 


5. Pleading. One claiming under an exception to a general rule 
carries the burden of alleging and proving facts which would 
bring him within such exception. 


6. Cases Distinguished. Gruenther v. Bank of Monroe, 90 Neb. 


280, and Soppe v. Mechaley, 108 Neb. 264, examined and dis- 
tinguished. 


VoL. 116] JANUARY TERM, 1928. 457 
Harrison State Bank v. First Nat. Bank. 


. APPEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JUDGE. Affirmed. 


 §. L. Winters, for appellant. 


. Congdon, Finlayson & Burke, Boyd & Metz, E. D. Crites, 
F. A. Crites and Brome & Ramsey, contra. 


' Heard before ROSE, DEAN, Day, GooD, THOMPSON and 
EBERLY, JJ., and REDICK, District Judge. 


THOMPSON, J. 

' Appellant brought this suit in the district court for 
Douglas county to recover judgment for the sum of 
$1,685.79, with interest, against the appellee First National 
Bank of Omaha, and for equitable relief against it and 
other appellees. Judgment was entered in favor of each 
appellee, and the action dismissed at appellant’s costs, to 
reverse which it appeals. ’ 

For the sake of brevity, the parties to this suit will be 
designated herein as follows: Appellant as plaintiff; First 
National Bank of Omaha as defendant; First National 
Bank of Harrison as Harrison National Bank; Ralph S. 
Pryce, receiver, who was succeeded during the trial by 
Harry Hall, as receiver; Sioux National Bank of Harrison 
as Sioux Bank. 

‘ As a basis for the equitable relief sought, the plaintiff 
alleged, in substance: That the Harrison National Bank 
and the plaintiff were situate at Harrison, Nebraska; 
that it was customary between them to meet on the after- 
noon of each day, in one or the other of the banks, to 
clear such day’s business as between them, which was done 
by totaling the respective amounts of checks paid by the 
one for the other, and each giving to the other its check for 
the sum of such respective totals, drawn on its correspond- 
ent bank, in which it had deposited money for that pur- 
pose; that such custom was by each of the payees, as to 
the checks herein involved, relied upon, as was well known 
to each of the correspondent banks; that by reason thereof 
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the respective checks in suit were each an equitable ap- 
propriation pro tanto of the funds so held by the bank on 
which it was drawn and that such fund to that extent was 
not affected by the insolvency of the Harrison National 
Bank, nor subject to offset on other of its indebtedness 
owing to the depository bank. 

The facts leading to this deduction on the part of plain- 
tiff were each and all denied by the defendant. Without 
entering into a discussion as to the effect of the federal 
statute regulating the priority of liens in the distribution 
of the assets of an insolvent national bank, and the con- 
struction given to such statute by the courts of the United 
States as evidenced by the conclusion reached in First 
Nat. Bank of Chicago v. Selden, 120 Fed. 212, and Cook 
County Nat. Bank v. United States, 107 U. S. 445, and 
other cases, it is sufficient to say that the evidence ad- 
duced as reflected by the record does not sustain the 
plaintiff’s allegations, but on the contrary reveals the 
following pertinent facts: That the plaintiff and defend- 
ant banks are corporations organized under the law, for 
the purpose, and located, as by their respective names in- 
dicated, and were operating as such at the dates covered 
by the transactions here receiving our consideration. 
However, the Harrison National Bank became and was 
insolvent on and prior to the 4th day of February, 1924, 
and at the close of business on February 2, 1924, closed its 
doors, and by order of the comptroller of the currency, 
owing to such insolvency, such doors were never reopened. 
On the 12th day of February, 1924, a receiver was duly 
appointed to wind up its affairs, in pursuance of which its 
assets were sold as hereinafter indicated. In the course 
of its business the Harrison Nationa] Bank had as its cor- 
respondent bank the defendant, wherein it kept a reserve 
account subject to check or draft in the ordinary course of 
business, and plaintiff had as its correspondent the Live 
Stock National Bank of Omaha (hereinafter referred to 
as Live Stock Bank), in which it kept a deposit similar to 
that of the Harrison National Bank. Plaintiff and the 
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Harrison National Bank, as was their usual practice, met 
on the afternoon of each day, by and through their re- 
spective representatives, and each gave to the other a draft 
(called by plaintiff a check) for the full amount of clear- 
ances for that day on its correspondent bank. In pursu- 
ance of this practice, on February 1, 1924, the Harrison 
National Bank executed by its assistant cashier and de- 
livered to plaintiff a draft drawn on defendant for $475.30, 
payable to J. L. Gerlach, plaintiff’s cashier, and for the 
plaintiff’s use and benefit; and on the same day and at the 
same time J. L. Gerlach, as such cashier of plaintiff, exe- , 
cuted and delivered to the Harrison National Bank a draft 
on the Live Stock Bank for $1,975.26, the same being the 
amount due from plaintiff to such Harrison National Bank 
for the day’s business. On the following day the Harrison 
National Bank executed by its assistant cashier and de- 
livered to plaintiff a draft drawn on defendant for 
$1;210.49, payable to J. L. Gerlach, cashier of plaintiff, and 
for the Jatter’s use and benefit; and on the same day and 
at the same time J. L. Gerlach, as plaintiff’s cashier, exe- 
cuted and delivered to the Harrison National Bank a draft 
drawn on the Live Stock Bank for $2,462.78, which was 
the amount then due the Harrison National Bank from 
plaintiff on such day’s business. The two drafts held by 
the Harrison National Bank were forwarded to defendant 
to be collected and credited by it to the deposit account of 
the sending bank. The two drafts held by plaintiff were 
forwarded to the Live Stock Bank for collection and credit 
to plaintiff’s deposit account. The Live Stock Bank, how- 
ever, was first to present its two drafts to defendant for 
payment, which it did on February 4, 1924. Payment there- 
of was refused by defendant, for the reason that the Harri- 
son National Bank had closed its doors to business under 
the order of the comptroller of the currency, owing to its 
insolvency, and further that defendant had been so notified. 
These two drafts were duly protested for the above indicat- 
ed reasons, and form the basis of this action. On the next 
day defendant presented the two drafts which plaintiff 
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had given to the Harrison National Bank to the Live Stock 
Bank and received payment therefor, which funds were 
by defendant placed on deposit to the credit of the Harri- 
son National Bank in its account with defendant. A year or 
more prior to the receipt of such last named item the Ne- 
braska National Bank of Omaha had been organized, and 
in due course of business the Harrison National Bank had 
become indebted to it in the sum of $25,000, or over, and 
had secured such indebtedness by placing with such credit- 
or as security collateral consisting of notes and mortgages 
. of the value of at least $40,000. After making such $25,- 
000 loan and receiving the collateral, the Nebraska Na- 
tional Bank became insolvent, was taken charge of by the 
comptroller of the currency, and in the course of the liqui- 
dation of its assets, and about three months prior to the 
transactions here in question, the note evidencing this 
indebtedness of $25,000 together with the collateral secur- 
ing the same, had been sold and delivered, by and through 
the orders of such comptroller, to the defendant, for a 
consideration that is unquestioned in this case. Shortly 
after receiving payment of the two drafts from the Live 
Stock Bank, the defendant offset the amount then on de- 
posit in its bank to the credit of the Harrison National 
Bank, to wit, $20,952.51, by crediting the same on the note 
secured by such collateral (which note was then past due), 
and subsequently other amounts were so collected and cred- 
ited by defendant. These transactions were reported to the 
receiver of the Harrison National Bank, which reports, 
under the direction of the comptroller of the currency, 
were in all things approved. On June 28, 1924, the re- 
ceiver of the Harrison National Bank, in furtherance of 
the liquidation of its assets, entered into a contract of 
sale, under the direction of the comptroller, with the Sioux 
Bank, whereby this collateral was sold and afterwards by 
the receiver turned over to it for a valuable consideration, 
and later, as provided in such contract of sale, there was 
paid to defendant by the Sioux Bank the balance due on 
the $25,000 note of the Harrison National Bank. A fur- 
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ther and detailed report of the acts of the defendant in off- © 
setting the deposit of the Harrison National Bank against 
indebtedness owing by the latter to the former was made 
by defendant to the receiver on August 16, 1924. 

The record is without evidence showing notice of plain- 
tiff’s claim to any one connected with this suit (save that 
the drafts were presented to defendant for payment by the 
Live Stock Bank on February 4, 1924, as heretofore 
stated) or that plaintiff held or claimed to hold an equi- 
table lien as against the defendant, or any property held 
by it belonging to the Harrison National Bank or the trust 
growing out of its insolvency, until the commencement of 
this action in October, 1924. Further, there is no evidence 
showing, or tending to show, an agreement, either verbal 
or written, between the plaintiff and the Harrison National 
Bank, or between them or either thereof with this defend- 
ant, changing any of the deposits in question from a gen- 
eral to a special deposit, as between the depositor and the 
depository bank. Neither is there any evidence showing 
notice to either of the depository banks of the claimed 
custom existing between plaintiff and the Harrison Na- 
tional Bank in their mode of clearance of each day’s busi- 
ness, or the claimed relation of such transactions to the 
respective deposits on which checks and drafts were drawn. 

From the foregoing facts, we conclude as follows: 

That the deposit in defendant bank, as also that in the 
Live Stock Bank, was general in its nature, and, as between 
the parties hereto, it simply created a status of debtor and 
creditor between the depositor and the cepository bank. 
State v. Farmers & Merchants Bank, 114 Neb. 378. 

That it was defendant’s duty to refuse payment of the 
drafts drawn on it by the Harrison National Bank in favor 
of J. L. Gerlach, cashier; a breach of which duty would 
have rendered it liable for damages. 

That the defendant was acting within its legal rights 
when it offset the indebtedness held by it against the Har- 
rison National Bank by the deposit of such latter bank. 
“The rule may be broadly stated, that the bank has a gen- 
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eral lien on all moneys and funds of a depositor in its pos- 
session for the balance of the general account.’”’ Morse, 
Banks and Banking (5th ed.) sec. 324; State v. Farmers & 
Merchants Bank, 114 Neb. 378; First Nat. Bank of Chi- 
cago v. Selden, 120 Fed. 212; New York County Nat. Bank 
v. Massey, 192 U. S. 188. This same rule applies even 
where the note evidencing the indebtedness is secured by 
collateral, as in the instant case. Livingstain v. Columbian 
Banking & Trust Co., 77 S. Car. 305; Cockrill v. Joyce, 
62 Ark. 216. 

That the issuance and delivery of the drafts in question 
was not an assignment pro tanto of the funds drawn 
against, and did not give rise to a cause of action, either 
at law or in equity, in favor of the payee named therein as 
against the bank on which they were drawn, unless and 
until such drafts were accepted or certified to by the 
drawee bank, neither of which took place in this case. 
Comp. St. 1922, sec. 4799; Superior Nat. Bank v. National 
Bank of Commerce, 99 Neb. 833; Gasper v. Security State 
Bank, 109 Neb. 495. The same rule is controlling in the 
federal courts. “A check holder, as such, cannot maintain 
either an action at law or a suit in equity against the 
bank on which the check is drawn; the check being held, 
as between maker and payee, not to be an assignment pro 
tanto, even in equity, of the indebtedness owing by the 
bank upon which the check had been drawn.” First Nat. 
Bank of Chicago v. Selden, 120 Fed. 212. This statement 
is supported by Laclede Bank v. Schuler, 120 U. 8. 511, and 
Fourth Street Bank v. Yardley, 165 U. S. 634. 

That the claimed custom, if any such existed, was one 
special in its nature. of which the depository bank was 
without notice. Henée, defendant was not bound by rea- 
son of such claimed custom. First Nat. Bank of Hastings v. 
Farmers & Merchants Bank, 56 Neb. 149; Bixby v. Bruce, 
69 Neb. 78. : 

That one claiming under an exception to a general rule 
earries the burden of alleging and proving facts which 
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would bring him within such exception. This burden cer- 
tainly has not been met by the record before us. 

The facts in the instant case are plainly distinguishable 
from those under consideration in Gruenther v. Bank of 
Monroe, 90 Neb. 280, and Soppe v. Mechaley, 108 Neb. 264. 

As the record in this case is without substance which 
would make it an exception to the general rules hereinbe- 
fore announced, and as we have found that the plaintiff’s 
claim of lien, under the record, is without basis in contract, 
in duty imposed, or in equity, it necessarily follows that 
the judgment of the trial court is right, and it is, 

AFFIRMED. 


RIVETT LUMBER & COAL COMPANY, APPELLANT, V. ANTON 
P. LINDER ET AL., APPELLEES. 


FILED FEBRUARY 138, 1928. No. 25796. 


Appeal. The opinion in Rivett Lumber & Coal Co. v. Linder, 113 Neb. 
567, examined and construed. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Reversed, with directions. 


Hainer, Flansburg & Lee and Brome & Ramsey, for ap- 
pellant. 


Sidney W. Smith and Anson H. Bigelow, contra. 


Heard before Goss, C. J., RoSE, DEAN, GoOD, THOMPSON, 
EBERLY and HOWELL, JJ., and REpDICK, District Judge. 


THOMPSON, J. 

So far as material for our present consideration, this 
was an action in equity heretofore instituted in the district 
court for Douglas county by the appellant herein to fore- 
close a mechanic’s lien. There was a decree entered, in 
usua! form in such cases, in favor of plaintiff and against 
the defendants, Anton P. Linder, and Eunice E. Linder, 
and John J. Healy, as a balance due it for materials fur- 
- nished in the sum of $2,433.41, and the court ordered that 
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if such sum was not paid within 20 days the properties 
covered by such lien be sold and the proceeds applied to the 
payment of plaintiff’s debt. To reverse such judgment ap- 
peal was had to this court, and the issues were determined 
as reported in Rivett Lumber & Coal Co. v. Linder, 113 
Neb. 567, wherein it will be found that we concluded, as to 
the materials used in the construction of a garage and 
repairs placed on three certain old dwellings on the prem- 
ises, that such materials were improperly included in the 
items going to make up the $2,433.41 and should be de- 
ducted therefrom, or speaking literally in such opinion we 
said: 

“The building materials used in the erection of the ga- 
rage cannot be made the basis for a lien claimed by reason 
of the erection of certain dwellings, nor can they legally be 
charged therein. * * * The plaintiff bid on a bil] or list 
of lumber and material which was to be, and was, sup- 
plied in triplicate, and entered into the construction of 
the three dwellings, and materials included in such bill or 
list and the extras furnished in connection with the erec- 
tion of these dwellings, and furnished within the limita- 
tions of the statute, creating the right to a lien, are proper 
items in the lien and their payment is secured thereby. 
But those items which went into the construction of the 
garage are not so protected, and, in so far as they are 
included in the amount found due the plaintiff, such find- 
ing and decree are not supported by the evidence. * * * 
What has been said as to the material used in the erection 
of the garage applies with even greater force to the ma- 
terial furnished for the repairs on the old dwellings al- 
ready on the lots covered by the lien and charged in the 
liens sought to be foreclosed as furnished under the con- 
tract ‘for the erection of certain dwellings.’ It follows 
that the finding of the referee and the trial court, so far 
as it is based upon the value of material used in the erec- 
tion of the garage and the repairs of the old dwellings, is 
unsupported by evidence. “he appellant is entitled to 
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have deducted from the amount of the lien the amounts 
charged therein for materials that entered into the garage 
and for the materials used in the repair of the old dwell- 
ings and which were charged in the lien. * * * The case 
is reversed and remanded for further proceedings in con- 
formity with this opinion.” 

After adopting this opinion, a mandate in harmony 
therewith was issued and sent to the district court for 
Douglas county, where the same was filed, and later the 
cause was again called for hearing, and plaintiff furnished 
proof of the different items of materials claimed to have 
been used in the construction of the garage and in the re- 
pair of the old dwellings, and the value thereof which ag- 
gregate $628.18, and asked that such sum be credited on 
the original judgment and decree in the case, and that 
the judgment and decree as thus corrected be permitted 
to remain in full force and effect, or that a new decree 
be entered, as it may suit the purpose of the court, for 
the sum of $1,805.23, being the balance due plaintiff after 
deducting the $628.18 from the $2,433.41. To all of which 
defendants Linder objected, which objections were sus- 
tained by the court, and the action dismissed. To the 
sustaining of such objections, and the dismissal of the 
action, the plaintiff excepted, and for reversal prosecutes 
this appeal. 

As we glean from the record, the briefs submitted, and 
the oral arguments, we are lead to conclude that the theory 
of the defendants, as well as that of the trial court, was 
that the cause was reversed and remanded for trial gen- 
erally, while plaintiff’s theory was that the cause was re- 
versed and remanded simply for the purpose of permitting 
a hearing to ascertain the materials used in the construc- 
tion of the garage and those used in repairs placed on the 
old dwellings, and that the ascertained values of these 
should be added and the amount thereof credited upon the 
sum found and entered in the original judgment or decree 
as of its date, save as to dates and the amount found due 
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to plaintiff. This theory of the plaintiff, with which we 
agree, is clearly in harmony with the purpose and intent 
of our previous opinion. 

Further, we conclude from the evidence that the plain- 
tiff was right in its computation of the value of the ma- 
terials that entered into the construction of the garage, 
as well as those used in the repair of the old dwellings, to 
wit, that such value was the sum of $628.18. From the 
foregoing, it follows that the trial court erred in not enter- 
ing a new decree in harmony with plaintiff’s theory as 
hereinbefore indicated, and also erred in dismissing the 
action. 

The judgment of the trial court is reversed, and the 
cause remanded, with directions to it to enter a new de- 
cree identical with the original, except as to dates, and ex- 
cept that the amount found due and owing to plaintiff 
shall be $1,805.28, with interest thereon at 7 per cent. 
per annum from the date of the original decree; further, 
plaintiff shall pay all costs made by it, and the defendants 
Linder all costs made by them, since the Aang of the man- 
date in the trial court. 

REVERSED. 


RALPH E. WEAVERLING, APPELLEE, v. LOUIS W. MCLENNAN 
ET AL., APPELLEES: LINCOLN LIFE COMPANY, APPELLANT. 
LINCOLN LIFE COMPANY, APPELLANT, V. LOUIS We 
MCLENNAN, APPELLEE. 


FILED FEBRUARY 13, 1928. - No. 25323. 

1. Equity. The equitable principle expressed in the maxim, “He 
who comes into equity must come with clean hands,” being 
founded on public policy, public policy may require its? relaxa- 
tion or limitation. Even when the parties have been found to 
be in pari delicto. relief has at times been awarded on the 
ground that in the particular case public policy has been deemed 
to be best conserved by that course. 


Where equity has assumed to act, it must do complete 
justice, regardless of whether litigants originally came into 
court with unclean hands. 
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Record and evidence examined, and held to sustain the 
findings and decree of the district court. 


APPEAL from the district court for Lancaster county: 
MASON WHEELER, JUDGE, Affirmed. 


Paul F. Good and Joseph S. Wishart, for appellant. 


Frederick J. Patz, Sterling F. Mutz, J. W. Kinsinger, 
A. W. Richardson and Hall, Cline & Williams, contra. 


Heard before Goss, C. J.; RosE, DEAN, GooD, THOMPSON 
and EBERLY, JJ. 


EBERLY, J. 

This action was commenced as an action in equity in 
the district court for Lancaster county, Nebraska, by Ralph 
E. Weaverling, whose pleadings designate Louis W. Mc- 
.Lennan, the First National Bank of Lincoln, Nebraska, the 
First Trust Company of Lincoln, Nebraska, and the Lin- 
coln Life Company, defendants. In this action Harriet 
P. Collman, as executrix of the last will and testament of 
O. Jansen Collman, deceased, intervenes, praying equitable 
relief against McLennan. 

The Lincoln Life Company, a dissolved corporation, after 
the commencement of the above proceedings, likewise com- 
menced a separate action against McLennan in the district 
eourt for Lancaster county, Nebraska. By stipulation of 
all parties in interest the district court consolidated the 
above actions in which issues had been properly joined, 
which thereafter proceeded to trial as an action in equity 
in which, speaking generally, the interests of all parties 
named above, excepting McLennan, were opposed to the 
interests which McLennan asserted as defendant. The 
decree entered by the district court, in so far as it was 
favorable to McLennan, was brought to this court for re- 
view by trial de novo by the Lincoln Life Company, who 
appears here as the sole appellant. This entire litigation, 
so far as now before us, had its sources in, and arose out 
of, the transaction covering the increase of the capital 
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stock of the appellant company in the month of April, 1920. 
Previous to that time the Lincoln Life & Accident Com- 
pany, subsequently known as the Lincoln Life Company, 
and hereinafter to be referred to as the insurance com- 
pany, was engaged in a successful business in Lincoln, Ne- 
braska, O. Jansen Collman was the general manager and 
director thereof, and due to control of stock and undoubted 
experience in the insurance business exercised a prepon- 
derating influence in its affairs. McLennan owned one 
share of stock, was superintendent of agents and agencies, 
and also, by grace of Collman, was a director of the com- 
pany. The president of the company was not “active,” 
as that term is understood in insurance circles, and the 
actual management of the company’s affairs devolved 
largely, if not exclusively, on O. Jansen Collman. 

During the spring of 1920 those then controlling the des- 
tiny of this insurance company became desirous of hav-. 
ing it enter the insurance business in the state of Minne- 
sota. In order to comply with the laws of that state, as 
a prerequisite to the commencement of business therein, 
it was necessary that the assets of the insurance company 
be substantially increased, and in view of circumstances 
detailed in the evidence it was deemed highly important 
that such increase be secured, and the right to carry on 
business in that state be acquired, not later than May 1, 
1920. 

The evidence in the record is practically undisputed, and 
indicates with reasonable certainty that the plan first 
adopted to secure the desired end contemplated (a) an 
increase of the capital stock by 1,202 shares; (b) that 
these shares should be sold at $300 a share prior to May 1, 
1920; (c) that McLennan should be in charge of the sell- 
ing campaign. 

A considerable portion of the new stock had been sold 
under this plan when, unfortunately for the venture, the 
results of the general deflation of that year became evident. 
The result was to so chill sales that, when the latter part 
of April, 1920, arrived, it was patent that some 460 odd 
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shares of stock could not be then disposed of in the manner 
planned prior to May 1 ensuing. It is also patent that, 
when this emergency became apparent, a further agree- 
ment was entered into between the interested parties, 
but what the terms and conditions of that agreement were 
is a matter of dispute, and on it the evidence conflicts. 


However, it is quite certain, and, in fact, without seri- 
ous dispute in the evidence, that under the inspiration and 
leadership of Collman the unsold stock, so far as the stock 
register of the insurance company, at least, was concerned, 
was issued in substantially equal amounts to Collman and 
McLennan; that Collman with McLennan’s assistance ne- 
gotiated “loans” to the extent of $136,000 with various 
banks in Lincoln and vicinity. The ultimate agreements 
with these banks for these “loans” contained, contemplated, 
and provided for, at least, the following: That Collman 
and McLennan should execute individual notes bearing in- 
terest at 8 per cent. aggregating the amount named; that 
stock of the insurance company issued on that date was 
to be deposited as collateral to such loans; that this col- 
lateral so deposited was to be sold by the insurance com- 
pany and its agencies as soon as possible; that the banks 
were to receive the proceeds of such sales; that the pro- 
ceeds thus received were to be by the banks indorsed on 
the notes which the collateral secured; that the banks, in 
consideration of the notes received (made by Collman and 
McLennan), were to issue directly to the insurance com- 
pany certificates of deposit of equal amount payable to it, 
bearing interest at the usual rate; that in addition the 
understanding was that the insurance company was to 
hold, and was not to cash, such certificates of deposit thus 
issued, and banks issuing same should be required to pay 
out nothing thereon, except to the extent that the note for 
which such certificate was issued thereafter was actually 
paid to the bank issuing the same; that the subsequent re- 
newals' of unpaid notes or unpaid portions thereof and un- 
paid certificates or unpaid portions thereof, which passing 
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time might necessitate, should be identical as to date, due 
date, and amount. 

It seems that in carrying out this plan “loans” aggre- 
gating $136,000 were made, of which McLennan executed 
and delivered the following: First National Bank of Lin- 
coln, Nebraska, $30,000; Lincoln State National Bank, 
$10,000; Elgin State Bank of Elgin, Nebraska, $24,000; 
Farmers State Bank of Dodge, Nebraska, $12,000; First 
- National Bank of Lincoln, Nebraska, $20,000. This last 
named note was executed and delivered jointly with O. Jan- 
sen Collman. The total of these notes amounts to $96,000. 
There were issued to McLennan at this time by the in- 
surance company 283 shares of stock, all of which, to- 
gether with other shares of borrowed stock, were by him 
deposited as collateral security for the notes thus executed 
by him with the banks making the loans. The bank re- 
ceiving the note advanced no cash thereon, but issued in 
lieu of cash certificates of deposit to the insurance com- 
pany direct in an amount equivalent to the face of the 
notes received bearing the usual rate of interest, which 
certificates were then received by Collman in behalf of the 
insurance company and placed in its assets as “admitted 
assets.” The insurance company, by proper authorities 
and after examination, was thereupon approved as having 
assets sufficient to enable it to do business in Minnesota, 
and as having properly increased its capital stock. 

It also appears that some of the stock thus pledged was 
thereafter sold. The proceeds were turned over to the 
bank and by it credited on the notes secured by the stock 
so sold. The insurance company was then first permitted 
to withdraw the amounts equivalent to the shares thus re- 
ceived by the bank. And it also appears both the unpaid 
portions of the certificates as issued by the banks and notes 
executed by McLennan were renewed by the respec- 
tive makers from time to time in identical amounts with 
identical face and date, and with identical maturities. 
In fact, the course of business contemplated by the 
agreements which preceded making the “loans” ap- 
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pears to have been observed by all parties as long 
as the insurance company was a going concern, ex- 
cept in one instance where O. Jansen Collman assumed 
authority, without concurrence of McLennan to abrogate 
it or modify it in part with the Lincoln State National 
Bank. Thereafter, Collman, the “moving spirit of the 
company,” died. 

In 1924 the surviving stockholders authorized the com- 
pany to dispose of its business, which was done and the 
company voluntarily dissolved. It was and is perfectly 
solvent, and its affairs are now in the hands of the stat- 
utory trustees for liquidation. It appears that the assets 
for distribution among the stockholders will amount to 
$240 for each share of stock outstanding. 

The present appeal now presented to this court involves 
an attempt on part of the interests opposing McLennan to 
compel the payment of the unpaid portions of the indebted- 
ness originally represented by the $96,000 notes by Mc- 
Lennan as his personal obligation without recourse to the 
assets of the stockholders for indemnification. The latter, 
as his defense, and also as a basis for affirmative relief in 
this consolidated action, contends that the course of busi- 
ness hereinbefore recited was due to, and controlled by, an 
express agreement; that this agreement contained, in ad- 
dition to the provisions which have actually and substan- 
tially been carried out by all the parties thereto, also as 
an essential part thereof, and as originally entered into 
by all parties thereto (including the insurance company) 
provisions which contemplated and provided that the trans- 
action of which the $96,000 indebtedness formed a part, 
in its entirety, was but a loan of credit by McLennan to the 
insurance company; that all of said sums borrowed were 
for the benefit of it, and that it actually received the same; 
that this agreement also involved and contained an ex- 
press agreement and understanding on part of the insur- 
ance company to fully indemnify this defendant and to save 
him harmless from any loss occasioned by the transaction 
before us; that the indebtedness created was in truth and 
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in fact the indebtedness of the insurance company; that 
the provisions of this contract requiring said indebtedness 
to be discharged by the proper application of the proceeds 
of the sale of stock pledged, and providing for the issuance 
of certificates of deposit by the banks with the agreement 
that such certificates should not be cashed by the insur- 
ance company until the notes or renewals thereof for which 
said certificates of deposit had been originally issued by 
the banks had been actually paid, were designed and in- 
tended to accomplish this desired ‘end. 

With all and every part of this contention the appellant 
took issue in the court below. These propositions were 
submitted to the district judge on conflicting evidence 
largely oral in its character, and from the decision of that 
court sustaining the defendant’s contention the insurance 
company appeals. 

It is undoubtedly true when an action in equity is ap- 
pealed, it is the duty of this court to try the issues de novo, 
and to reach an independent conclusion without reference 
to the findings of the district court. But when evidence 
on material issues so conflicts that it cannot be reconciled, 
this court will consider the fact that the trial court heard 
the witnesses and observed their manner of testifying, and 
must have accepted one version of the facts rather than 
the other. In this view of the case we find no difficulty in 
adopting as our independent conclusion the determination 
as to facts made by the trial court. Greusel v. Payne, 107 
Neb. 84. 

At this point we will consider the contention of the ap- 
pellant that the law will not lend its aid to the party whose 
defense to an action is based on an illegal and immoral 
contract or agreement, or as tritely expressed, “He who 
comes into equity must come with clean hands.” In the 
discussion of this proposition it is but fair to concede that 
the obvious purpose of all concerned in the transaction hbe- 
fore us with reference to the increase of the capital stock 
of the insurance company; including the appellant as well 
as the defendant, was to substantially circumvent the re- 
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quirements of the state of Minnesota on the subject of ad- 
mission of the company to do business in that state, and 
as a means to that end to deceive the insurance authorities 
of our state. But, it must be admitted that the deception 
itself was actually achieved by the appellant acting through 
its own officers of which Collman was the moving and 
controlling spirit who made use of the certificates of de- 
posit. 

The defendant herein, in the light of the accepted evi- 
dence of the record, occupied the relation to this situation 
which, for want of a better term, we will denominate as 
an accessory before the fact of deception. While it may 
be conceded that the plan actually followed was not in- 
' tended to, and did not, so far as the record discloses, oper- 
ate to the injury of the stockholders or of the insurance 
company, and may have indeed promoted the financial in- 
terest of both, it must be admitted that deception was con- 
templated and involved. 

The effect of the now questioned transaction was to cre- 
ate a distinct fund evidenced by the certificates of deposit 
and their unpaid renewals. This fund is now in possession 
of the statutory trustees who, under the findings of this 
court, were and are chargeable with notice of the actual] 
facts as to its source. They now seek to retain this fund 
for division among the surviving stockholders discharged 
of all obligations brought into being by its very creation. 

However, in the present proceedings in which appellant 
trustees were of the moving parties, the powers of equity 
have been invoked and relief secured against the defendant 
as to causes of action growing out of, connected with, and 
identified as, part of the same questioned transaction. 
Under these circumstances is the maxim, “He who comes 
into equity must come with clean hands,” applicable? May 
it properly be used to secure a denial to the defendant of 
equitable relief to which that portion of the questioned 
transaction plainly entitles him, and at the same time com- 
pel compliance with obligations which the same insepar- 
able transaction imposes upon him? It would seem not. 
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The maxim quoted being founded on public policy, public 
policy may require its relaxation. Even when the parties 
have been found to be in pari delicto, relief has at times 
been awarded on the ground that in this particular case 
public policy has been found to be best conserved by 
that course. 21 C. J. 189, sec. 175. Rather, it would seem 
that the facts before us required the application of the 
well established principle: ‘““Where equity has assumed to 
act, it must do complete justice, regardless of whether liti- 
gants originally came into court with unclean hands.” 
Wenzlaff v. Tripp State Bank, 50 S. Dak. 6. 

We have not overlooked the other assignments of error 
presented by appellant. However, we deem the principles 
announced herein as controlling so far as the contentions 
made are deemed material. 

We therefore find that the findings and decree of the 
trial court are correct as to all material matters before us, 
and the judgment of the district court is 

AFFIRMED. 


Note—See Equity, 4 A. L. R. 63; 10 R. C. L. 393; 2 R. C. 
L. Supp. 1009;5 R. C. L. Supp. 553; 21 C. J. 187 n. 24, 189 
n. 68. 


FRED W. FITCH, APPELLANT, V. DAILY NEWS PUBLISHING 
COMPANY, APPELLEE. 


FILep FEBRUARY 13, 1928. No. 25169. 


1. Libel and Slander: NEWSPAPER PUBLICATIONS. Newspapers have 
a certain duty to perform, which is to print the news and tell 
the truth about it, yet newspapers are Hable for whatever they 
publish, just the same as a private individual would be, having 
the same rights and immunities as are enjoyed by the general 
public, and no other. 

The headline, title or heading of any pub- 

lished article is a part thereof, and if printed above a privileged 

article it must give a fair reflection of a truthful report to 
follow. 
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PLEADINGS. It is a general rule that parties are privi- 
leged from suit for accusations made in their pleadings, and 
that such pleadings should ordinarily be removed from the of- 
fice of the clerk of the court only for the use of interested 
parties. 


JUDICIAL PROCEEDINGS. Privilege extends to all matters 
which have been made the subject of judicial proceeedings, 
even though such proceedings were merely preliminary, inter- 
locutory, or even ex parte, and after such proceedings a news- 
paper is entitled to privilege in giving fair reports of the con- 
tents of the instrument on file and the action of the court 
thereon. 


‘ PRIVILEGE OF THE Press. A newspaper is not 
restricted to the naked facts in reporting privileged court plead- 
ings or proceedings, but is allowed to make comment, state 
opinions, and draw inferences from the facts, provided it is 
fair, just, impartial, done in good faith, and free from animus 
against the party complaining. 


APPEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JUDGE. Affirmed. 


F. W. Fitch, Weaver & Giller and H. L. Mossman, for 
appellant. 


Gurley, Fitch & West, contra. 


Heard before Goss, C. J., DEAN, GOOD, THOMPSON and 
EBERLY, JJ., and PAINE, District Judge. 


PAINE, District Judge. 

On December 1, 1925, Fred W. Fitch, the appellant, who 
was the plaintiff in the lower court, brought this appeal 
from a dismissal of his action in the district court for 
Douglas county, Nebraska. The plaintiff, who was and is 
a practicing lawyer in the city of Omaha, brought an action 
for malicious and defamatory libel against the Daily News 
Publishing Company of Omaha, defendant in the court be- 
low and appellee in this court. 

Plaintiff charged that the libelous article was published 
on the front page of the home edition of the Omaha Daily 
News upon July 13, 1922, under a six-column headline and 
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subheads, and that it was false, garbled, scandalous and 
sensational. He further charged that he had been injured 
in his good name, suffered mental pain and anguish, sick- 
ness and nervous prostration, as well as the loss of a por- 
tion of his practice as a lawyer, to his total damage in the 
sum of $50,000. Defendant admitted the publication, but 
alleged that the facts therein were contained in a petition 
for a divorce filed against plaintiff by his wife upon the 
same day; that the article was published in good faith, 
without malice, as a matter of general information, being 
a report of court records upon which a restraining order 
had been issued, by the district judge to prevent plaintiff 
from molesting his wife, and that there having been ju- 
dicial action thereon it was privileged. The records fur- 
ther disclosed that on March 2, 1923, a divorce was granted 
to the plaintiff’s wife upon some of the grounds of ex- 
treme cruelty set out in the published article. 

The libel case was tried to a jury upon May 12, 1925, 
and all of the evidence of both parties taken. At the close 
of the trial the defendant asked that the action be dis- 
missed for lack of sufficient evidence, or in the alternative 
that the court instruct a verdict in its favor on the ground 
that the article was a publication of a judicial proceeding 
and unqualifiedly privileged, and that no presumption of 
malice existed and no express malice had been proved, 
which motion was sustained by the court. Plaintiff then 
asked to be allowed to withdraw his rest and be allowed 
to introduce evidence of express malice, which request was 
denied. 

1. As to the duty of a newspaper, Judge Anderson, in 
deciding a case in the federal court of Indiana, said: “I 
have had occasion to say before that a newpaper has a 
certain duty to perform. It was well stated by a former 
President of the United States that it is the duty of a 
newspaper to print the news and tell the truth about it. 
It is the duty of a public newspaper, such as is owned 
and conducted by these defendants, to tell the people, its 
subscribers, its readers, the facts that it may find out 
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about public questions, or matters of public interest; and 
it is its duty and its right to draw inferences from the 
facts known—draw them for the people.” United States 
v. Smith, 173 Fed. 227. 

Ordinarily, the right of a newspaper to comment or 
criticize in regard to public matters extends and is lim- 
ited to that enjoyed by the public generally, and this is true, 
whether the publication is in the form of an item of news, 
an advertisement, or correspondence. Defamatory matter 
published in good faith, in the honest belief in its truth, 
is not privileged if false because it was published as a 
matter of news. 36 C. J. 1272, 1278. 

“The usual constitutional guaranty of the ‘freedom of 
the press’ does not secure to libelers immunity from civil 
or criminal prosecution, but is intended simply to secure 
to the conductors of the press the same rights and im- 
munities, and such only, as are enjoyed by the public at 
large.” 17 R. C. L. 349, sec. 95. 

2. Many decisions have discussed the law relating to 
, the headlines set out in the newspaper, and in the case on 
trial the headline, going across six columns and reading, 
“Claims He Suspected Imaginary Lover,” is strongly ob- 
jected to by the plaintiff. 

The readers of newspapers have a right to expect that 
the bold headlines constitute a summary of the news to 
follow, but they are often lacking in this respect. It fre- 
quently happens that they mildly distort the account and 
offer an enticing bit of the article that is most sensational. 
Instead of being a short summary, they are just the pa- 
‘per’s advertisement of its news to attract attention. 

The decisions of our courts limit the use of headlines in 
two ways: First, by holding that libel may be found in 
the headlines; and, second, that the headlines are only priv- 
ileged when they give a fair idea of the article which 
follows. 

“The title or heading of a published article is a part 
thereof and must be considered in determining whether 
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the publication is libelous.” 17 R. C. L. 350, sec. 97; Dorr 
v. United States, 195 U. S. 138. 

“Courts have wisely held that the sting of libel is fre- 
quently contained in the headlines which are privileged 
only when they are a fair indication of a truthful report.” 
Brown v. Globe Printing Co., 218 Mo. 611, 127 Am. St. 

, Rep. 627. And in this case the bold-type headings, which 
were fairly suggestive of the facts to be given pelow: are 
held to be within the rule announced. 

8. As a general rule only the parties interested in a 
case are authorized to examine and receipt for the files in 
a case. 

“In the English chancery it is held to be a contempt of 
court to publish a pleading of one party in a newspaper, 
or, it would seem, the whole proceedings, before the matter 
has come to be heard.” Cowley v. Pulsifer, 137 Mass. 
392. American courts do not go this far and generally 
hold that, in the publication of pleadings, newspapers must 
publish nothing libelous or stand ready to prove the truth 
of the charges made. 

“One of the reasons why parties are privileged from’ 
suit for accusations made in their pleadings is that their 
pleadings are addressed to courts where the facts can be 
fairly tried, and to no other readers. 

“If pleadings and other documents can be published to 
the world by any one who gets access to them, no more 
effectual way of doing malicious mischief with impunity 
could be devised than filing papers containing false and 
scurrilous charges, and getting those printed as news. The 
public have no rights to any information on private suits 
till they come up for public hearing or action in open 
court; and, when any publication is made involving such 
matters, they possess no privilege and the publication 
must rest on either nonlibelous character or truth to de- 
fend it.” Park v. Detroit Free Press Co., 72 Mich. 560. 

4, “The publication in a newspaper of the contents of 
a petition for the removal of an attorney from the bar, 
filed in the office of the clerk of this court in vacation, but 


VoL. 116] JANUARY TERM, 1928. 479 
Fitch v. Daily News Publishing Co. 


which has not been presented to the court or entered on 
the docket, and which includes actionable allegations, unless 
justified, although the publication is a fair and correct re- 
port of the petition, is not privileged.” 

This is the syllabus of the decision entered by Judge 
Oliver Wendell Holmes in the Massachusetts case of Cow- 
ley v. Pulsifer, 137 Mass. 392. In this case, which has 
been often referred to as the leading case, Judge Holmes 
reviews many of the English cases and holds: 

“<‘Though the publication of such proceedings may be 
to the disadvantage of the particular individual concerned, 
yet it is of vast importance to the public that the proceed- 
ings of courts of justice should be universally known. The 
general advantage to the country in having these proceed- 
ings made public more than counterbalances the incon- 
veniences to the private persons whose conduct may be the 
subject of such proceedings.’ 

“The chief advantage to the country which we can dis- 
cern, and that which we understand to be intended by the 
foregoing passage, is the security which publicity gives 
for the proper administration of justice.” 

Therefore, when a bill has been filed in court and acted 
upon by the judge, it has been held that a publication of 
the contents of such bill, if it is a fair statement of the 
proceedings had, with an honest view of giving useful in- 
formation to the general public, and will not tend to ob- 
struct the course of justice or interfere with a fair trial, 
is then not a libelous publication, and this case is cited and 
discussed in the case of Kimball v. Post Publishing Co., 
199 Mass. 248, also a Massachusetts case, and it cites 
Lord Esher, who held that the publication after an ex parte 
application had been granted was a privileged report, and 
says: “If this were not so, then in the language of Lord 
Esher, ‘the ridiculous result would follow that, where the 
trial of a case of the greatest possible interest lasted fifty 
days, no report could be published until it was ended.’” 

While the evidence as given in the bill of exceptions in 
this case is not entirely free from doubt, yet it indicates 
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that the Daily News had a carbon copy of the petition for 
divorce which had been filed during the morning of the 
day of publication in the office of the clerk of the district 
court, and that the article claimed to be libelous had been 
set up in type so that it could be proof-read in crude form 
during the noon hour, but its publication was being held 
in abeyance until the restraining order was issued before 
it would be released for printing, and that it was actually 
released at 2:10 P. M. and appeared on the front page of 
the home edition of the Omaha Daily News which went to 
press at about 3 P. M. Neal Jones, the managing editor 
of the Omaha Daily News,: testifying makes answer as 
follows: “I instructed the city editor to ascertain whether 
a restraining order had been issued in this case to deter- 
mine whether or not this was merely a petition which 
might be filed and hurriedly withdrawn or whether it was 
in good faith, whether Mrs. Fitch really intended to carry 
out her action for divorce. When I learned that the suit 
was in good faith and was convinced that it was, and that 
the action would proceed, then I instructed them to run 
the article which appeared in the newspaper in evidence.” 

And the court concludes that Judge Sears had entered 
the restraining order at an ex parte hearing prior to the 
publication of the article in question, thereby under the 
rules set forth making the article in question privileged. 

“It is not open to dispute that a fair report in a news- 
paper of pending judicial proceedings is proper, and that 
this privilege extends to all matters which have been made 
the subject of judicial proceedings, though such proceed- 
ings may be merely preliminary, or interlocutory, or even 
ex parte. For example, it will render privileged a fair re- 
port of the charges made in a bill in equity which has 
been presented to the court and upon which the court has 
acted by making an order that the defendants shall appear 
and show cause why an injunction shall not be issued 
against them.” Lundin v. Post Publishing Co., 217 Mass. 
218; Kimball v. Post Publishing Co., 199 Mass. 248, 19 L. 
R. A. n. s. 862. 
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“A publication in a newspaper of a report of prelimi- 
nary proceedings before a justice of peace on a criminal 
charge, resulting in holding the party to bail or commit- 
ting him for the action of the grand jury, when substan- 
tially correct, and made in good faith, and without malice, 
is entitled to the ordinary privilege accorded to reports of 
proceedings before courts of justice.”. McBee v. Fulton, 
28 Am. Rep. 465 (47 Md. 403). 

5. A newspaper publication, to be privileged as a pub- 
“lication of judicial proceedings, must be fair; that is, just, 
impartial, and free from animus against the party com- 
plaining; and it must be correct and accurate so as to give 
the public a reasonably correct statement of the matter 
involved. Jones v. Pulitzer Pub. Co., 240 Mo. 200. 

“Although a person may publish a correct account of 
the proceedings in a court of justice, if he discolors or 
garbles the proceedings or adds comments and insinuations 
of his own in order to asperse the character of the parties 
_ concerned, it is libelous.” 17 R. C. L. 346 sec. 92. 

A newspaper is allowed to make comments, draw de- 
ductions, and slightly add to court documents, if such in- 
ferences are fair, honest, and truthful deductions from the 
privileged proceedings, but of course it does not follow 
that a newspaper has permission to publish a lie at any 
time. We hold that the report of the divorce action was 
reasonably fair to the plaintiff, and printed in good faith, 
solely as a matter of news and of public interest. 

The above is a brief discussion of the points of law in- 
volved in this case. Much of the evidence taken was di- 
rected to matters about which there was no dispute between 
the parties. The matter published was privileged, and the 
few comments and headlines, while not in good taste, were 
within the limits of the law as set forth above. The evi- 
dence for the plaintiff was in the opinion of the trial court | 
so slight that a verdict for the plaintiff could not have 
been sustained, and we are satisfied that the trial court 
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was justified in disposing of the case by a dismissal, and 
the case is hereby 
AFFIRMED. 


Note—See Libel and Slander, 36 C. J. 1253 n. 60, 1272 
n. 51, 55, 1274 n. 79; 82 L. R. A. 881; 17 R. C. L. 349; 
3 R. C. L. Supp. 661; 40 A. L. R. 588; 17 R. C. L. 850; 5 R. 
C. L. Supp. 940; 6 R. C. L. Supp. 1009. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
CLINTON STATE BANK, APPELLANT: JOHN CERNY, SR., 
APPELLEE. 


FILED FEBRUARY 18, 1928. No. 25343. 


Banks and Banking: GUARANTY FUND: DEPposITs. Where certain 
Liberty bonds were purchased by a bank for a customer, but 
were never delivered to the customer, being left with the bank 
for safe keeping, and were subsequently sold by the bank with- 
out the consent of the customer, neither the bonds nor their 
proceeds constituted a deposit within the protection of the state 
guaranty fund. 


APPEAL from the district court for Sheridan county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed in part, and re- 
versed in part. 


C. M. Skiles and R. L. Wilhite, for appellant. © 
Irving R. Butler, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON, 
EBERLY and HowELL, JJ., and REDICK, District Judge. 


REDIcK, District Judge. 

Claim of John Cerny, Sr., against Clinton State Bank, 
insolvent, in the hands of a receiver duly appointed. Claim- 
-ant filed his petition alleging that on April 24, 1918, 
through the Clinton State Bank, claimant subscribed for 
and purchased third liberty loan bonds in the sum of $500, 
and on October 15, 1918, fourth liberty loan bonds in the 
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sum of $1,500; that said bonds were never delivered to 
claimant, but were left in the care of said bank for safe- 
keeping, and subsequently, without the knowledge or con- 
sent of claimant, were sold by said bank. Petitioner prays 
that his claim may be allowed against the bank and paid 
out of the state guaranty fund. F. C. Hill, receiver, de- 
murred to the petition on the ground that it did not state 
facts sufficient to constitute a cause of action, nor to show 
a claim properly allowable against the depositors guaranty 
fund. The demurrer was overruled and judgment entered 
allowing the same against the bank and ordering payment 
out of the guaranty fund. The receiver refused to plead 
further, elected to stand upon his demurrer, and brings 
the case here by appeal. 

The demurrer should have been sustained. The statute 
provides only for the protection of state bank depositors, 
and it has many times been held that to create a deposit 
within the meaning of the statute “it is necessary that 
money or its equivalent shall in intention and effect be 
placed in or at the command of the bank under circum- 
stances which do not transgress specific limitations of the 
bank guaranty law.” State v. Farmers State Bank, 111 
Neb. 117, and State v. Atlas Bank, 114 Neb. 650. The trans- 
action of depositing money in a bank is one well understood; 
the title to the money deposited passes to the bank and the 
relation of debtor and creditor is created between the par- 
ties by express contract or necessary implication. It was 
this class of transactions that the statute was intended 
to cover. The transaction in question is of an entirely dif- 
ferent nature; the title to the money or the bonds pur- 
chased therewith did not pass to the bank; it was a mere 
bailee for a specific purpose, and when it sold the bonds 
without the consent of claimant it was guilty of conversion, 
and plaintiff’s claim was in tort, not in contract. The 
bonds, when procured, constituted a special deposit, the 
title to which was in the claimant, not in the bank. The 
claim of plaintiff presents none of the requisite character- 
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istics of a deposit protected by the guaranty law. These 
propositions are sustained by the following cases: State 
vu. Farmers Bank, 110 Neb. 676; State v. Atlas Bank, 114 
Neb. 650. 

The case of State v. American State Bank, 108 Neb. 98, 
is not in point. There the agreement was for a deposit, 
but the banker placed the funds to the credit of another 
account, which fact the court held did not prevent the 
claim of the customer from becoming a deposit in ordi- 
nary course. Also State v. Brown County Bank, 112 Neb. 
642, is not in point. In that case the bank received from 
claimant funds which it knew were the proceeds of sale 
of cattle upon which the claimant held a mortgage, but the 
claimant was ignorant of the source of the funds, and the 
bank placed the same to the credit of the mortgagor, and 
it was held that the fund under the circumstances consti- 
tuted a deposit; from the circumstances the law implied 
an agreement for a deposit. In the present case no such 
implication arises. The other cases cited by claimant are 
likewise inapplicable. 

It follows that the judgment of the district court fii 
be reversed in so far as it orders the claim paid from the 
state guaranty fund, and the cause remanded, with leave 
to claimant to file an amended petition claiming a prefer- 
ence upon the assets of the bank, if advised that the facts 
warrant such claim; judgment allowing claim against the 
general assets of the bank is affirmed. 

AFFIRMED IN PART, AND REVERSED IN PART. 


STATE, EX REL. QO. S. SPILLMAN, ATTORNEY GENERAL, 
Vv. CLINTON STATE BANK, APPELLANT: GEORGE W. 
CALDWELL, ADMINISTRATOR, APPELLEE. 

FILED FEBRUARY 138, 1928. No. 25344. 

Case ruled by and judgment reversed on the authority of State v. 

Clinton State Bank, ante, p. 482. 


APPEAL from the district court for Sheridan county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed in part, and re- 
versed in part. 
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C. M. Skiles and R. L. Wilhite, for appellant. 
H. B. Muffly and L. T. Fleetwood, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


REDICK, District Judge. 

Claim of George W. Caldwell, administrator, against the 
receiver of Clinton State Bank for the value of liberty 
bonds in the sum of $2,150, which were left in the bank 
for safe-keeping, by Mary J. Caldwell, since deceased. 
Upon demurrer of the receiver to the petition of claim- 
ant being overruled and judgment entered for claimant 
against the bank for the full amount and ordering the 
same paid out of the state guaranty fund, the receiver 
appeals. — 

The case is ruled by State v. Clinton State Bank, ante, 
ip. 482, 

It is therefore ordered that the judgment of the district 
court be reversed in so far as it orders the claim paid 
from the state guaranty fund, and the cause remanded, 
with leave to claimant to file an amended petition claim- 
ing a preference upon the assets of the bank, if advised 
that the facts warrant such claim; judgment allowing claim 
against the general assets of the bank is affirmed. 

AFFIRMED IN PART, AND REVERSED IN PART. 


GRACE L. DWYER, APPELLANT, V. RICHARD O. WEYANT - 
ET AL., APPELLEES. 


FILED FEBRUARY 29, 1928. No. 25587. 


Usury: Mortcaces. “A mortgage which, by its express terms, re- 
quires the mortgagor to pay the maximum legal rate of interest 
on the debt which it secures, and, in addition, to pay the taxes 
upon the mortgagee’s interest in the mortgaged premises, is 
usurious.” Stuart v. Durland, 115 Neb. 211. 


APPEAL from the district court for Sheridan county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 
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R. L. Wilhite, for appellant. 
Ruby & Tucker, contra. 


Heard before Goss, C. J., ROSE, DEAN, GOOD, EBERLY 
and HowELL, JJ., and REDICK, District Judge. 


PER CURIAM. 

This is an action to foreclose a real estate mortgage. 
Defendant alleged usury as a defense. The trial court 
found that the contract was usurious and entered a decree, 
depriving plaintiff of any interest, and crediting all pay- 
ments that had been made, as against the principal. From 
this decree, plaintiff appeals. 

The note, to secure which the mortgage in controversy 
was given, required the payment of 10 per cent. interest 
from its date, and by its terms was to run for a period of 
five years from date. The mortgage contained a clause re- 
quiring the mortgagors to “pay all taxes which may be 
levied upon this mortgage and the indebtedness secured 
hereby, and hold mortgagee harmless therefrom.” 

The facts disclosed by the record bring the mortgage 
contract squarely within the rule announced in Stuart v. 
Durland, 115 Neb. 211, wherein it was held: “A mortgage 
which, by its express terms, requires the mortgagor to pay 
the maximum legal rate of interest on the debt which it 
secures, and, in addition, to pay the taxes upon the mort- 
gagee’s interest in the mortgaged premises, is usurious.” 

The district court properly held that the contract was 
usurious, and therefore plaintiff was not entitled to re- 
cover any interest. All of the payments which had been 
previously made upon the note were properly credited upon 
the principal. 

The decree is in conformity with law and is therefore 

AFFIRMED. 


VoL. 116] JANUARY TERM, 1928. 487 
Andersen v. Omaha & C. B. Street R. Co. 


HAROLD T. ANDERSEN, APPELLEE, V. OMAE.. & COUNCIL 
BLUFFS STREET RAILWAY COMPANY, APPELLANT. 


FILED FEBRUARY 29, 1928. No. 25433. 


1, Street Railways: RATE OF SPEED. The distance traveled by a 
street car after a collision and before it is stopped may be con- 
sidered by the jury in determining whether it was going at an 
excessive speed, under che circumstances and _ conditions. 
Moran v. Umaha & C. B. Street R. Co., 108 Neb. 788 

2. Imputed Negligence. “Except with respect to the relation of 
partnership, or of principal and agent, or of master and servant, 
or the like, the doctrine of imputed negligence is not in vogue 
in this state.” Hajsek v. Chicago, B. & &. BR. Co.. 6& Neb. 539. 

8. Trial: INSTRUCTIONS. “Where contributory negligence is 
pleaded as a defense, but there is no evidence to support such 
defense, it is error to submit such issue to the jury.” Koehn v. 
City of Hastings, 114 Neb. 106. 

Where there is evidence of defendant’s negli- 

gence, but no evidence of plaintiff’s contributory negligence, 

no instruction on comparative negligence should be given to the 
jury. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


John L. Webster and R. B. Hasselquist, for appellant. 
Rosewater, Mecham & Burton, contra.: — , 


Heard before Goss, C. J., ROSE, GOOD, THOMPSON, E:BER- 
LY and HOWELL, JJ., and REDIck, District Judge. 


Goss, C. J. 

This is an action for damages by reason of a collision 
between an automobile and a street car. From a verdict 
and judgment thereon against it, the defendant appeals. 

The collision occurred at the intersection of Binney and 
North Twenty-fourth street in Omaha, at 6:30 or 7 o’clock 
on the evening of May 10, 1927. Plaintiff and Knud H. Nis- 
sen, with two young women, were on their way from Blair 
to attend the movies at Omaha. _ Nissen owned the Ford 
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touring car in which they were driving. Nissen was driv- 
ing and one of the young women was in the front seat with 
him. Plaintiff and the other young woman were in the 
back seat. The car was in good condition and the side cur- 
tains were all on. None of the occupants of the car were 
familiar with the streets. They approached Twenty-fourth 
street from the west on Binney street, which has no street 
car tracks. Twenty-fourth street has double tracks and 
is the main north and south street car artery in the north 
part of the city. There are business houses on the north- 
east, northwest and southwest corners and a residence on 
the southeast corner of the intersection. There is evidence 
that a truck was standing near Binney street at the curb 
on the west side of Twenty-fourth street when the collision 
occurred. The south-bound street car struck the rear left 
side of the Ford car, which whirled around and went or 
was carried south until it struck the east curb of Twenty- 
fourth street, scraped along the curb for 20 feet or so and 
stopped, headed northwest, with the right rear wheel 
broken and against the curb, three or four feet north of an 
iron car-stop pole approximately 72 feet south of the south 
curb line of Binney street. A few feet south of the iron pole 
is a wooden pole. Plaintiff was thrown out of the car and 
to a point a few feet further south and his leg was broken. 
As a result of the injury he was in the hospital two months. 
Between curbs, Binney street is 29 feet 9 inches wide and 
Twenty-fourth street 43 feet 1 inch wide; and from the 
center of the south-bound track to the east curb of Twenty- 
- fourth street is 26 feet 2 inches. The foregoing facts are 
shown by the evidence, and are either undisputed or are 
indisputable in view of the finding of the jury. Other facts 
will be discussed as the questions arise. 

Plaintiff alleged, and the court submitted to the jury, 
three charges of negligence, viz.: (1) Excessive speed of 
the street car, (2) lack of adequate warning, and (3) lack 
of proper lookout. Defendant denied all negligence, and 
pleaded that the plaintiff and the driver of the automobile 
were negligent, and that plaintiff’s injuries were the result 
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of the carelessness of plaintiff and of the driver. The jury 
returned a verdict for $4,000 in favor of plaintiff. 

In its brief the appellant presents nine assignments of 
error. The first assignment is that the court erred in per- 
mitting Nissen, the driver of the automobile, to testify that, 
when he first observed the street car, it was running 
“about 30 to 35 miles an hour.” Nissen testified that, when 
he first saw the street car, his automobile was in the inter- 
section and the front end of it was within four to six feet 
of the west car rail and the front end of the street car 
was about 30 feet north of the north curb line of Binney 
street. He had qualified generally by showing his experi- 
ence as a driver and his ability to estimate the approximate 
speed of a moving car. We have held that “a witness who 
sees a moving car, and possesses a knowledge of time and 
distance, is competent to express an opinion as to the rate 
of speed at which the car is moving.” Omaha Street Car 
Co. v. Larson, 70 Neb. 591; Pierce v. Lincoln Traction Co., 
_ 92 Neb. 797; Oakes v. Omaha & C. B. Street R. Co., 104 

Neb. 788. While the writer concedes that it is a close 
question but thinks this testimony was admissible and that 
‘its weight was for the jury to determine, others of our 
number think the driver had so little time at best to ob- 
serve the street car and was so busy handling the auto- 
mobile that his opportunities to judge of the speed of the 
car were too slight to form the basis of an opinion as to 
its speed in miles per hour. However, the majority agree 
that the admission of this testimony ought not to be con- 
sidered so prejudicial to the defendant as to constitute 
reversible error in view of the other testimony as to ex- 
cessive speed. There was testimony from which the jury 
could have found that, from the time Nissen first observed 
the street car and from the time the motorman first saw 
Nissen’s automobile until the street car actually stopped, 
it traveled from a point 30 feet north of the north curb 
line of Binney street to a point about 75 feet south of the 
south curb of Binney street, a distance of about 135 feet. 
It might also be found as true that during all this time 
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the motorman was using such available means to stop the 
car as suggested themselves in the emergency. The dis- 
tance traveled by a street car after a collision and before 
it is stopped may be considered. by the jury in determining 
whether it was going at an excessive speed, under the cir- 
cumstances and conditions. Moran v. Omaha & C. B. 
Street R. Co., 108 Neb. 788. 

The second assignment of error is to the effect that the 
court erred in not sustaining defendant’s motions for a 
directed verdict. The argument proceeds on the erroneous 
theory that the testimony as to the speed of the street car 
is eliminated, and that the plaintiff has failed to prove any 
negligent operation of the street car. This assignment is 
without merit, as it is already evident that there was evi- 
dence competent for the jury to consider in the matter of 
the charge of negligence based on the alleged speed of the 
street car. 

The court did not submit to the jury any instruction on 
the doctrine of the comparative negligence of plain- . 
tiff and defendant. In its opening statement of facts 
in the beginning of its brief, the appellant says that 
the doctrine of comparative negligence does not ap- 
ply to the case; but several of the assignments of 
error and much of the brief are on that subject. These 
arise in the arguments concerning the instructions given 
by the court and concerning instructions tendered by 
the defendant and refused. It may well be said here that 
the instructions of the court were such as are founded on 
rules well established in this court and such as are conven- 
tionally given in cases where there is no negligence of both 
plaintiff and defendant to be compared and determined 
by the jury. The appellee argues that there was no such 
negligence shown in the evidence as between the two parties 
to the action and that it would have been erroneous if the 
court had given the jury an instruction as to comparative 
negligence. In this respect it is true that the answer of 
the defendant joins the driver and the plaintiff in charges 
of contributory negligence in approaching the intersection 
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at high speed, in failing to see and note the approach of 
the street car, in failing to stop and the like. But it is 
equally true that the evidence given before the jury failed 
to show any negligence whatever on the part of the plain- 
tiff. As between the plaintiff and the company, the only 
question was as to whether the act of the street car com- 
pany or the act of Nissen, who drove the automobile, was 
the proximate cause of throwing plaintiff out of the Ford 
car and breaking his leg. If Nissen, then the company 
was to be exonerated by the jury; if the company, then it 
was to be held for damages. Even if Nissen, who con- 
trolled the movement of the car, was negligent, his negli- 
gence will not be imputed to the plaintiff, unless the plain- 
tiff was in a position at the time of the occurrence to have 
some control over him, or unless the relations between 
them were of such a nature as to raise an implied liability 
for the driver’s acts. The rule in force in this state and © 
in most of the states is this: “Except with respect to the 
relation of partnership, or of principal and agent, or 
of master and servant, or the like, the doctrine of imputed 
negligence is not in vogue in this state.” Hajsek v. Chi- 
cago, B. & Q. R. Co., 68 Neb. 5389; Craig v. Chicago, St. P., 
M. & O. R. Co., 97 Neb. 586; Stevens v. Luther, 105 Neb. 
184. There was no evidence that these parties sustained 
any such close relation as listed above. Nissen and plain- 
tiff were, it is true, going from Milwaukee to Dannebrog 
together, but on no joint enterprise, when they stopped at 
Blair. The trip to Omaha was purely a side trip which 
Nissen took to accommodate plaintiff and the girls, who 
were attending college at Blair. The evidence shows that 
plaintiff was, as the court told the jury, a passenger in the 
car. Moreover, the evidence shows that plaintiff believed, 
and had reason to believe, that Nissen was a careful driver, 
that he drove up to Twenty-fourth street in a prudent man- 
ner, that plaintiff was in the back seat with the curtains 
on and had no opportunity to act as fookout, that the truck 
‘would have obscured his view toward the street car longer 
than Nissen’s, even if he had been in a position to see, 
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and that generally he not only did not control the move- 
ments of the automobile but would have been unable in 
the circumstances to do so at the time in order to avert 
the collision, had he been so disposed. There was no oc- 
casion for him to seek to drive the car from the back seat 
before the imminence of the impact and no opportunity 
thereafter. This court has recently held: “Where con- 
tributory negligence is pleaded as a defense, but there is 
no evidence to support such defense, it is error to submit 
such issue to the jury.” Koehn v. City of Hastings, 114 
Neb. 106. It follows that, where there is evidence of de- 
fendant’s negligence but no evidence of plaintiff’s contribu- 
tory negligence, no instruction on comparative negligence 
should be given to the jury. 

Appellant argues that it was the “rapid speed at which 
_ the automobile was being driven, not by any force from 
the street car,” that produced the jar or shock when the 
right rear wheel of the automobile struck the curb on the 
east side of Twenty-fourth street. When we read the evi- 
dence and learn that the automobile was headed a little 
north of east when the collision occurred and that the right 
rear wheel struck the curb about 75 feet southeast of the 
point of impact, and that when the wheel struck the curb the 
automobile was facing west of north, we wonder if the 
writer of the brief wants us to conclude that the driver 
of the automobile reversed his gears at or after the col- 
lision, and negligently drove backward at “a rapid speed” 
until the rear wheel struck the curb? Inasmuch as plain- 
tiff was not thrown from the automobile until after it struck 
the curb in the fashion stated. we find ourselves unable to 
assent to the appellant’s proposition that the speed of the 
automobile was the proximate cause of plaintiff being 
thrown from the car and injured. 

While numerous assignments have been set up in the 
brief, some of them are so interwoven with what we have 
said that they need not be discussed separately. We think 
what we have said covers all of them either directly or 
by imiplication. ‘The questions of fact were submitted to 
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Wehenke! v. State. 


the jury under proper instructions. It was the province 
of the jury to deteimine the facts. We find no prejudicial 
error in the record and therefore are of the opinion that 
the judgment should be, and it is, 
AFFIRMED. 
REDICK, District Judge, dissents. 


Note—See Trover and Conversion, 38 Cyc. 2009 n. 16, 
2012 n. 37, 2024 n. 32, 2079 n. 85. 


JOHN WEHENKEL VY. STATE OF NEBRASKA. 
FILED FeRRBUARY 29, 1928. No. 26059. 


1. Homicide: DEFENSE: “UNWRITTEN Law.” The so-called “un- 
written law,” by which is meant the private right to avenge 
a criminal wrong done to a female members of one’s family, or, 
if sought to be applied here, to avenge a wrong done a spouse 
in violation of the marital rights of the other spouse, does not 
exist at common law, nor does any statute of this state recog- 
nize it in any way whatever; it is not a defense available to one 
accused of homicide. 

2. Crimina) Law: EVIDENCE. The testimony of a physician as to 
the sanity of the accused, based upon an examination of the 
accused. made without an order of court. and without the 

knowledge or consent of his attorneys, but without objection 
by the defendant at the time of the examination, is not subject 
to the objection that the defendant was compelled to give evi- 
dence against himself. 

: OTHER ACTS. “To make evidence of other 

acts available in a criminal prosecution. som: use for it must 

be found as evidencing a conspiracy. knowledge. design. dis- 
position. plan, or scheme. or other quality. which is of itself 

evidence bearing upon the particular act charged.” Clark v. 

State. 102 Neb. 728. 


ERROR to the district court for Madison county: DE W1TT 
C. CHASE, JUDGE. Reversed. 


H. F. Barnhart and Moyer & Moyer, for plaintiff in 
error. 
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O. S. Spillman, Attorney General, and George W. Ayres, 
contra. 


Heard before Goss, C. J., ROSE, GooD, THOMPSON, EBERLY 
and HOWELL, JJ., and REDICK, District Judge. 


Goss, C. J. 

The defendant was charged with the murder of Arthur 
Carrico with a revolver on June 30, 1926, in Madison coun- 
ty. On December 7, 1926, the jury found him guilty of 
murder in the first degree and fixed the punishment at life 
imprisonment. On December 15, 1926, he was sentenced 
to be imprisoned for life in the state penitentiary. He 
brought proceedings in error here. 

The evidence given at the trial shows beyond dispute 
that the defendant did the killing at the time and place 
and in the manner charged. Witnesses who were present 
at the time of the killing testified that Carrico was shot 
by the defendant in a garage in Tilden and that three shots 
were fired by him. 

The defendant was a witness in his own behalf and told 
his grievances of years against Carrico and of the exasper- 
ating attitude of the latter toward defendant and in respect 
of Carrico’s debauching of defendant’s wife. He testified 
that, on the day of the shooting, he took a revolver from 
the cushions of his car and walked into the garage. He 
detailed a conversation with deceased in which deceased 
called defendant’s wife an opprobrious name and then tes- 
tified that he could recall nothing more after that. This 
conversation between the two immediately preceded the 
fata] shooting. 

Self-defense, which is an adequate defense in proper 
cases, is not indicated by the evidence in this case. So 
far as any defense was interposed, it was the defense of 
insanity or amnesia or loss of memory because the deceased 
had violated the sanctity of his home by the seduction of 
defendant’s wife and had thereby caused the defendant to 
brood over his marital wrongs and to become so mentally 
unbalanced as not to be criminally responsible for his act 
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at the time the killing was done. The so-called “unwrit- 
ten law,” by which is meant the private right to avenge 
a criminal wrong done to a female member of one’s fam- 
ily, or, if sought to be applied here, to avenge a wrong done 
a spouse in violation of the marital rights of the other 
spouse, does not exist at common law, nor does any statute 
of this state recognize it in any way whatever; it is not 
a defense available to one accused of homicide. 30 C. J. 
36, secs. 187, 188. The defendant did not expressly and di- 
rectly rely on it save only as it was in a large way made 
use of in his claim of loss of memory or as the cause of 
his failure to know what he was doing and the moral qual- 
ity of his act; though with a jury it would probably have all 
the psychological effect of a legal defense. 

The first assignment of error argued in the brief is that 
the court erred in admitting in evidence, over objection, - 
exhibit 15, which is a letter written by defendant to the 
wife of a third party, whose name may well be omitted, 
because we find nothing in the evidence to show that she 
invited the contents of the letter. The letter was in- 
admissible and ought not to have been produced. But the 
record shows that, when this exhibit was offered in evi- 
dence, one of counsel for defendant who was in active 
charge of the trial at the time remarked, “It is all right,” 
and the reporter indicated that the exhibit was received. 
This waived any right to predicate error upon the admis- 
sion of the letter in evidence. 

Another error assigned and argued is that the prose- 
cutor was guilty of prejudicial misconduct with relation 
to certain letters probably written by defendant and his 
own wife. None of these were admitted in evidence, nor 
are we advised how they came into the possession of the 
state. No inkling of their actual contents is given us in 
the briefs, nor do we find any such references in the record. 
Only one is pointed out as offered in evidence. It is ex- 
nibit 14 (and its envelope, exhibit 9, which latter the de- 
fendant. without objection, had admitted he wrote). The 
defendant objected that this was a privileged communica- 
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tion between hushand and wife and the court sustained the 
objection. In a general objection, counsel for defendant 
objected to the prosecutor “reciting to this witness the con- 
tents of letters before that letter is allowed to be put in 
evidence, for the reason that it is improper conduct on the 
part of counsel and it is a violation of the rights of this 
defendant. It is proper to ask if he wrote this letter.” 
As that was all that was done, except that it was disclosed 
that it was a letter from defendant to his wife, and the 
court excluded it, we are of the opinion the defendant was 
not thereby prejudiced in the minds of the jury. These 
letters between husband and wife, being privileged, like- 
wise ought not to have been produced. 

The next assignment of error is that the court erred in 
admitting the testimony of Dr. G. E. Charleton, superin- 
tendent of the state hospital for the insane at Norfolk, 
who made a physical and mental examination of the ac- 
cused, and, in rebuttal, expressed at the trial an opinion 
therefrom that the defendant was sane. ‘The testimony 
was objected to because the examination was not made 
under an order of the court and because accused’s counsel 
was not present and because the examination was ex parte. 
The objection may be treated as referring back to that 
part of section 12 of the bill of rights of our state Consti- 
tution which says: ‘‘No person shall be compelled, in any 
criminal case, to give evidence against himself.” The 
testimony shows that the witness informed the accused that 
he had been requested by the county attorney to make the 
examination, that the doctor told him he did not have to 
answer any question, and that the defendant submitted 
without objection to the physical and mental tests. We 
find no case in our court where this question has been de- 
cided: none is cited in the briefs. There are numerous 
authorities to the effect that, where an order of court has 
first been obtained for an examination of the defendant 
by physicians, their testimony as to what they discovered, 
and their opinion as to the sanity of the prisoner, is 
admissible and does not contravene a similar constitu- 
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tional provision to the effect that one accused shall not be 
compelled in a criminal case to give evidence against him- 
self. People v. Furlong, 187 N. Y. 198; State v. Petty, 
32 Nev. 384, and cases cited; 16 C. J. 568. That the evi- 
dence is admissible when the defendant submits to an ex- 
amination without any threats, duress, deception or ob- 
jection, seems equally well settled; and we may, as applied 
to this case, deduce the rule that the testimony of a phy- 
sician as to the sanity of the accused, based upon an exami- 
nation of the accused, made without an order of court, and 
without the knowledge or consent of his attorneys, but 
without objection by the defendant at the time of the 
examination, is not subject to the objection that the de- 
fendant was compelled to give evidence against himself. 
16 C. J. 568; State v. Spangler, 92 Wash. 636; State v. 
Church, 199 Mo. 605. 

While defendant was under cross-examination by the 
prosecutor, he was subjected to questions, and required 
to answer them, relating to his own violations of the con- 
ventions of the marriage relations. He was required to 
answer that, before he was married, he had sexual inter- 
course with a woman and begat a son while the son’s 
mother was the wife of another, that he was sued by the 
man whose wife and home he had thus violated and was 
charged with breaking up this man’s home and alienating 
the affections of the man’s wife, whom witness married 
later. The only purpose of this line of questions, as stated 
by the prosecution during the examination, was that it was 
“a question of the effect of these things on his mind.” We 
are aware that, when a defendant takes the stand as a wit- 
ness in his own behalf, considerable discretion is com- 
mitted to the tria! court as to the latitude to be allowed in 
cross-examination of such a witness. But it should be the 
disposition of the prosecutor, as it is the office of the judge 
presiding over such a trial, to see that the witness is so 
protected that, as a defendant in the case, his rights to a 
fair trial are not invaded by the introduction of prejudicial 
evidence. There was only the remotest connection be- 
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tween defendant’s violation of law in committing adultery 
and the homicide for which he was on trial; and yet the 
effect of these questions was to try him for both offenses. 
If the man whose home he despoiled was one favorably 
regarded by any of the jury, the further effect of the ques- 
tions and answers was to convict the defendant of murder 
to redress the irreparable social wrong perhaps also thus 
far unrequited by any money judgment collected in the case 
referred to in the questions asked him. ‘The accused must 
not be tried for one offense and convicted of another. To 
make evidence of other acts available in a criminal prose- 
cution, some use for it must be found as evidencing a con- 
spiracy, knowledge, design, disposition, plan, or scheme, or 
other quality, which is of itself evidence bearing upon the 
particular act charged.” Clark v. State, 102 Neb. 728. 
If the trial of a lawsuit be considered as a game, as 80 
many dominant counsel seem to regard it, with the judge 
as the referee or umpire, he must hold the players to the 
rules and guide them with a hand of steel in a glove of 
velvet. Hitting below the belt or getting out of bounds 
and an erroneous decision thereon may be lost sight of in a 
real game, but in a legal controversy they show up when 
the picture is developed and the proofs are submitted for 
inspection and review. We derive no satisfaction from the 
reversal of cases, least of all a criminal case. But we have 
no choice here; in the last assignment discussed, we think 
the record shows prejudiciai error and that the defendant 
is entitled to a new trial by reason thereof. : 

The judgment of the district court is reversed and the 
cause is remanded for a new trial. 

REVERSED.. 

Note—See Criminal Law, 16 C. J. 568 n. 11, 588 n. 6; 
62 L. R. A. 194; 8 R. C. L. 201: 2 R. C. L. Supp. 574; 4 
R. C. L. Supp. 455; 6 R. C. L. Supp. 493. 
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DELMER D. NORTON, APPELLEE, V. BANKERS FIRE INSUR- 
ANCE COMPANY OF LINCOLN, APPELLANT. 


FILED’ FEBRUARY 29, 1928. No. 26163. 


1. Conversion: Notes. The purchaser of a note from strangers 
to it is not a purchaser in good faith, if he participated in fraud 
through which they procured it from payee, and such participa- 
tion may be shown by circumstances surrounding the purchase. 

NEGOTIABLE INSTRUMENTS Act. In an action 
to recover damages for conversion of a note on the ground that 
plaintiff was cheated out of it by fraud in which defendant 
participated, the negotiable instruments law is inapplicable to 
the issues, where the maker is not a party to the action and the 
pleadings and proofs make no reference to fraud in the inception 
of the note er to any defense to it. 

8. Instructions inapplicable to the case do not require the reversal 
of a judgment in favor of plaintiff, where defendant was in 
no wise prejudiced by them, 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


John C. Hartigan, for appellant. 
C. C. Flansburg, contra. 


Heard before Goss, C. J., ROSE, DEAN, Goop, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


ROSE, J. 

This is an action to recover damages for the conver- 
sion of a note and mortgage for $10,200. The note was 
dated March 1, 1918. It bore annual interest from date 
at 7 per cent. and was secured by a first mortgage on 640 
acres of land in Yuma county, Colorado. Both instru- 
ments were executed and delivered by Ralph O. Hesp and 
Earl Hesp, makers and mortgagors, and were payable to 
Delmer D. Norton, plaintiff, who formerly owned the mort- 
gaged land. The defendant is the Bankers Fire Insurance 
Company, a corporation claiming to be the bona fide holder 
of the note and mortgage through valid transfers from 
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plaintiff. The theory of plaintiff is that a trio of conspira- 
tors, called “Kline, Ferguson, and McCord,” assisted by a 
fourth conspirator named “Schmutzer,” who represented 
himself to plaintiff as agent for defendant, cheated plaintiff 
out of his note and mortgage. Plaintiff pleaded, among other 
things, that the trio falsely stated to him that they had 
organized the Bankers Trust Company, hereinafter called 
the “trust company,” saying it was a going corporation 
with authorized capital stock of $1,000,000; that they rep- 
resented the trust company and had authority to sell its 
stock ; that the trust company owned a building in Lincoln 
at the southwest corner of Fifteenth and N streets and 
needed money to apply on the purchase and to complete its 
title; that for the purpose mentioned it could use plaintiff’s 
note and mortgage the same as money and would accept ~ 
them at par for trust company stock of the actual value 
of $140 a share, but of the face value of $100 a share; that 
plaintiff agreed to purchase 200 shares for $28,000 and in 
part payment delivered to the trio his unindorsed note and 
unassigned mortgage; that Ferguson and McCord engaged 
Schmutzer, who had knowledge of the facts and of the 
fraudulent purpose of the trio, to negotiate the note and 
mortgage; that Schmutzer, pursuant to the conspiracy, pre- 
sented the note and mortgage to Charles Maixner, trea- 
surer and active manager of defendant, who agreed to pur- 
chase for the latter the note and mortgage for $8,300 in 
Liberty bonds, worth less than their face value, and $2,000 
in the stock of defendant; that McCord, Ferguson and 
Schmutzer had no authority to exchange the note and 
mortgage for anything but money to apply on the trust 
company building, but after plaintiff indorsed those in- 
struments for that purpose, they were delivered to defend- 
ant for the Liberty bonds and the stock; that the trust 
company had no corporate existence and did not own any 
building, and plaintiff did not receive any stock issued by 
the trust company or any of the stock of the Bankers Fire 
Insurance Company, defendant, or any proceeds of the 
note and mortgage or anything of value; that defendant, 
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in exchange for the note and mortgage, with knowledge of 
the fraud, turned over to Ferguson and McCord Liberty 
bonds of the face value of $8,300 and stock of defend- 
ant in the sum of $2,000; that the representations of the 
trio were false and plaintiff believed and relied on them; 
that the note and mortgage were worth their face value; 
that defendant knowingly participated in the fraud through 
which plaintiff was cheated. The facts outlined were 
pleaded in detail. A demurrer to the petition was over- 
ruled. Defendant’s answer was a general denial. 

Upon a trial of the issues the jury rendered a verdict in 
favor of plaintiff for the full amount of his claim and 
interest — $15,376.50. From a judgment therefor defend- 
ant appealed. 

The overruling of the demurrer is challenged as errone- 
ous, but it is fairly shown by the petition that plaintiff 
was cheated out of his note and mortgage by the four 
wrongdoers named and that defendant knowingly partici- 
pated in the fraud. 

The principal argument of defendant was directed to the 
proposition that the evidence was insufficient to sustain 
the verdict in favor of plaintiff. It was vigorously con- 
tended that there was no evidence connecting defendant 
with the fraud perpetrated by Kline, Ferguson, McCord 
and Schmutzer. Maixner, who conducted for defendant 
the negotiations resulting in the transfer and acceptance 
of plaintiff’s paper, testified in effect that he then had 
no knowledge of the fraud, and that in good faith he pur- 
chased and paid for it, and that in his negotiations he 
dealt alone with the agents of plaintiff who indorsed the 
paper and intrusted the wrongdoers with it. Testimony 
by the holder of a note that he purchased it in good faith 
for value before maturity without knowledge that it was 
procured from the payee by the fraud of others may be 
overcome by circumstantial evidence to the contrary. This 
in effect was the holding on a former appeal; similar proofs 
being considered sufficient to take the case to the jury. 
Nerton v. Bankers Fire Ins. Co., 115 Neb. 490. 
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The following facts were established beyond controversy : 
Plaintiff was originally the owner of the paper. It was 
worth its face. He never received anything for it. He 
lost it-by means of the fraud pleaded. The representations 
by which he was deceived into making the transfers were 
false and he relied on them. Following the fraudulent 
transactions and the consummation of the swindle Kline 
left for Florida and Ferguson for Iowa. McCord died 
within a year. 

The fraud of the trio was denounced in argument with 
equal vehemence by both plaintiff and defendant. Cir- 
cumstances surrounding the transactions were disclosed by 
the evidence. Did they show bad faith on the part of de- 
fendant? When the trio first got the paper it was not 
indorsed or assigned. In that form it showed they did not 
have the title to it and that in attempting to negotiate it 
they. necessarily represented the owner and not themselves. 
The swindlers who procured the paper and mortgage by 
false pretenses engaged to make the sale the man named 
“Schmutzer,” a resident of Jowa, who said on the witness- 
stand that he had been an insurance broker. A purchaser 
had not yet been found in Lincoln or Omaha. Schmutzer, 
offering for sale the unindorsed and unassigned note and 
mortgage of plaintiff, went to Maixner, who, while testify- 
ing in this case, volunteered a reference to his service in 
the penitentiary. At the time the paper was presented to 
Maixner, he was in the Lincoln office of the Bankers Fire 
Insurance Company, defendant, acting there as its manag- 
ing officer. Without inquiring of plaintiff whether 
Schmutzer or any one else had authority to sell the note 
for plaintiff or whether plaintiff as owner was willing to 
exchange it for depreciated Liberty bonds at their face 
value and stock of the insurance company, Maixner agreed 
to buy the paper on terms that did not require payment 
of any money whatever. As conditions of the purchase 
plaintiff’s indorsement of the note and assignment of the 
mortgage were required in addition to entries bringing 
the abstract of the mortgaged land down to date. Schmut- 
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zer did not report to plaintiff but reported to the trio of 
conspirators the terms offered by Maixner. One of the 
trio hurried to Colorado and had the abstract brought down 
to date, returned and afterward plaintiff was induced by 
the wrongdoers to indorse the note, assign the mortgage 
and part with his possession. Both papers were promptly 
delivered to defendant. Plaintiff testified in effect that 
he never learned the terms of the sale until the facts came 
out on the trial. While causing a delay of nearly a week 
and exacting writings and terms from persons who had 
possession of the paper without authority to transfer it, 
neither Maixner nor any one else acting for defendant 
asked plaintiff if he owned it and if so who was authorized 
to sell it and if the consideration in bonds and stock, with- 
out any money, would be satisfactory. The evidence in- 
dicates the answer to such inquiries would have been that 
the sole purpose of the sale was to procure money to apply 
on the trust company building and that nothing but money 
would be accepted, plaintiff at the time being in Lincoln, 
where information was available. The situation was not 
only sufficient to arouse suspicion but it called for inquiry 
at the source of knowledge. Schmutzer himself was a 
witness for defendant and testified that he went to see 
Maixner, whom he had never before met, and asked if the 
Bankers Fire Insurance Company did not want to buy a 
first class mortgage for $10,000. Maixner, knowingly nego- 
tiating for ‘a first class mortgage,” presented by a stranger 
who assumed to represent the owner without any written 
authority and without power to bind his principa! by his 
own declarations of agency. proceeded to enter into a con- 
tract of purchase without putting mto the agent’s hands 
anything that could be turned over at its face value to the 
owner of the mortgage. A thief trving to dispose of stolen 
property might have taken the course pursued by Schmutz- 
er. In consummation of the purchasing contract Maixner 
turned over to one or more of the conspirators $8,300 in 
Liberty bonds below par and corporate stock of the Bank- 
ers Fire [Insurance Company. defendant, in the sum of 
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$5,000, upon the sale of which a credit of $2,000 was given. 
This credit with the $8,300 in bonds aggregated $10,300— 
the face of the mortgage without interest and $100 in ad- 
dition. Referring to Ferguson and McCord, Maixner 
testified : 

“They agreed to purchase some stock in the Bankers 
Fire Insurance Company for mutual benefit, somehow, and 
that was the result of the transaction.” 

Maixner testified also that two notes aggregating $5,000 
were accepted by defendant for the stock, but that he did 
not recollect whether they were signed jointly by Ferguson 
and McCord. He credited on one of the notes “the differ- 
ence between the amount paid for the mortgage and the 
face of the mortgage.”’ It thus appears that defendant, 
knowing he was dealing with Ferguson and McCord in 
a representative capacity without legal evidence of their 
agency, entered into a contract to pay to them individually 
in stock $2,000 in proceeds belonging to plaintiff. After 
entering into the contract to purchase the note and mort- 
gage Maixner, for the protection of defendant, commis- 
sioned Ferguson and McCord to procure from plaintiff a 
receipt for $10,200, reciting that the payment was in full 
settlement of the mortgage on the Colorado land, knowing 
that $2,000 of the stipulated price was payable to them 
individually. There is a view of the circumstances war- 
ranting the inference that defendant participated in 
the fraud of the conspirators, paying to Ferguson and Mc- 
Cord, personally, a portion of the proceeds of the note 
and enabling them to defraud plaintiff. In this view of 
the record defendant was not a purchaser in good faith. 
The evidence therefor was sufficient to sustain the verdict. 

Defendant complains that the trial court in the instruc- 
tions erred in defining the term ‘“‘holder in due course” 
and in otherwise directing the jury in regard to the nego- 
tiable instruments law. That law did not apply to the case. 
The action was one to recover damages for the conversion 
of a note and a mortgage belonging to plaintiff. The mak- 
ers and mortgagors were not parties to the action and 
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there was nothing in the pleadings or proofs to indicate 
a defense to the note or to the mortgage. Defendant, how- 
ever, was not prejudiced by the instructions relating to the 
negotiable instruments law, since the charge as a whole 
required a verdict against plaintiff, if he failed to prove 
by a preponderance of the evidence that defendant partici- 
pated in the fraud. 
AFFIRMED. 

HowELL, J., concurring. 

My understanding of the principal facts in this case is: 
That Norton, appellee, owned a note secured by mortgage 
of the face and actual value of $10,200, plus earned inter- 
est at 7 per cent. from its date. Persons denominated in 
the opinion of Rose, J., as ‘“swindlers” pretended to organ- 
ize a so-called “‘trust company” to have $1,000,000 capital 
stock. One or more of them procured the note from Nor- 
ton and hawked it about attempting, without success, to 
sell it, and they got in touch with one Maixner, the repre- 
sentative of appellant, who recognized the value of the 
note and agreed to buy it. The swindlers ostensibly were 
acting as agents for Norton. Maixner agreed to take the 
note, but insisted that it be indorsed by Norton. As be- 
tween the swindlers and Maixner, the swindlers were sell- 
ing the note for Norton. However, before paying the 
swindlers, Maixner required that Norton execute a receipt 
in which he was to acknowledge he had received $10,200 
for the note. Norton understood the note was to be sold 
for cash, to be used to further the business of the trust 
company. The receipt did not recite the true consideration 
paid. Maixner knew that. After the indorsenient of the 
note was procured from Norton and after he signed the 
receipt for the money to be paid, Maixner gave the swind- 
lers, for the note, bonds of the value of $8,300, and issued 
directly to, in the name of, one of the swindlers, in pay- 
ment of the remainder of the purchase price, stock of the 
Bankers Fire Insurance Company. Maixner then knew 
that defendant was not paying cash for the note and mort- 
gage, but, instead of making payments to Norton, who was 
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to sign the receipt for the money, knowingly put a part 
of the purchase price in the name of one of the swindlers. 
In that transaction the swindler exceeded his authority as 
agent and Maixner knew it. He assisted the swindler in 
swindling Norton and was a party to the conversion of 
the note in so doing. 

The transaction was not governed by the negotiable in- 
struments act, but by the law governing ordinary conver- 
sion of personal property. The inevitable deductions to 
be drawn are that the Bankers Fire Insurance Company 
aided and abetted the swindlers in the conversion. Cook 
v. Monroe, 45 Neb. 355, lays down this rule: 

“Under the usually adopted principle of law that he 
who intermeddles with personal property which is not his 
own must see to it that he is protected by the authority 
of one who is the owner or has authority to act, or that 
he will be himself liable ; and that if he do an unlawful act, 
even at the command of another acting as principal, and 
without right, a liability will attach.” 

That case was cited with approval in Starr v. Bankers 
Union of the World, 81 Neb. 377, 381, where it is said: 

“Where several parties unite in an act which constitutes 
a wrong to another, under circumstances which fairly 
charge them with intending the consequences which follow, 
it is a very just and reasonable rule of the law which 
compels each to assume and bear the responsibility of 
misconduct of all. 1 Cooley, Torts (8d ed.) 158. Hence, 
it is held that one who aids and assists in a wrongful 
taking of chattels is liable for the conversion, though he 
acted as agent for a third person.” 

The undisputed evidence charges the Bankers Fire In- 
surance Company, through Maixner, with knowledge of the 
wrong that was being done to Norton. In the opinion of 
Rose, J., it is said: 

““Maixner, who conducted for defendant the negotiations 
resulting in the transfer and acceptance of plaintiff’s paper, 
testified in effect that he then had no knowledge of the 
fraud, and that in good faith he purchased and paid for it, 
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and that in his negotiations he dealt alone with the agents 
of plaintiff who indorsed the paper and entrusted the 
wrongdoers with it. (Italics the writers.) Testimony by 
the holder of a note that he purchased it in good faith for 
value before maturity without knowledge that it was pro- 
cured from the payee by the fraud of others may be over- 
come by circumstantial evidence to the contrary.” : 
Maixner was dealing with one whom he knew to be the 
agent of Norton, and was charged with knowledge of the 
powers ordinarily possessed by an agent authorized to sell 
his principal’s property. Unless otherwise shown, the sale 
could be made only for cash. The proceeds of such sale 
belonged to the principal. A sale made on terms beyond 
the authority of an agent is void (at least voidable) as to 
‘the purchaser who took with knowledge of the violation 
of the duties of the agent. The circumstances surrounding 
the purchase and the admitted knowledge of Maixner that 
he was negotiating with persons acting as Norton’s agents 
are sufficient to make the appellant liable in conversion. 
It is not necessary to go further back and show that 
the insurance company had knowledge of any particular 
fraud which the swindlers had perpetrated upon Norton. 
The insurance company, through Maixner, aided the swind- 
lers in getting into their names part of the proceeds which 
should have been paid in cash for the benefit of Norton. 
That was sufficient knowledge, in law, to compel further 
investigation by Maixner and the insurance company. 
There was not a single dollar of money paid for the note 
by the insurance company. This leads to the conclusion, 
as one of law, that the insurance company aided in the 
conversion of the note. It may be said that the trial court 
erred in giving the instruction defining “holder in due 
course,” and in telling the jury, in effect, that the transac- 
tion was controlled by the negotiable instruments act, as 
to burden of proof. We do not think this instruction was 
prejudicial error, because there is sufficient in the record 
to have required of the appellant further and additional 
explanations as to the part it took. In other words, the 
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attempted explanations were, in law, no explanations, but 
rather confirm the belief that Maixner knew that Norton’s 
agents were taking unto themselves property other than 
money in payment for Norton’s note, and that Norton was 
not going to receive the stock issued to, and in the name 
of, one of the swindlers. It may be added that the in- 
struction was more favorable to appellant than it was 
entitled to. The judgment should be affirmed. 


GooD, J., dissenting. 

In so far as the opinion holds that defendant is liable 
for a conversion of the note and mortgage in controversy, 
J respectfully dissent. 

The record shows that while plaintiff was the owner and 
holder of the note and mortgage he voluntarily surrendered: 
and turned them over to Kline, Ferguson, and McCord, 
with the understanding and agreement that he was to re- 
ceive in consideration therefor stock in a trust company 
which they were then supposed to have organized. Plain- 
tiff testified that he did not expect to receive any part of 
the consideration that was paid by defendant for the note 
and mortgage. No doubt exists that Kline, Ferguson, and 
McCord, through fraud, procured from plaintiff the note 
and mortgage. Plaintiff knew that they were negotiating 
for and contemplating a sale thereof and did not protest. 
When they, through Schmutzer, found a purchaser for the 
note and mortgage, plaintiff was informed of that fact, 
and then indorsed the note and assigned the mortgage and 
placed it in the power of those, to whom he had transferred 
the note and mortgage, to sell and transfer title to another. 
They did transfer it to the defendant and received in con- 
sideration therefor Liberty bonds to the amount of $8,300 
and stock in the Bankers Fire Insurance Company of the 
face value of $2,000. The total amount paid by defendant 
for the note and mortgage represented its face value. It 
is doubtless true that plaintiff did not then realize that he 
was being victimized by Kline and his associates. 

The majority opinion proceeds on the erroneous theory 


Vou. 116] JANUARY TERM, 1928. . 509 


Norton v. Bankers Fire ins. Co. 


that Kline, Ferguson, and McCord were agents of the plain- 
tiff and acting for him in the sale of the note and mortgage, 
and that, being agents, they had authority to sell only for 
cash. The record does not justify the assumption. Kline 
and his associates were acting for themselves, or nominally 
for the mythical trust company. Plaintiff, as he testified, 
was not to receive any of the proceeds of the sale, because 
he was to receive stock in the trust company, for which he 
had subscribed. Had the defendant paid to Kline and his 
associates the full cash value of the note and mortgage, 
plaintiff would be in no better position; he would have re- 
ceived no part of the money. 

To constitute a conversion there must be a taking of 
personal property from the owner without his consent. It 
is a rule, well recognized and almost without exception, 
that if the owner of personalty expressly or impliedly con- 
sents to the taking, use or disposition of his property he 
cannot recover therefor in an action for conversion. 38 
Cyc. 2009. The text announcing this rule cites, in its 
support, authorities from 17 states, including Nebraska. 
In Carlson v. Jordan, 4 Neb. (Unof.) 359, it is held: “No 
action for conversion will lie on account of a disposition of 
property which plaintiff admits authorizing.” 

In the instant case, plaintiff not only authorized the sale 
of his note and mortgage to defendant, but participated 
therein, after he had knowledge that the note and mortgage 
were being negotiated by Kline and his associates. He 
indorsed the note and the coupons attached thereto and 
assigned the mortgage, leaving them in possession of Kline 
and his associates for delivery. 

Justice and equity will not permit plaintiff to recoup 
from defendant the toss which he sustained through the 
fraud practiced by Kline, Ferguson, and McCord. To do so 
would be to compensate plaintiff for a loss sustained 
through fraud not practiced by defendant. The record 
clearly shows that the officer of defendant, who acted for 
it in acquiring the note and mortgage, had no knowledge 
of Kline, Ferguson, and McCord, or of Schmutzer, until 
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after plaintiff had subscribed for the stock in the trust 
company and delivered his note and mortgage to them. 
There is no direct evidence, nor, as I view the record, are 
there any facts or circumstances proved, which would jus- 
tify an inference that any officer of defendant participated 
in the fraud practiced upon the plaintiff, or had any knowl- 
edge thereof, until long after defendant had purchased and 
paid for the note and mortgage. 

In my opinion, the judgment of the district court is not 
supported by the evidence and should be reversed. 

EBERLY, J., concurs in this dissent. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
CLINTON STATE BANK: Fay C. HILL, RECEIVER, APPEL- 
LANT: NELS TAUSAN, CLAIMANT, APPELLEE. 


FILED March 7, 1928. No. 25545. 


Banks and Banking: GUARANTY FuND: Deposits. Where Liberty 
bonds are placed for safe-keeping in a safety deposit box in a 
state bank, and without the owner’s consent or authority, the 
officers of the bank abstract such bonds and sel} and convert the 
proceeds, the relation of bank and general depositor is not cre- 
ated. The transaction dves not constitute a deposit, within the 
protection of the depositors’ guaranty fund. 


APPEAL from the district court for Sheridan county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed in part, and re- 
versed in part. 


C. M. Skiles and R. L. Wilhite, for appellant. 
Irving R. Butler, contra. 


Heard before Goss, C. J., Rosk, DEAN, GOOD, EBERLY and 
HOWELL, JJ., and REDICK, District Judge. 


PER CURIAM. 

This action arises out of the failure of the Clinton State 
Bank of Clinton, Nebraska. In the proceeding to wind up 
the affairs of the failed bank, Nels Tausan (hereinafter 
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referred to as claimant) filed a claim, consisting of two 
items; one for $1,345, based on a deposit in open account; 
and the other for $1,100, based on the conversion of eleven 
$100 Liberty bonds, which claimant had placed in a safety 
deposit box in the bank. The receiver admitted the validity 
of the claim for $1,345, but asked that payment thereof 
pe withheld to apply on the liability of claimant as a stock- 
holder, and asked that the claim based upon the conversion 
of the Liberty bonds be not allowed as preferred or payable 
from the depositors’ guaranty fund. 

The trial court allowed both items of the claim and 
decreed them entitled to preference and payable from 
the depositors’ guaranty fund. Payment of the first item, 
however, was withheld until claimant’s statutory liability 
as a stockholder could be determined, and the court ordered 
that if claimant should be held liable the first item of the 
claim should be offset against the stockholder’s liability. 
The receiver has appealed from the part of the decree 
which allowed claimant a preference for the item based 
on conversion of the Liberty bonds. 

This case is ruled by the decisions of this court in State 
v. Clinton State Bank, ante, p. 482, State v. Farmers Bank 
of Page, 110 Neb. 676, and State v. Atlas Bank of 
Neligh, 114 Neb. 650. In State v. Clinton State Bank, 
supra, it was held: “Where certain Liberty bonds were 
purchased by a bank for a customer, but were never deliv- 
ered to the customer, being left with the bank for safe- 
keeping, and were subsequently sold by the bank without 
the consent of the customer, neither the bonds nor their 
proceeds constituted a deposit within the protection of 
the state guaranty fund.” 

In the instant case, the bonds were placed in claimant’s 
safety deposit box within the bank. Without his knowl- 
edge or consent, the officials of the bank abstracted the 
bonds and sold and converted the proceeds. There never 
was any intention to make a general deposit in the bank; 
the transaction does not constitute the owner of the bonds 
a depositor, within the protection of the depositors’ guar- 
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anty fund. The court erred in holding that claimant was 
entitled to a preference on that part of his claim, based 
upon the conversion of the Liberty bonds. That part of the 
claim should have been allowed only as a general claim. 
The judgment of the district court, in so far as it re- 
lates to the claim based upon the $1,345 deposit in open. 
account, is affirmed. In so far as it relates to the claim 
based upon the conversion of Liberty bonds, the judgment 
is reversed, and the cause remanded, with directions to 
enter a decree allowing the latter item as a general claim. 
only and not entitled to preference. 
AFFIRMED IN PART AND REVERSED IN PART. 


HORACE RALPH MCCOLLEY v. STATE OF NEBRASKA. 
FILED MARCH 7, 1928. No. 26124, 


1. Criminal Law: DISQUALIFICATION OF JUROR: BURDEN OF PROOF.. 
On a motion for a new trial on the ground that one of the 
jurors was not a resident of the county and was not of sound 
mind and discretion, the burden is on the party alleging the 
disqualification of the juror, where such disqualification is raised 
for the first time by such motion. 


The finding of the trial court as to the quali- 
fications of a juror will not be set aside unless the error is 
manifest or unless there has been a clear abuse of judicial 
discretion. 

3. Rape: SUFFICIENCY OF EVIDENCE. The evidence and record ex- 
amined, and held ample to support the verdict and judgment. 
and free from error, 


Error to the district court for Douglas county: JAMES 
M. FITZGERALD, JUDGE. Affirmed. 


John M. Macfarland, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before Goss, C. J., Rose, Goop, EBERLY and 
HOWELL, JJ. ' 
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Goss, C. J. 

Plaintiff in error, hereafter called defendant, was con- 
victed of an assault with intent to rape a 17-year-old girl. 

The first error assigned and argued in the brief of de- 
fendant is that Julius A. Mauss, one of the jurors, was 
of unsound mind and was a nonresident of the state. No 
record was preserved in the bill of exceptions showing 
what answers were given by the juror in his voir dire 
examination. The question was first raised in the motion 
for new trial and his qualifications as to mind and resi- 
dence were then presented by oral testimony and by af- 
fidavits. Some of these affidavits indicate that on his voir 
dire examination he gave his residence as Omaha. His 
name could not be put on the jury list unless he had voted 
in one of the precincts of the county, as the names of jurors 
are taken from the lists of electors who actually voted at 
the last election before the names of electors are certified 
by the election commissioner to the jury commissioner ; 
from this list the jury commissioner selects names of those 
eligible for jury service. On the evidence and argument 
of the motion for a new trial, the court held that the 
juror was a resident of the county. This was a matter 
within the discretion of the court and to be decided by 
the court. We find no abuse of that discretion. On a mo- 
tion for a new trial on the ground that one of the jurors 
was not a resident of the county, the burden is on the 
party alleging the disqualification of the juror. Doubt- 
less, if the juror was sane, he had a right to select his 
actual residence in Douglas county, to register and vote 
and to serve asa juror there. On the question of the mental 
competency of the juror, evidence both orally and by affida- 
vits was also taken on the nearing ot the motion for new 
trial. The defendant introduced a certified copy of an 
order of the district court for Pottawattamie county, Lowa, 
dated September 4, 1918, appointing Minnie Cowle “perma- 
nent guardian of the property” of Julius A. Mauss. ‘here 
is nothing in the record to show that she was guardian of 
the person. John L. Chew, an Omaha lawyer, called as 
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a witness and asked if he was guardian of Mauss, an- 
swered: “I am in joint control with his duly appointed 
guardian, Minnie Cowle.” So, assuming that he was duly 
appointed, he was one of the guardians of the property 
only. It does not appear that Mauss was ever under guar- 
dianship as to his person. Mr. Chew expressed the opinion 
that Mauss was crazy. The eleven other jurors told by 
affidavit of their association with Mauss as a juror and 
each expressed the opinion that he was of sound mind. 
The affidavit of Dr. Howard L. Updegraff states that he 
last examined Mauss March 28, 1927 (which was 20 days 
after the verdict), and that he was of the opinion, from 
this and previous examinations he had made during the last 
year, that Mauss was of unsound mind and incompetent. 
Dr. G. Alexander Young expressed the opinion by affidavit 
that Mauss had a very fair average of intelligence “for a 
man of his age and social status,” that the guardianship 
over his property should be lifted, and that he was capable 
of handling his property. In this state of the evidence, 
and in this divided counsel of the physicians, after two 
trials of the cause, we are unwilling to say that the court 
abused its discretion in deciding that the juror complained 
of was of sound mind, and in refusing a new trial on ac- 
count thereof. The burden of showing on a motion for 
new trial that a juror was not of sound mind and discretion 
is on the party alleging it. 35 C. J. 244; People v. Collins, 
166 Mich. 4; Zimmerman v. Carr, 59 Ind. App. 245; Am- 
mons v. State, 65 Fla. 166. The finding of the trial court as 
to the qualifications of a juror will not be set aside unless 
the error is manifest or unless there has been a clear abuse 
of judicial discretion. 16 R. C. L. 289; Reynolds v. United 
States, 98 U. S. 145; Hopt v. Utah, 120 U. S. 480; Spies v. 
Illinois, 123 U. S. 1381; State v. Pearce, 87 Kan. 457; People 
v. Loper, 159 Cal. 6; State v. Lauth, 46 Or. 342, citing 
many cases. . 

The defendant seeks to predicate error upon the intro- 
duction of the testimony of a nine or ten-year-old girl 
who was shown by the state to have been picked up by 
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the defendant on a previous occasion, on the pretext of 
taking her in his car to school, and by deception to have 
been taken instead into the men’s toilet at Fontenelle Park 
and solicited to gratify his sexual desires, but another wit- 
ness caused the defendant to flee before he had accom- 
plished his purpose. The defendant objected to the “girl 
testifying at this time for the reason that the court re- 
fused to let her testify and the court sustained all of the 
defendant’s objections to this girl testifying during the 
trial of the cause heard on February 7, 1927.” (The in- 
stant trial was begun March 7, 1927; the transcript show- 
ing that in a previous trial the jury was discharged on 
February 9, 1927, because of inability to agree on a verdict.) 
The court committed no error in overruling the objections 
to the testimony of this child on the ground assigned. 


Lastly, it is argued that the facts do not show an assault 
on the prosecutrix but merely a solicitation. There was 
ample evidence before the jury to indicate that the prose- 
cutrix was a 17-year-old girl, a graduate of the high school, 
and chaste; on a snowy, slushy day, December 27, 1926, 
she was waiting for a street car at Thirtieth and Ellison 
streets to go down town to do some shopping; the defend- 
ant stopped his Ford touring car within a few feet of 
her and asked her if she wanted to go to town; she then 
thought he was a chum of her brother who roomed with 
her brother at Lincoln, but as soon as she got in the car 
she saw she was mistaken; when they got to Thirtieth - 
and Bedford streets, instead of continuing down 
town, the defendant turned west on the boulevard where 
there were no houses, and when she asked him why he 
did not continue toward town he answered that this was 
a short cut; all the curtains were on the car except 
the front curtain on the right side where she sat; there 
was-no one one to hear her cry if she called; after going 
a few blocks he stopped the car, leaving the engine running, 
and solicited intercourse by its conventionally vile but col- 
loquial name not, however, found in dictionaries; she re- 
fused and started to scream, and he said “it will go worse 
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with you if you yell and scream;” he got over her, lifted 
her and pulled her bloomers down to her knees and lay on 
her for some time, accomplishing some penetration; as 
soon as he had completed ejaculation and finished the as- 
sault, he drove toward town against her protest that she 
wanted to be let off right there so that she could go to 
the street car; he took her to Seventeenth and Dodge; she 
took the first street car home and told her parents without 
delay; they immediately called the police and a well-known 
doctor of high standing; the doctor responded to the call 
promptly; he testified she was hysterical and crying; he 
removed her to a hospital, put her under an anesthetic and 
examined her; he testified there was a spot of semen on 
her bloomers, that they were muddy, and that there was a 
partial perforation of the hymen; her bloomers and hose 
were found to be soiled with mud similar to that on de- 
fendant’s overalls and shoes. Here was ample evidence 
to warrant a charge and conviction of rape. The evidence 
was quite sufficient to sustain the charge of assault with 
intent to commit rape, of which he was accused. In order 
to satisfy ourselves, we have gone deeper into the record 
than suggested by either brief or argument or than re- 
quired by the rules governing review of such trials. We 
are of the opinion that the judgment of the trial court 
was right and we affirm it. 
AFFIRMED. 


SARPY COUNTY, APPELLEE, V. OMAHA & SOUTHERN INTER- 
URBAN RAILWAY COMPANY, APPELLANT. 


FILED MARCH 7, 1928. No. 25434. 


1. Railroads: OVERHEAD CRossinGs. Section 5524, Comp. St. 1922, 
requires the construction of an overhead crossing over a railway, 
where it intersects a highway, only when pubhe necessity or 
convenience would be subserved thereby. 


PowERS OF STATE RAILWAY COMMISSION. The 
Nebraska state railway commission is without authority to 
order the construction of an overhead crossing upon a con- 
tingency that may never happen. 
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* APPEAL from the Nebraska State Railway Commission. 
Reversed and dismissed. 


John L. Webster and R. B. Hasselquist, for appellant. 


O. S. Spillman, Attorney General, Hugh La Master, H. A. 
Collins and William P. Nolan, contra. 


Heard before Goss, C. J., Rose, Goop, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


Goon, J. 

Sarpy county began this proceeding by filing a complaint 
before the Nebraska state railway commission, praying that 
the railway commission should order the Omaha & South- 
ern Interurban Railway Company, defendant, to construct 
an overhead crossing over its tracks at a point where they 
intersect what is known in the record as the “Gregg road.” 
The defendant filed an answer denying that the Gregg 
road was a highway, alleging that there was no public 
necessity or convenience to be served by the construction 
of an overhead crossing or bridge at the point designated, 
and further alleging its financial inability to comply with 
any order in that respect. Upon the issues joined a hear- 
ing was had before the commission. Elaborate and de- 
tailed findings of fact and conclusions of law were made, 
followed by an order which directed the defendant to con- 
struct an overhead crossing at the point in question when, 
and not before, the county authorities place the highway 
in a reasonably passable condition. Defendant has ap- 
pealed. , 

As grounds for a reversal of the order, defendant avers 
that the railway commission is without jurisdiction or 
authority to make such a conditional order as that entered 
in this case, and that the order is not sustained by the 
evidence or findings of fact made by the commission. 

Neither party raises any question as to the correctness 
of the findings of fact made by the commission. An inde- 
pendent investigation of the record leads us to. the con- 
clusion that each finding of fact is sustained by the evi- 
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dence. The findings are too lengthy to be set out in this 
opinion. We shall summarize so much thereof as seems 
necessary for a proper disposition of the case. 

The defendant’s line of railway extends in a southerly 
direction from Omaha to Bellevue and Fort Crook. It 
runs nearly parallel with the Missouri river and, owing to 
the hills and bluffs, through numerous deep cuts. There 
are two main highways running from Omaha in a southerly 
direction; one to Bellevue along the east side, the other to 
Fort Crook on the west side, of defendant’s track. The 
distance between these two highways is from 1,900 to 3,000 
feet at different points. What is known in the record as 
the “Gregg road” was regularly opened in 1888. It is 
3,000 feet long, connects the two main highways above 
mentioned, and intersects the defendant’s railroad track and 
right of way. The defendant constructed its railway in 
1906, and at the time provided an overhead bridge to carry 
the Grégg road over its tracks and right of way. This 
road was never used to any considerable extent. In 1915 
the approaches to the bridge had washed away and it had 
become unsafe for any persons who might attempt to use 
it. In May of that year the defendant erected barricades 
on either side of the bridge, to prevent its use. These 
barricades remained until 1917, when the defendant dis- 
mantled and removed the bridge. No complaint was made 
by any individual or by the authorities of Sarpy county, 
as to the maintaining of the barricades or removal of the 
bridge, until in 1925. 

It appears from the findings that there are in the vi- 
cinity two other highways which connect the two main 
highways above referred to. One of these roads is 1,200 
feet north and the other 1,900 feet north of the Gregg 
road. The commission found that since 1915 there has 
been no travel over the Gregg road, going across or over 
defendant’s tracks, and that the portion of the Gregg road 
lying east of defendant’s tracks has been restored to culti- 
vation by adjacent farmers. It found that the two roads 
to the north of the Gregg road and connecting the two main 
highways are shorter than the Gregg road, one of them 
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being 2,000 feet and the other 1,900 feet long. It further 
found that that part of the Gregg road lying west of the 
defendant’s right of way is still open and is used only, or 
almost entirely, by one Johnson, who lives a few hundred 
feet south of the road. The commission found that the 
failure to use the road when it was first established was 
due to the condition of the road; that defendant’s railroad 
at that point cuts through the eastern slope of a hill; that 
the cut on its west side is 20 feet deep and on the east 
side 12 to 14 feet deep; that there is a 15 per cent. grade 
leading to the proposed bridge from either the east or the 
west; that it is so steep it would be difficult for automobiles 
to negotiate the grade, and that to make an overhead bridge 
accessible a large amount of grading would be necessary; 
that the county had not indicated its willingness or inten- 
tion to do such work; that if the bridge should be con- 
structed it could be used only under most favorable con- 
ditions and then under great difficulty and inconvenience; 
that the other roads connecting the two main highways 
afford ample facilities for the general public to pass from 
one highway to the other, and that, with the possible ex- 
ception of Mr. Johnson, none would have occasion to use 
the Gregg road in order to reach the paved and graveled 
highways. Then follows a discussion of the legal phases 
of the situation, and the commission finally concludes that 
it is the legal duty of defendant to establish and maintain 
a crossing at the point in question; concluding its findings 
as follows: 

“We are therefore of the opinion that an overhead cross- 
ing should be constructed. Legally this highway is open. 
As we have shown, however, without grading it will be 
physically closed, even if an overhead crossing is con- 
structed. Unless the county authorities proceed to prop- 
erly grade the highway, any order we make ‘will be a vain 
thing.’ If the crossing is constructed, the public will not 
thereby secure any relief, because the road will not be in 
condition to be traveled. Our order, therefore, will be 
made contingent upon the county authorities doing the 
necessary work to make the road passable.” 
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Section 5524, Comp. St. 1922, imposes the duty on every 
corporation “owning or operating any railroad, crossed 
by a public road, to make and keep in good repair, good 
and sufficient crossings for such road over their tracks, 
including all the grading, bridges, ditches, and culverts 
that may be necessary within their right of way.” Suc- 
ceeding sections give the state railway commission jurisdic- 
tion over all crossings of highways, outside of incorporated 
villages, towns and cities, over and under all railroads in 


the state of Nebraska, and authorize the commission to , 


make such regulations for the construction, repair and 
maintenance thereof as it shall deem adequate and sufficient 
for the protection and necessity of the public. 


While the above quoted statute apparently makes it the 
duty of the railway company to make and keep in repair 
good and sufficient crossings wherever its tracks are crossed 
by a public road, we think a proper interpretation of the 
statute requires us to consider the purpose and object of 
such legislation. Clearly, it was intended to provide a 
safe and adequate means for the public to cross the tracks 
of a railroad wherever public necessity or convenience would 
require it. Certainly, it was not the purpose to compel the 
construction and maintenance of costly bridges or viaducts 
where they would be of no use to the, public, and where 
they would not serve the public convenience. If any other 
view were taken, it would require a vain and useless ex- 
penditure of large sums of money by railway companies 
to make and keep in good repair crossings of this character. 
Railroads are entitled to make such charges for their 
services, as common carriers, as will bring in an income 
sufficient to pay the cost of operation, maintenance and a 
reasonable return upon the investment. These charges must 
be borne by the patrons of the common carrier. In the last 
analysis the cost or expense of such crossings must be 
borne by the public. It certainly is not good policy to 
require the public to pay for so-called improvements which 
would be of no benefit to the public. As pointed out by 
the commission in its findings, if at this time the bridge 
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or overhead crossing should be constructed, it would be of 
absolutely no use, nor is there any assurance that it ever 
would be of any use, to the public. It would require the 
expenditure of a large sum of money, with no correspond- 
ing benefit. Fairly interpreted, the statute was intended 
to require the construction of crossings over highways 
when, and only when, public necessity or convenience would 
be subserved thereby. 

It is also a well-settled rule of law that a judgment or 
order must be based upon a cause of action existing, at 
least at the time of the hearing. Here, there was no right 
to the relief prayed at the time of filing the complaint, 
or at the time of the hearing; nor do we know that there 
ever would be a right to the relief demanded. We think it 
was not within the power of the railway commission to 
make such an order as that promulgated in the instant 
case. 

By this holding we do not mean that the commission 
may not make an order to take effect at a future specified 
date, but it may not make such an order to take effect upon 
a contingency which may never happen. 

It follows that the order of the commission should be 
reversed and the cause dismissed, but without prejudice to 
the plaintiff to institute another proceeding, praying for 
the construction of an overhead crossing when the future 
conditions exist which would warrant the construction of 
such a crossing. 

REVERSED AND DISMISSED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, AP- 
PELLEE, V. SECURITY STATE BANK OF EDDYVILLE: F. J. 
CLEARY, RECEIVER, APPELLEE: T. F. O’MEARA, 
CLAIMANT, APPELLANT. 


FILED MARCH 7, 1928. No. 25458. 


1. Banks and Banking: GUARANTY FuND: Deposits. A claim 
against a failed state bank that represents money which a stock- 
holder of said bank has obtained from another and placed in 


522 NEBRASKA REPORTS. [VoL. 116 
State, ex rel. Spillman, v. Security State Bank. 
the bank for the purpose of aiding the bank to replenish its 


reserve is not within the protection of the depositors’ guaranty 
fund. : 


RECEIVERSHIP: SET-OFF. Where the receiver of a 
failed state bank comes into possession of a promissory note 
given to the bank by the maker without considcration and as 
an accommodation to the bank, he is not entitled to set oft such 
note against a valid claim of the maker against che failed bank. 


APPEAL from the district court for Dawson county: 
Isaac J. NISLEY, JUDGE. Reversed, with directions. 


John A. Miller and FE. L. Randall, for appellant. 
Horth, Cleary & Suhr and C. M. Skiles, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY and 
HOWELL, JJ., and BRoApDY, District Judge. 


Goon, J. ; . 

This action arises out of the failure of the Security State 
Bank of Eddyville, Nebraska, hereinafter referred to as the 
bank. The doors of the bank were closed on the 17th day 
of September, 1923, and a receiver appointed on the 21st 
of the same month. T. F. O’Meara, a stockholder of the 
bank, filed a claim consisting of three items: (1) A cer- 
tificate of deposit for $4,000; (2) a certificate of deposit for 
$500; (8) a deposit on open account of $502.65; and prayed 
that they be allowed as preferred and payable from the 
depositors’ guaranty fund. 

The receiver filed objections to the claims, on the ground 
that they represent money obtained by a stockholder and 
placed in the bank in lieu of and for the purpose of effecting 
a loan of funds to the bank. He further pleaded a promis- 
sory note for $1,300, executed by the claimant to the bank, 
and asked that it be set off against the claims. Claimant 
replied, denying that the deposit represents money placed 
in the bank for the purpose of effecting a loan of funds 
to it, and, as a defense to the promissory note, alleged that 
it was obtained by fraud and without consideration. 

Upon a trial of the issues so Joined, the court found that 
the certificate for $500 and the open account represented 
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deposits in the usual and ordinary course of business, but 
that the $4,000 certificate represented money that was 
placed in the bank for the purpose of bolstering up its re- 
serve, was, in effect, a loan for the benefit of the bank, 
and not entitled to a preference. The court also found for 
the receiver upon the $1,300 note and set off the amount 
thereof against the claims, applying the set-off first to the 
claims which were found entitled to preference, and 
adjudged that there was due the claimant the sum of 
* $3,602.60, but that it was not entitled to a preference. 
Claimant appeals. 

The appeal requires us to determine whether or not the 
$4,000 certificate, or any part thereof, represents money 
placed in the bank for the purpose of effecting a loan to 
it, and whether claimant was liable to the bank upon the 
promissory note. 

Since the receiver has not appealed, the finding of the 
trial court, that the certificate of deposit for $500 and the 
open account of $502.65 represent bona fide deposits, must 
be accepted as correct, as it is judicially determined that 
these items are entitled to a preference. 

In December, 1922, the bank was in financial difficulties 
and its reserve depleted. The department of trade and 
commerce was insisting that money should be raised by the 
officers and stockholders to replenish its reserve. At that 
time claimant was the owner and holder of a certificate of 
deposit for $4,000, issued by the bank. For the purpose of 
aiding the bank, he took this certificate and sold and 
discounted it to the Federal Trust Company, of Lincoln, 
Nebraska, for the sum of $3,820, which was placed to his 
credit in the bank on open account. It remained there 
until May, 1923, when he took a new certificate of deposit 
for $4,000, for which his open account in the bank was 
charged. This latter certificate is the one in controversy. 

From the record it is clear that the $3,820, proceeds of 
the sale of the former certificate, did not represent a de- 
posit made in the usual and ordinary course of business, 
but was obtained by the claimant and placed in the bank 
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for the purpose of replenishing its reserve, and was, in 
effect, a loan by claimant to the bank. Counsel for claim- 
ant argue that, when the deposit in the open account was 
changed into a certificate of deposit, it then ceased to be 
a loan and became a deposit, protected by the guaranty 
fund. We do not think this contention is sound. It was 
a loan in the first instance, and as such, remained in the 
bank without change save from an open account to one 
represented by a certificate. To the extent of $3,820 the 
certificate in controversy represents a loan. 

Section 8033, Comp. St. 1922, in part, provides: “No 
claim to priority shall be allowed which is based upon 
any evidence of indebtedness in the hands of or originally 
issued to any stockholder, officer or employee of such bank, 
which represents money obtained by such stockholder, of- 
ficer or employee, from himself or some other person, firm, 
corporation or bank in lieu of or for the purpose of effect- 
ing a loan of funds to such failed bank.” 

This court has held, in effect, that a claim against a failed 
state bank which represents money that a stockholder ob- 
tains and places in the bank for the purpose of aiding the 
bank to keep up its reserve is not within the protection 
of the depositors’ guaranty fund. State v. Farmers State 
Bank of Diz, 115 Neb. 574; State v. Atlas Bank of Neligh, 
114 Neb. 646. - ° : 

The $4,000 certificate in controversy, to the extent of 
$3,820, represents a claim that is not protected by the 
guaranty fund and should be allowed, to that extent, as 
a general claim. It appears from the record that $180, 
which is included in the certificate of $4,000 does represent 
a bona fide deposit of funds of claimant, made in the usual 
and ordinary course of business, and, to the extent of $180, 
the certificate represents a claim that is entitled to prefer- 
ence and payable from the depositors’ guaranty fund. 

It appears that in June, 1923, the financial condition of 
the bank had grown worse instead of better, and its man- 
agement was taken over by the guaranty fund commission. 
The department of trade and commerce was insisting that 
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an assessment should be made upon the stock, to place the 
bank in a sound financial condition. At an informal meét- 
ing of some of the stockholders there was apparently an 
attempt made to require an assessment of 200 per cent. 
upon the capital stock. No valid assessment, however, was 
made, and the attempt at assessment was abandoned. A 
few days later, at the request ot the representatives of 
the guaranty fund commission, which was in charge of 
and operating the bank, a few of the stockholders were 
requested to and did execute to the bank their several 
promissory notes, each note representing the face value 
of the stock owned by the maker. Claimant was one of 
these stockholders and executed his promissory note for 
$1,300. These notes, so executed by the stockholders, re- 
mained in the custody of the representatives of the guar- 
anty fund commission until the 17th day of September, 
1923, at which time they were listed on the books of the 
bank as a part of its bills receivable, and a corresponding 
amount of worthless and doubtful paper was charged off. 
On the same day that this was done the doors of the bank 
were closed. Four days later a receiver was appointed. 
No valid assessment was made upon the stockholders; nor 
did the makers of these several notes receive anything of 
value for them. The most that may be claimed for these 
notes is that they were accommodation paper, given to the 
bank without consideration and never used or pledged by 
the bank. Under such circumstances, the bank could not 
have sued on and collected these notes from the makers. 
As respects these notes, the receiver stands in the shoes 
ot the bank, and his claim is no better than would have 
been that of the bank. The note does not represent a valid 
obligation of the claimant to the bank, and the court erred 
in holding otherwise and in setting it off against the 
amount due claimant. 

The judgment of the district court is reversed and the 
cause remanded, with directions to allow preference to the 
claim and decree payable from the guaranty fund as fol- 
lows: The amount of the open deposit account; the $500 
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certificate, and $180 of the $4,000 certificate together with 
interest thereon, as provided by law. The remaining $3,820 
of the $4,000 certificate, with interest thereon, as provided 
by law, shall be allowed only as a general claim. The set- 
off, claimed by the receiver upon the $1,300 note, must be 
entirely disallowed. 

REVERSED. 


STATE, EX REL. QO. S. SPILLMAN, ATTORNEY GENERAL, AP- 
PELLEE, V. SECURITY STATE BANK OF EDDYVILLE: F. J. 
CLEARY, RECEIVER, APPELLEE: J. J. MUTCHIE, 
CLAIMANT, APPELLANT. 


FILED MARCH 7, 1928. No. 25459. 


1. Payment. In the absence of any agreement or instruction, ° 
where a debtor makes payments on a running account, and 
where neither he nor his creditor makes a particular application 
of the payments, ordinarily, the law will apply them to the ex- 
tinguishment of those items of the debt which are earliest in 
point of time. 

2. Banks and Banking: RECEIVERSHIP: Ser-Orr. Where the re- 
ceiver of a failed state bank comes into possession of a promis- 
sory note given to the bank by the maker without consideration 
and as an accommodation to the bank, he is not entitled to 
set off such note against a valid claim of the maker against the 
failed bank. 


APPEAL from the district court for Dawson county: 
IsAAc J. NISLEY, JUDGE. Reversed, with directions. 

John A. Miller and E. L. Randall, for appellant. 

C. M. Skiles and Horth, Cleary & Suhr, contra. 

Heard before Goss, C. J., ROSE, Goop, EBERLY and 
HOWELL, JJ., and BRoADY, District Judge. 


Goon, J. 

This case arises out of the failure of the Security State 
Bank of Eddyville, Nebraska, hereinafter called the bank. 
At the time of its failure J. J. Mutchie, a stockholder in 
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the bank, owned nine certificates of deposit, aggregating 
$2,317.78, and also had to his credit in open account in 
the bank $1,528.35. He filed claims for these several items 
and asked that they be allowed as preferred and decreed 
payable from the depositor’s guaranty fund. 

The receiver filed objections to the allowance of the 
claims, and averred that the severa! items represented loans 
made by claimant to the bank, for the purpose of replenish- 
ing its depleted reserves, and that they were without the 
protection of the guaranty fund. He also set up, as a 
set-off to any amount due the claimant, a promissory note 
for $1,200, executed by claimant to the bank. Claimant 
replied, denying that any of his claims represented loans 
to or for the benefit of the bank, and averred that the 
promissory note in question was obtained by fraud and 
without any consideration, and denied liability thereon. 
The trial court found that the several certificates of de- 
posit represented bona fide deposits, within the protection 
of the guaranty fund, but that .$547.80 of the open account 
represented a loan made by claimant to the bank, and 
was without the protection of the guaranty fund, and 
further found that claimant was liable to the bank on the 
promissory note for the full amount thereof, and that it 
should be set off as against the amount found due claimant. 
Claimant alone appeals. 

Two questions are presented for dctamntuations (1) 
Does any part of the open account represent money placed 
in the bank in lieu of or for the purpose of effecting a 
loan to the bank? (2) Was claimant liable upon his prom- 
issory note to the bank? 

It appears without dispute that in February, 1923, and 
for some time prior thereto, the bank had been in financial 
distress, and its reserve was greatly depleted. The depart- 
ment of trade and commerce was insisting that the officers 
and stockholders of the bank should raise an additional sum 
of money to replenish its reserve. At this time a number 
of the stockholders raised money in different ways and 
placed the amount on deposit in the bank, thereby re- 
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plenishing its reserve. Claimant at this time owned a 
farm which was mortgaged for $2,600. He made a new 
mortgage for $38,500 upon the farm and received as the 
net proceeds thereof $3,325, which on February 21 was 
placed to the credit of his account, and a few days later 
$2,756 of this amount was checked out to pay and satisfy 
the previously existing mortgage which was then due. On 
the 21st day of February there was also placed to the credit 
of claimant’s account in the bank the further sum of $100, 
making the total deposit for that day $3,425. Where the 
$100 came from is uncertain. It appears that on the same 
day the expense account of the bank was charged $100, 
and it seems to be the contention of the receiver that this 
$100 represented an attorney’s fee or commission for se- 
curing the $3,500 loan to'the claimant, and that the bank 
paid the expense thereof. The evidence upon this point is 
not very clear, but claimant has practically consented to 
waive any claim on account of the $100. Leaving out of 
the account the $100 item, there was to the credit of claim- 
ant in the bank on the 21st day of February, after the 
deposit for the new loan had been made, the sum of 
$3,697.22. Thereafter claimant made other deposits from 
time to time in the usual course of business. These deposits 
aggregated $1,445.44. Subsequent to February 21, 1923, 
money was withdrawn from the account by checks at vari- 
ous times, amounting in the aggregate to $3,731.41. It 
thus appears that after the deposit of the $3,325, which the 
court found to be a loan to the bank, there was withdrawn 
from the bank and paid out a sum in excess of the balance 
which claimant then had in the bank, including this loan. 

It is a familiar rule that, when a debtor makes payments 
on a running account, where neither he nor his creditor 
makes a particular application of the payments, the law 
will apply them to the first items in the debt. Mueller 
Furnace Co. v. Burkhart, 149 Minn. 68; Ganley v, City 
of Pipestone, 154 Minn. 193; Zinns Mfg. Co..v. Mendelson, 
89 Wis. 133. The rule is stated in 21 R. C. L. 108, sec. 
109, in the following Janguage: ‘In the absence of an 
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agreement or instruction to.the contrary, payments should 
be applied to the extinguishment of those items or claims 
which are earliest in point of time, unless justice and 
equity demand a different appropriation.” This court, in 
making application of this rule, in Howells State Bank v. 
Hekrdle, 113 Neb. 561, holds that, in determining how much 
credit has been exhausted in a bank account, ‘the rule to be 
applied is that, as checks are paid, the amounts thereof 
are to be charged against the oldest item of such credit.” 
Applying this rule to the instant case, it is found that, 
by reason of the cashing of his checks drawn thereon, all 
the items up to and including that representing the $3,325 
deposit had been entirely extinguished. It follows that the 
loan item in claimant’s open account had been entirely 
eliminated therefrom, and all that remained of his open 
account represented bona fide deposits made in the usual 
and ordinary course of business. The full amount of this 
account, as found by the court, to wit, $1,428.35, together 
with interest thereon, as provided by law, should have been 
adjudged entitled to preference and payable from the 
guaranty fund. 


The transaction concerning the giving of the note by 
claimant to the bank was identical with that set forth in’ 
State v. Security State Bank, ante, p. 521. No considera- 
tion was given for this note and it should not have been set 
off against the amount found due claimant. 


It follows that the judgment of the district court should 
be, and is, reversed, and the cause remanded, with direc- 
tions to allow the claim, based on open account, to the 
amount of $1,428.35, and interest thereon as provided by 
law; this amount to be entitled to a preference and de- 
creed to be payable from the depositors’ guaranty fund, and 
the set-off, by reason of the promissory note of claimant, 
to be wholly disallowed. 

REVERSED. 
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STATE, EX REL, O. 8S. SPILLMAN, ATTORNEY GENERAL, AP- 
PELLEE, V. SECURITY STATE BANK OF EDDYVILLE: F. J. 
CLEARY, RECEIVER, APPELLEE: BENJAMIN GOMME, 
CLAIMANT, APPELLANT. 


FILED MarcH 7, 1928. No. 25460. 


1. Payment. In the absence of any agreement or instruction, 
where a debtor makes payments on a running account, and 
where neltner he nor his creditor makes a particular appheation 
of the payments, ordinarily, the law will apply them to the 
extinguishment of those items of the debt which are earliest 
in point of time. 

2. Banks and Banking: GUARANTY FuNpD: Deposits. A claim 
against a failed state bank that represents money which a 
stockholder of said bank has obtained from another and placed 
in the bank for the purpose o. aiding the bank to replenish 
its reserve is not within the protection of the depositors’ guar- 
anty fund. 

RECEIVERSHIP: SET-OrrF. Where the receiver of a 

failed state bank comes into possession of a promissory note 

given to the bank by the maker without consideration and as 
an accommodation to the bank, he is not entitled to set off such 
note against a valid claim of the maker against the failed bank. 


APPEAL from the district court for Dawson county: 
Jsaac J. NISLEY, JUDGE. Reversed, with directions. 


John A. Miller and E. L. Randall, for appellant. 


C. M. Skiles, Homer L. Kyle and Horth, Cleary & Suhr, 
contra. 


Heard before Goss, C. J., RoSE, Goop, EBERLY and 
HOWELL, JJ., and BRoapy, District Judge. 


Goop, J. 

This is another case arising out of the failure of the 
Security State Bank of Eddyville, Nebraska. Benjamin 
Gomme, hereinafter referred to as claimant, a stockholder 
in said bank, had to the credit of his account in the bank 
when it closed its doors the sum of $5,694.78. A claim 
was filed for this amount, and it was asked that it be 
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allowed as a preference and decreed payable from the de- 
positors’ guaranty fund. The receiver objected to the 
allowance of the claim and averred that the claim repre- 
sented moneys loaned by claimant to the bank, to replenish 
its depleted reserve, and did not represent a bona fide 
deposit, within the protection of the guaranty fund. He 
also pleaded, by way of a set-off, a promissory note for 
$700, executed by claimant to the bank. Claimant replied, 
denying that the deposit represented a loan to the bank, 
and averred that the promissory note was secured by fraud 
and was without consideration, and denied liability there- 
on. The trial court found that the claim represented money 
deposited in the bank for the purpose of bolstering up 
its cash reserve and was, in effect, a loan by claimant to 
the bank; that the claim was valid and should be allowed 
as a general claim, but that it was not entitled to prefer- 
ence. The court further found for the receiver upon the 
promissory note, and allowed the amount thereof as a set- 
off against the amount found due claimant. Claimant ap- 
peals. 

From the record it appears that on the 9th day of De- 
cember, 1922, claimant had a balance in his checking ac- 
count in the bank of $905.04; that at that time the bank 
was in financial difficulties and its reserve was greatly de- 
pleted. The department of trade and commerce was 
insisting that the officers and stockholders should raise 
money and place it in the bank, to replenish its reserve. 
At that time claimant was the owner and holder of a $5,000 
certificate of deposit issued by the bank. He sold and dis- 
counted this certificate to the Federal Trust Company of 
Lincoln for the sum of $4,780, which amount he deposited 
in the bank to the credit of his account. 


It is apparent that this sum of $4,780 does not represent 
an ordinary deposit in the bank. In order to secure the 
money to place in the bank, claimant made a considerable 
financial sacrifice. This sacrifice was made and the money 
placed in the bank so that the bank’s cash reserve might 
be replenished. After this deposit was made, claimant, 
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in the usual and ordinary course of business, made other 
deposits, amounting to $682.97, and by checks withdrew 
from his account, before the bank closed, the sum of 
$673.23, so that he had to his credit in the bank. when its 
doors were closed, the sum of $5,694.78. There is no evi- 
dence of any instruction or agreement as to what items 
in claimant’s account should be charged with the checks 
which were drawn subsequent to the deposit of $4,780. 

This court, in State v. Security State Bank, ante, p. 
526, holds: “In the absence of any agreement or instruc- 
tion, where a debtor makes payments on a running account, 
and where neither he nor his creditor makes a particular 
application of the payments, ordinarily, the law will apply 
them to the extinguishment of those items of the debt 
which are earliest in point of time.” Applying the rule so 
announced, it appears that the whole of the $4,780, repre- 
senting the loan,-was in claimant’s account when the bank 
closed its doors. 

Section 8033, Comp. St. 1922, in part provides: ‘No 
claim to priority shall be allowed which is based upon any 
evidence of indebtedness in the hands of or originally 
issued to any stockholder, officer or employee of such bank, 
which represents money obtained by such stockholder, of- 
ficer or employee, from himself or some other person, 
firm, corporation or bank in lieu of or for the purpose of 
effecting a loan of funds to such failed bank.” 

This court has held, in effect, that a claim against 
a failed state bank which represents money that a stock- 
holder obtains and places in the bank for the purpose of 
aiding the bank to keep up its reserve is not within the 
protection of the depositors’ guaranty fund. State v. 
Farmers State Bank of Dix, 115 Neb. 574, State v. Atlas 
Bank of Neligh, 114 Neb. 646. 

The claim, to the extent of $4,780, represents a loan to 
the bank and is without the protection of the depositors’ 
guaranty fund. The evidence justifies a finding that the 
remaining part of the claim, other than the $4,780, repre- 
sents deposits made in the usual and ordinary course of 
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business, and is therefore within the protection of the 
depositors’ guaranty fund. It follows that the trial court 
should have allowed the claim to-the extent of $4,780, and 
interest thereon, as provided by law, as a general claim, 
and the remainder thereof, to wit, $914.78, should have 
been allowed as a preferred claim and decreed payable 
from the depositors’ guaranty fund. 

The promissory note of claimant was given under the 
same conditions and circumstances as the promissory note 
in the case of State v. Security State Bank, ante, p. 526. 
It was-without consideration, and the receiver was not 
entitled to have it set off against the claim. 

The judgment of the district court is therefore reversed, 
and the cause remanded, with directions to allow $4,780 
of the account, with interest thereon, as provided by law, 
as a general claim, and $914.78, with interest thereon, as 
provided by law, as a preferred claim, payable from the 
depositors’ guaranty fund, and a recovery upon the prom- 
issory note as a set-off against the claim should be and 
is disallowed. 

REVERSED. 


GEORGE O. DOVEY v. STATE OF NEBRASKA. 
FILED MARCH 7, 1928. No. 25975. 


1. Banks and Banking: NATIONAL BANKS. “National banks are 
brought into existence under federal] legislation, are instrumen- 
talities of the federal government and are necessarily subject to 
the paramount authority of the United States. Nevertheless, 
national banks are subject to the laws of a State in 
respect of their affairs unless such laws interfere with the 
purposes of their creation, tend to impair or destroy their ef- 
ficiency as federal agencies or conflict with the paramount law 
of the United States.” First Nat. Bank v. Missouri, 263 U. S. 
640, 656. 


DEPOSITS OF PusLic MoNEYS: STATE PENAL STATUTE 
APPLIES TO NATIONAL BANKS. Article XXIII, ch. 61 (secs. 
6186-6205), Comp. St. 1922, as amended by chapter 96, Laws 
1925, making it a felony for an officer of a state, national or 
private bank to receive public money (collected and held by a 


534 NEBRASKA REPORTS. [VoL. 116 
Dovey v. State. 


county treasurer) on deposit unless and until the bank has 
furnished security as provided in such statutes, applies to of- 
ficers of national as well as other banks. 

: PENAL STATUTES: VALIDITY. Such enact- 
ment is not void as one contravening the laws of the United 
States governing the creation and operation of national banks. 


ERROR to the district court for Cass county: WILLIAM 
G. HASTINGS, JUDGE. Affirmed. 


Jesse L. Root, William R. Patrick and A. L. Tidd, for 
plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Goss, C. J., ROSE, Good, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


THOMPSON, J. 

Plaintiff in error, hereinafter called defendant, was 
informed against in the Cass county district court for un- 
lawfully receiving on deposit in the First National Bank 
of Plattsmouth, of which he was at the time an officer, 
public money, collected and held by the county treasurer of 
such county without first having complied with the pro- 
visions of article XXIII, ch. 61, Comp. St. 1922, entitled 
“Deposit and Investment of Public Funds,” as amended 
by chapter 96, Laws 1925, by furnishing bond or other 
security for such deposit. At the trial he was found guilty 
* and sentenced to pay a fine of $300; to reverse which judg- 
ment, error is prosecuted. 

Such article XXIII, as amended, so far as material to 
this case, in substance provides, that the county treasurers 
of the respective counties of this state shall deposit for 
safe-keeping in state, national or private banks doing busi- 
ness in their respective counties, the amount of money 
coming into their hands as such county treasurers, but 
shall not make such deposits before the board of county 
commissioners has selected and approved the depository 
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bank on its application, determined the kind. of bond or 
security by it to be given, and such bond or security has 
been furnished and by the board approved; that the treas- 
urer shall not have on deposit in the bank at any time 
more than the maximum amount of such bond, where the 
one given is a guaranty bond; that ‘‘any treasurer, or any 
officer of a bank, who shall directly or indirectly violate 
or knowingly permit to be violated the provisions of the 
within section, so far as it relates to the deposit of public 
money in a bank, shall be guilty of felony, and, upon con- 
viction thereof, shall be fined in any sum not less than 
one hundred dollars ($100) nor more than one thousand 
dollars ($1,000) or shall be imprisoned in the penitentiary 
for not less than one year and-not more than three years.” 
State banks in which deposits are protected by the deposi- 
tors’ guaranty fund are not required by such article to 
give bond or other security. 

The facts, as reflected by the record, and which must 
have been found by the jury, are in substance as follows: 
Mia U. Gering was county treasurer of Cass county, and 
had collected and held in her possession as such, at the 
dates here in question, public funds amounting to $25,000 
and over. The First National Bank of Plattsmouth in such 
county was a banking corporation duly organized for the 
purpose, and doing business at the place and under the 
laws indicated by its name. The defendant was at the time, 
and had been for some years, an officer of such bank, to 
wit, its cashier. The bank had been by the county board, 
on such bank’s application, made a depository of public 
funds on its giving a guaranty (surety) bond in the sum 
of $20,000, conditioned as by statute provided, which bond 
was by the bank procured to be executed, filed with the 
county clerk, and approved by the county board on and 
prior to February 7, 1923. From this date, under the 
above conditions, the county treasurer had deposited in 
such bank public funds in different amounts, but at no 
one time had such deposit exceeded the bond until the chal- 
lenged deposit was had and made. On or about November 
15, 1926, defendant went to the office of the county treas- 
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urer and inquired as to the deposit in question, and the 
treasurer informed him that the taxes covered by his in- 
quiry had not as yet been paid, and that when paid they 
would exceed the bond of $20,000, and she could not turn 
over to him for deposit in the aforesaid bank the funds 
by him requested, until the bank had procured, filed and 
had approved an additional bond covering the solicited 
deposit. Thereafter several conversations took place be- 
tween defendant and the treasurer relative to the deposit 
in question, and on the morning of December 2, 1926, 
defendant again returned to the treasurer’s office and in- 
quired if the collection of taxes had been made, and was 
informed that they had. He then asked the treasurer to 
deposit the amount thereof, to. wit, $25,712.34 in such 
bank, and was again informed by the treasurer that she 
could not comply with his request unless and until the above 
mentioned additional bond was given and approved. In 
response defendant told the treasurer that the additional 
bond had been procured and was then in the bank, and that 
he would have delivered it to her that morning, had he 
known he would call at her office; that it was ready for 
her, and she could have it when she came to the bank to 
make the deposit. Relying on this statement, and on the 
afternoon of the same day, to wit, December 2, 1926, at a 
time when there was on deposit in the bank public funds 
in the sum of $17,040.61 which had previously been de- 
posited in accordance with the $20,000 surety bond here- 
tofore referred to, the county treasurer deposited in the 
bank the $25,712.34, and at the same time had an item 
of 6 cents corrected, which made a total then on deposit 
in such bank of public funds of $42,753.01. After the de- 
posit was made, the defendant told the treasurer that there 
was a little matter to finish on the bond, that he would 
attend to it, and deliver the bond to her that same after- 
noon. However, such bond had not been procured, and 
neither was it thereafter procured and filed by the bank, 
the defendant, or any other person. Thus, of such total 
deposit the sum of $22,753.01 was not secured by bond 


VoL. 116] JANUARY TERM, 1928. 537 
Dovey v. State. 


or otherwise, all of which was well known to the defend- 
ant. Further, such bank, owing to its insolvency, was 
taken charge of by the comptroller of the currency on or 
before the 26th day of December, 1926, and a receiver 
thereof appointed. 

To the judgment entered the defendant assigns seven 
claimed reasons why it should be reversed. These seven, 
however, may be resolved into two: (1) Does the article 
taken as a whole define a crime against an officer of a 
national bank, admitting that it is within legislative limita- 
tions? (2) Is the enactment such an interference with the 
vested rights, duties and privileges of an officer of a na- 
tional bank, or of such bank, as to render it unenforce- 
able? 

As to the first assignment, a consideration of the enact- 
ment as a whole leads us to conclude that a felony as to 
an officer of a national bank is therein defined ; and, further, 
that the information filed in this case is sufficient to charge 
the defendant with the commission of a felony as in such 
article prescribed. 

As to the second assignment, it may be admitted that 
“National banks are brought into existence under federal 
legislation, are instrumentalities of the federal government 
and are necessarily subject to the paramount authority of 
the United States. Nevertheless, national banks are sub- 
ject to the laws of a state in respect of their affairs unless 
such laws interfere with the purposes of their creation, 
tend to impair or destroy their efficiency as federal agen- 
cies or conflict with the paramount law of the United 
States.” First Nat. Bank v. Missourr, 263 U.S. 640, 656. 
The article here under consideration, as we view it, was 
enacted for the purpose of safeguarding the public funds 
as they accumulate in the office of the county treasurer; a 
police regulation enacted in furtherance of the public good. 
By these enactments, as to the funds mentioned, the powers 
and duties of the county treasurer are defined and limited, 
so that he as well as the bank officer dealing with him 
are each informed of the scope of such treasurer’s author- 
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ity. This was at all times fully realized by the defendant, 
as evidenced by the hereinbefore detailed facts. The state 
was not, by this article, attempting to, and neither did it, 
interfere with the due operation of national banks in their 
quest for deposits, but was denying to them the possession 
of public funds in the custody of county treasurers, unless 
and until they had complied with the statutes by procur- 
ing to be executed, filed and approved, guaranty bonds. The 
state was clearly within its rights when it exacted this 
reasonable protection. Coffey v. Harlan County, 204 
U. S. 659. It speaks to its citizens and public officers by 
and through its laws and enforces its demands in the same 
manner. An individual could have demanded of the bank 
that it secure him in any way by him proposed before he 
would permit such bank to become possessed of his money; 
why not the state? Such an enactment was not a denial 
of deposits to the bank; it was simply fixing the conditions 
precedent to its reception thereof, and providing a penalty 
both as to the county treasurer and the bank officer, who 
breached such statutory provisions. This enactment was 
not a discrimination against the banks; they were the only 
ones who could by any means obtain such temporary cus- 
tody of the public funds; to every other it was denied. 
Neither were the national banks discriminated against by 
the exception of “state banks in which deposits are pro- 
tected by the depositors’ guaranty fund.” While the na- 
tional banks were thus required to give a surety bond, as 
in this case, the state banks by and through the guaranty 
of deposits law were required to furnish security more 
onerous and drastic. Thus, instead of national banks being 
legislated against by the statutes under consideration, if 
comparative consideration can be held to be in any way 
material, and if these statutes are open to the challenge 
of class legislation (which we find they are not), such 
_ national banks were the favored. An officer of a national 
bank is not, by reason thereof, rendered immune from the 
criminal laws of the state. We are impelled to conclude 
that the article under consideration does not contravene the 
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laws of the federal government which provide for the cre- 
ation and operation of national banks, nor is it an en- 
croachment thereon, either as expressed in such laws or 
as may be reasonably implied therefrom. These conclu- 
sions are in harmony with the constructions given the na- 
tional banking act by our federal supreme court in Waite 
v. Dowley, 94 U. S. 527; McClellan v. Chipman, 164 U. S. 
847; Guthrie v. Harkness, 199 U. S. 148; First Nat. Bank 
v. Missouri, 263 U.S. 640. 

National Bank v. Ferguson, 48 Kan. 732, and State v. 
First Nat. Bank of Clark, 2 S. Dak. 568, while in no man- 
ner controlling on the federal courts, have also aided us in 
arriving at our conclusion herein. 

Counsel for defendant relies mainly on Easton v. Iowa, 
188 U. S. 220. However, it seems to us that such case 
is easily distinguishable from the case at bar. There, the 
state of Iowa had enacted a statute which made it a felony 
for an officer of a bank (state or national) to receive de- 
posits when the bank was insolvent. In construing this 
statute the supreme court of Iowa had determined that it 
applied to national as well as state banks, and that the 
penal provisions of such statute were applicable to the 
former as well as the latter. Error was prosecuted to the 
Supreme Court of the United States, where, in the course 
of its opinion, it is stated, at page 238: 

“Our conclusions, upon principle and authority, are that 
congress having power to create a system of national 
banks, is the judge as to the extent of the powers which 
should be conferred upon such banks, and has the sole 
power to regulate and control the exercise of their opera- 
tions; that congress has directly dealt with the subject 
of insolvency of such banks by giving control to the secre- 
tary of the treasury and the comptroller of the currency, 
who are authorized to suspend the operations of the banks - 
and appoint receivers thereof when they become insolvent, 
or when they fail to make good any impairment of capital ; 
that full and adequate provisions have been made for the 
protection of creditors of such institutions by requiring 
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frequent reports to be made of their condition and by the 
power of visitation by federal officers; that it is not com- 
petent for state legislatures to interfere, whether with hos- 
tile or friendly intentions, with national banks or their 
officers in the exercise of the powers bestowed upon them 
by the genera] government.” © 

Thus, it will be seen that in the Easton case congress 
had legislated on the subject, and to permit an investiga- 
tion by a state as to the insolvency of a national bank, 
whenever such state might deem it wise, would be a direct 
interference with the operation of such bank, as well as 
with the duties and privileges imposed upon the secretary. 
of the treasury and the comptroller of the currency, as by 
statute provided. A different situation is presented when 
we consider the instant case. As to these public funds of 
the state, congress had neither legislated in reference there- 
to, or attempted to do so, and neither could it by force of 
legislation create a rule governing the disposition of the 
public moneys of the state. As we view it, the lowa 
statute sought to be enforced in the Haston case was not 
an incidental restriction placed upon the business of the 
national bank, but rather an attempted interference with 
the due operation of such bank. In these federal banking 
laws congress was acting in derogation of the rights of the 
states only to the extent expressed in its enactments, or 
as to those things that might be fairly implied therefrom. 

While the reasoning in the Haston case is forceful and 
instructive, as we construe it, it is without application to 
the article here under consideration which in no manner 
interferes with, or impedes, the due operation of national 
banks. 

It follows that the judgment of the trial court is right, 
_ and it is, 


AFFIRMED. 
Goop, J., dissents. 
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FARMERS STATE BANK OF BELDEN ET AL., APPELLANTS, V. 
MARTIN NELSON ET AL., APPELLEES. 


FILED MarcH 7, 1928. No. 25708. 


1. Appeal: Review. Where a statute is for any reason claimed 
to be invalid, the question of such invalidity should be presented 
by pleadings, or in some other form, to the trial court. Such 
objection cannot ordinarily be raised for the first time in the 
appellate court. 

2. Banks and Banking: GUARANTY FUND COMMISSION: PAYMENT 
oF TAXES. It is the duty of the guaranty fund commission law- 
fully in control of a state bank, out of the assets thereof, to 
pay taxes lawfuily levied upon the intangible property of such 
bank as a demand having priority to rights of the depositors 
and creditors it represents. 


APPEAL from the district court for Cedar county: MARK 
J. RYAN, JUDGE. Affirmed. 


C. M. Skiles, Fred S. Berry and James E. Brittain, for 
appellants. 


R. J. Millard and Clarence E. Haley, contra. 


Heard before Goss, C. J., ROSE, DEAN, Goop, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 

EBERLY, J. 

Plaintiffs in the district court sought to enjoin certain 
officers of Cedar county, Nebraska, from enforcing the pay- 
ment of certain personal taxes against the assets of the 
Farmers State Bank of Belden, Nebraska. To the peti- 
tion a general demurrer, based on the ground that ‘the 
same does not contain facts sufficient to constitute a cause 
of action against the defendants, or any of them,’ was 
sustained. The plaintiffs electing to stand upon their pe- 
tition, the action was accordingly dismissed and they now 
present the issues involved to this court on appeal for trial 
de novo. No brief has been submitted by appellees. 

The petition, after alleging in apt terms the legal ca- 
pacity of plaintiffs to sue, sets forth that during the year 
1925 the Farmers State Bank of Belden, Nebraska, was 
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hopelessly insolvent; that on or about March 15, 1926, the 
department of trade and commerce, after due investiga- 
tion, placed the bank in charge of the guaranty fund com- 
mission, where it still remains; that its affairs since said 
date have been continuously and still are being controlled 
by that commission “in the manner provided by law;” that 
the present condition of said bank is that its sole assets 
consist of a bank building and fixtures of the value of 
from $5,000 to $6,000, and ‘‘other assets” not exceeding in 
value the sum of $150,000, and that the aggregate of its 
total assets is from $60,000 to $75,000 less than its valid 
unpaid obligations; that on April 1, 1925, in the manner 
and form provided by section 5887, Comp. St. 1922, as 
amended, a statement was duly made to the proper taxing 
authorities of Cedar county by the proper officials of the 
bank, then a going concern, and the value of each of its 
shares of stock was thereupon by them determined; that 
upon the valuation thus determined taxes for state, county, 
and of the various subdivisions thereof, to the extent of 
$647.55 were accordingly levied, no part of which has been 
paid, and which, at the commencement of this action, were 
delinquent. 

Plaintiffs further allege: ‘That the property represented 
by said shares of stock has entirely disappeared, and any 
lien which said bank might have thereon by reason of the 
payment of said taxes would be wholly worthless and with- 
out value, and there is no property or assets from which 
said bank could be reimbursed in case said taxes were paid 
by said bank or from a sale of any of its assets and prop- 
erty ; that said tax is not a tax against said bank or against . 
the property of said bank, and said taxes are not owing 
by, or an obligation or indebtedness against, said bank, and 
said bank, or its property and assets, cannot under the 
law be used or taken for the payment of said tax, or any 
part thereof.” : 

It also appears that if the defendants are not enjoined 
they will proceed to satisfy such taxes out of the assets of 
the bank in question. 
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Plaintiffs’ fundamental contentions, as outlined in their 
brief, upon appeal, may be fairly reduced to two, viz.: (1) 
That the taxes, due to the invalidity of certain provisions 
of our statutes, were not valid and legally assessed; (2) 
that the taxes, if legally aS8sessed, were taxes against the 
stock alone, and were not enforceable against the assets 
of the bank under the circumstances disclosed by the pe- 
tition. 

The first contention is based upon the claim of plaintiffs 
that section 5887, Comp. St. 1922, as amended by chapter 
165, Laws 1925, relating to the taxation of banks, is and 
has been since its enactment invalid and ineffective. How- 
ever, the petition filed in the district court does not ex- 
pressly, nor by necessary implication, present the question . 
of the validity of the statutory provisions which appellants 
now attack. It nowhere appears either in the petition or 
in the record set forth in the transcript that the question 
now presented by them in their brief was ever presented 
to, or considered by, or even incidentally determined by, the 
district court, from which the appeal comes. The conclusion 
follows that the question involving the invalidity of the 
statute controllittg in the instant case is not now before us 
for consideration, and that the usual] presumptions of 
validity must, for the purposes of this case, attach to each 
legislative enactment, pursuant to which the taxes purport 
to be levied. First Nat. Bank v. Chehalis County, 166 
U. S. 440; National Bank of Commerce v. Seattle, 166 U.S. 
468 ; Clearwater Bank v. Kurkonski, 45 Neb. 1; Pill v. State, 
483 Neb. 23; Batty v. City of Hastings, 69 Neb. 511. 

Plaintiffs’ second contention is: “That the tax in this 
case is not a tax on the bank, and there is no warrant 
of right or of law to levy on the assets of the bank.” 

Section 12, ch. 30, Laws 1925, provides in part as follows: 
“The claims of depositors, for deposits, not otherwise se- 
cured, and claims of holders of exchange, shall have pri- 
ority over all other claims, except federal, state, county and 
municipal taxes, and subject to such taxes, shall at the 
time of the closing of a bank be a first lien on all the assets 
of the banking corporation from which they are due and 
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thus under receivership, including the liability of stock- 
holders, and, upon proof thereof, they shall be paid imme- 
diately out of the available cash in the hands of the re- 
ceiver.” 

The statute just quoted by necessary implication recog- 
nizes the force and effect of federal, state, county and mu- 
nicipal taxes, as claims against the assets of a bank, and 
makes the right of the depositors expressly subject to the 
same. The terms of the statute in neither substance nor 
effect limits the word “taxes’’ to taxes directly assessed 
against the bank as a corporate entity, or to taxes which 
in and of themselves have the character of a lien against 
the bank’s assets, nor does it in terms exclude therefrom 
any taxes which the bank as a corporate entity, as a going 
concern, was required to pay. The guaranty fund commis- 
sion necessarily has no greater rights than the depositors 
it represents. 

A careful consideration of the authorities cited in plain- 
tiffs’ brief, in connection with the above cited and other 
statutory provisions which govern the matter in this state, 
convinces the writer that the question before us is to be 
determined by ascertaining the legislative intent as ex- 
pressed in our statutory provisions applicable. 

Chapter 165, Laws 1925, provides in part: ‘The presi- 
dent, cashier or other accounting officer of every bank 
or banking association, loan and trust or investment com- 
pany, shall, on the first day of April of each year, make 
out a statement under oath, showing the number of shares 
comprising the actual capital stock of such association, 
bank or company; the name and residence of each stock- 
holder, the number of shares owned by each and the 
value of the shares on the first day of April, and _ 
shall deliver such statement to the proper county assessor. 
Such capital stock shall thereupon be listed and assessed 
by him as intangible property at seventy per cent. of 
the mill rate at which tangible property is assessed in 
the taxing district where the principal place of business 
of such association, bank or company is located. * * * 
Such association, bank or company shall pay the taxes 
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assessed upon its stock and shall have a lien thereon for 
the same; and for the purposes of assessment it shall not 
be permissible to deduct from the amount of capital stock, 
the value of any United States government securities owned 
by such bank, association or company. Such taxes shall 
be in lieu of all other taxes on intangible property of 
such bank, association or company, as well as all other 
- taxes on the stock or shares of such bank, association or 
company in the hands of the individual.” 


The legislative device here presented in its main outline, 
it is true, includes practical adoption of the method of en- 
forcing state taxation against national banks, permitted by 
federal law applicable to those institutions, which is ap- 
plied by the state with important modifications to certain 
classes of state corporations as well. 


As a device applicable to national banks, White, C. J., 
says: “It is undoubted that the statute from the purely 
legal point of view, with the object of protecting the fed- 
eral corporate agencies which it created from state burdens 
and securing the continued existence of such agencies de- 
spite the changing incidents of stock ownership, treated 
the banking corporations and their stockholders as differ- 
ent. But it is also undoubted that the statute for the pur- 
pose of preserving the state power of taxation, considering 
the subject from the point of view of ultimate beneficial 
interest, treated the stock interest, that is, the stockholder, 
and the bank as one and subject to one taxation by the , 
methods which it provided.” Bank of California v. Rich- 
ardson, 248 U. S. 476. 


The conclusion that the purpose of our state taxation 
statute, from the point of view of the “ultimate beneficial 
interest,” was to treat the stock interest, that is, the stock- 
holder, and the bank as one, subject to one taxation, is 
certainly reinforced by the following words quoted above: 
“Such taxes shall be in lieu of all other taxes on intangible 
property of such bank, association or company, as well as 
all other taxes on the stock or shares of such bank, associa- 
tion or company in the hands of the individual.” 
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It may fairly be said that our state revenue laws should 
be construed in the light of the constitutional provisions 
relating to their enactment. And where terms are in- 
definite or ambiguous, the entire act should be so construed 
as to, if possible, harmonize with the letter and spirit of 
such constitutional provisions. . 

Section 1, art. VIII, Const., sets forth the rules to be 
observed in the assessment of various kinds of property 
in “raising necessary revenue.” 

Section 2, art. VIII, Const., provides for certain exemp- 
tions from taxation not applicable here, and also contains 
the provision: ‘No property shall be exempt from tax- 
ation except as provided in this section.” 

Section 4, art. VIII, Const., provides: ‘The legislature 
shall have no power to release or discharge any county 
* * * or any corporation, or the property therein, from 
their or its proportionate share of taxes to be levied for 
state purposes, or due any municipal corporation, nor 
shall commutation for such taxes be authorized in any 
form whatever.” 

There is in the petition a total absence of any suggestion 
that the powers of the county board of equalization of 
Cedar county, Nebraska, were invoked by the bank at any. 
time in the instant case. It would follow that it must 
be conclusively presumed that the assessment made by the 
proper authorities of that county, after the filing of the 
‘statement of April 1, was, in effect, a proper and just 
apportionment to the Farmers State Bank of Belden, Ne- 
braska, of its proportionate share of taxes to be levied 
for state purposes. First Nat. Bank of Blue Hill v. Web- 
ster County, 77 Neb. 8138. 

In the present case, therefore, the tax as originally as- 
sessed must be deemed a valid tax. But the question of 
its enforcibility against the assets of the bank, under the 
conditions appearing in the pleadings, is still to be de- 
termined. 

It appears without question that the taxes assessed 
against the bank for the year in question embraced two 
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items: (1) A tax on tangibles assessed against the bank 
as a corporation eo nomine; (2) a tax on intangibles 
assessed against the stock (the evidence of ownership of 
the owner of the intangible assets involved). The sum of 
the two amounts thus assessed, it seems clear, represented 
the fair and just proportion of the burdens of government 
that the “ultimate beneficial interests” alike, represented 
by the “corporate entity” and the “stock,” should justly 
bear in view of the relation its property sustained to the 
mass of the property then subject to taxation. 

The statute quoted expressly provides that the bank in 
its corporate capacity shall pay both assessments thus 
made, and this is the sole method provided by which the 
payment of these taxes legally laid may be lawfully en- 
forced. 

The guaranty fund commission which has succeeded to 
the rights possessed by the “ultimate interests involved,” 
together with the bank as corporate representative of such 
ultimate interests, now, as joint plaintiffs herein, seek to 
take advantage of the statutory device originally brought 
into being to prevent a double exaction of taxes and to 
secure a just taxation, as a means for defeating the pay- 
ment of a portion of the taxes justly assessed against the 
same “ultimate beneficial interests’ under the form of 
“stock.” 

It must be admitted that the language of section 12, ch. 
30, Laws 1925, fairly and justly evidences a legislative 
intent that “federal, state, county and municipal taxes” 
shall be a first and prior claim against all the assets of the. 
bank. 

If the statutory language quoted, thus considered, be 
deemed to embrace and include the tax on intangibles and 
to require its payment out of the assets of the bank, it is 
the enforcement of a tax legally assessed. The guaranty 
fund commission succeeding to and standing in the shoes 
of the “ultimate beneficial interests’? would, in that event, 
take the right to possess and use this intangible property 
forming the real basis of the tax assessed, subject to this 
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contribution legally due to the public. The “ultimate 
property” as the substantial and real basis of the assess- 
ment would thus carry no greater burden of tax than 
other property of identical character owned by taxpayers 
generally. Equality of taxation is thus sustained and en- 
forced. 

On the other hand, if this language be construed as 
excluding the tax assessed on the bank’s intangibles, the 
guaranty fund commission would, it is true, take the “‘ulti- 
mate property,’”’ which had been assessed as the intangible 
property of the ‘ultimate beneficial interests,” relieved of 
all public demands. But it would also be, in effect, a “‘re- 
lease” and “discharge,” without lawful payment, of the 
“ultimate beneficial interests,” as well as the intangible 
property involved, from taxes legally levied and assessed. 
This would violate at least the spirit of section 4, art. VIII, 
Const., and make of our intangible tax law, not simply a 
device to secure an equitable taxation, but a device by 
means of which indirectly, at least, to effect a “discharge” 
or “release” of taxes duly levied and assessed, in a man- 
ner prohibited by the express terms of the Constitution. 
Equality in taxation would be, in effect, if not in name, 
wholly destroyed. Public policy therefore impels that con- 
struction by means of which the ambiguity, if any there 
exists, be resolved in favor of the enforcement of the tax 
against the ultimate property which formed the basis of 
the assessment in the hands of the ultimate beneficial in- 
terests sought to be assessed. 

Accordingly, it follows that the words “shall have pri- 
ority over all other claims, except federal, state, county 
and municipal taxes, and subject to such taxes, shall * * * 
be a first lien on all the assets of the banking corporation 
from which they are due, must be deemed to embrace and 
include all taxes levied upon the intangible property of 
such bank and to evince a legislative intent to make such 
taxes a first and prior claim against such assets as against 
the depositors, as well as against the guaranty fund com- 
mission, the depositors’ representative. 
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.We have given due consideration to the contention that 
the federal decisions construing section 5219, Rev. St. U. S. 
as in force prior to March 4, 1923, are controlling. It is 
to be remembered in this connection that “National banks 
are not merely private moneyed institutions but agencies of 
the United States created under its laws to promote its 
fiscal policies; and hence the banks, their property and 
their shares cannot be taxed under state authority except 
as congress consents and then only in conformity with 
the restrictions attached to its consent.” First Nat. Bank 
v. Anderson, 269 U. S. 341. 

No federal law contains provisions aimilae to the con- 
trolling statutory and constitutional provisions in the in- 
stant case. We therefore decline to adopt the rule an- 
nounced in the federal cases on which plaintiffs rely as 
applicable to the questions here presented. 

The basic question involved in this appeal is whether 
the guaranty fund commission is, under the Nebraska 
‘statutes, required to pay these taxes out of the assets of 
this bank. This, for the reasons stated, and in consonance 
with the views announced by Day, J., in State v. American 
State Bank, 114 Neb. 740, we decide in the affirmative. 

It follows that the action of the district court appealed 
from was correct, and its judgment is 

AFFIRMED. 


JAMES DE MATTEO, APPELLANT, V. JOSEPH LAPIDUS, 
APPELLEE. 


FILED MARCH 7, 1928. No. 25387. 


1. Appeal: New Triau: Revirw. An order of the trial court 
granting a new trial will not ordinarily be disturbed by this 
court, and not at all unless it clearly appears that no tenable 
ground existed therefor. 

2. New Trial. In passing upon a motion for new trial by a nisi 
prius court, it is proper to consider conflicting and improbable 
evidence received upon the trial, together with all other facts, 
circumstances, conduct and events occurring during trial, as 
they appeared to the trial judge. 
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3. Appeal: New TriaL: Review. An order granting a new trial 
by a nisi prius court which affords a litigant an opportunity to 
present his claims fairly in another trial wil] not be scrutinized . 
as closely as would an order putting an end to his demands. 


APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Affirmed. 


John M. Macfarland and Gray, Brumbaugh & McNeil, 
for appellant. 


Kennedy, Holland, DeLacy & McLaughlin, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY and 
HOWELL, JJ. ° 


HOWELL, J. 

This case is here on appeal by appellant who was plaintiff 
below. The action was instituted in September, 1922, to re- 
cover damages from Joseph Lapidus, appellee, for injuries 
inflicted upon appellant near the corner of Twenty-second 
and Leavenworth streets, in Omaha, while appellant, travel- 
ing on foot, was about to cross Leavenworth street and 
appellee was driving an automobile east. There have been 
three trials of the case. Once it resulted in a ten to two 
verdict for $20,000. On motion that verdict was set aside. 
The second trial was before Redick, J., the verdict being 
for $20,000, which was also set aside. The third trial 
was before Troup, J., resulting in a verdict for $4,000. A 
new trial was denied appellant. A bill of exceptions was 
settled following the second trial, which is now before this 
court. There was no bill of exceptions in the third trial. 
This court is asked to set aside the order of Redick, J., 
granting a new trial and to reinstate the judgment for 
$20,000 entered on verdict in the second trial. The sole 
question to be determined by this court is whether or not 
Redick, J., abused the discretion whick the law gives to 
trial judges in granting new trials. It is claimed by appel- 
lant that such discretion was abused, while the appellee 
claims the contrary. 
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An examination of the pleadings, the evidence given on 
the second trial, and the memoranda opinion of Redick, J., 
granting the new trial, drives this court to the conclusion 
that such discretion was not abused. The evidence shows 
great conflict between witnesses for the parties to the suit. 
Much of the evidence given by the witnesses for appellant 
is manifestly at variance with their former testimony in 
the first trial and with prior written statements signed by — 
them as to how the accident happened. There was a shift- 
ing of grounds from the cause of action stated in the first 
petition to that set up in the amended petition upon which 
the second trial was had, which were wholly inconsistent, 
describing the accident as having taken place in a different 
location and in a different manner from that first alleged; 
the facts having been stated by appellant to his attorney 
in both instances. Some of the testimony was highly im- 
probable. In many of the material matters, appellant’s 
witnesses were sharply contradicted by appellee and a num- 
ber of disinterested witnesses. 

The memoranda opinion of Redick, J., stated he was 
convinced that grave injustice had been done and that the 
verdict reflected prejudice and passion. There seems to 
be no conflict between counsel for appellant and appellee 
as to the law; rather it is a question of abused discretion. 
The case of Schlaifer v. Omaha & C. B. Street R. Co., 98 
Neb. 207, states: “A stronger showing is required to re- 
verse an order allowing a new trial than to reverse one 
denying it.” Wells v. Cochran, 84 Neb. 278, says: ‘“Grant- 
ing a new trial at the same term a verdict is rendered will 
not be set aside, unless it clearly and unequivocally appears 
that there did not exist any tenable ground to support said 
order, but that the court thereby abused its discretion.” 

This case is not without its difficulties. It is claimed 
that the trial judge invaded the province of the jury, 
hence, as a matter of law, discretion was abused. If it 
were clear that this was the sole ground, we might be 
disposed to disapprove interference with the verdict. At 
least one other ground appears as having influenced the 
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trial judge, 7. e., the amount of the verdict reflects passion 
and prejudice rather than calm judgment of the jury. At 
most that question is left in doubt. Under the well nigh 
universal rule, supported by decisions of this court and 
many courts of other states, the burden rests upon the 
complaining party to affirmatively show that there was 
an abuse of discretion and that there was legal error. 
When a judge, as able and upright as the bench and 
bar know Redick, J., to be, is convinced that a new trial 
ought to be had of a cause, arrived at by taking into 
consideration all that took place upon the trial, most of 
which it is impossible for this court to see and know, we 
will be slow to question the correctness of his conclusion, 
and more reluctant to say, as a matter of substantive law, 
he has abused his discretion. It is not at all infrequent 
that appellate courts are urged to sustain a doubtful ver- 
dict because the same has received the approval of the 
trial judge. The rule seems to be that “unless it clearly 
and unequivocally appears that there did not exist any 
tenable ground to support” such an order, it will not be 
disturbed by the appellate court; or, stated in another way: 
“The nist prius court has much better facilities for de- 
termining whether justice has been done, and hence its 
ruling is always presented here with a presumption in its 
favor.” Conklin v. City of Dubuque, 54 Ia. 571. In Okla- 
homa (Nale v. Herstein, 94 Okla. 263) the rule is: “This 
court will not reverse the ruling of the trial court granting 
a new trial, unless it can be seen beyond all reasonable 
doubt that the trial court has manifestly and materially 
erred with respect to some pure, simple and unmixed ques- 
tion of law, and that, except for such error, the ruling 
of the trial court would not have been so made.” That it 
was proper for the trial judge to consider the conflicting 
evidence finds support in Gaster v. Hinkley, 258 Pac. (Cal. 
App.) 988, in these words: “If the evidence is conflicting, 
and it does not appear that the trial court abused his dis- 
cretion in granting a new trial, his order will not be dis- 
turbed on appeal.’”? “This court does not pretend to pass 


VoL. 116] JANUARY TERM, 1928. 553 
Pratt v. Western Bridge & Construction Co. 


upon the credibility of witnesses, nor to determine which 
version of the story was correct. There was, however, a 
sharp conflict with respect to material facts which it was 
competent for the trial court to consider upon a motion 
for new trial.” 

The granting of a motion for a new trial, which does 
not deprive a litigant of a fair opportunity to be further 
heard, is not to be judged as critically as would be an 
order putting an end to his demands. Without intimating 
that such took place in this case, a situation: might arise 
where counsel, in argument, too frequently referred to the 
fact that the defendant carried insurance, appeals to racial 
prejudice, and similar matters, when taken in connection 
with improbable testimony, confessions of witnesses of 
their prior false statements, shifting of positions and tak- 
ing new holds, while no one of them is conclusive, would 
convince a trial judge that the verdict is unjust. There 
might also be instances where the granting of a new trial 
under such conditions would have a wholesome influence 
upon a future trial of the same case, as well as in other 
eases. There is nothing to show this court that the testi- 
mony on the third and last trial and that the conduct of 
that trial were the same as on the second trial. The 
setting aside of the order made by Redick, J., would neces- 
sarily have to be based upon much speculation on our part. 
Taking the record as a whole, we do not feel justified in 
disturbing the order. : 

AFFIRMED. 


LEE PRATT, ADMINISTRATOR, APPELLEE, V. WESTERN BRIDGE 
& CONSTRUCTION COMPANY, APPELLANT. 


FILED MaArRcH 7, 1928. No. 25445. 


1. Highways: ACTION FOR DEATH: QUESTIONS FoR JURY. Where 
a contractor, employed by a county to construct culverts along 
the line of a newly built highway which has been completed as 
to grading with a roadbed 24 feet wide, open to public travel, 
lays culvert pipe under a fill in the road and covers the same 
so the roadbed at that point is narrowed to 12 feet, leaving 
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holes on each side of the traveled way, abandons the work in 
the fall, to be resumed in the spring, without filling such holes, 
and an automobile driven over the road in the nighttime runs 
into one of the holes, resulting in the death of an occupant there- 
of, the questions of negligence and contributory negligence will 
ordinarily be for the jury to determine. 


Comparative Negligence: QUESTION FOR JuRY. Under the dis- 
puted facts in the case at bar, the court properly submitted the 
case to the jury upon the question of comparative negligence. 


Trial: InsTRUcTIONS. An instruction which advises the jury 
that, if it Should find the plaintiff guilty of negligence and that 
“such negligence * * * was slight in comparison with the gross 
negligence of the defendant, then you will find for the plaintiff,” 
is prejudicial and reversible error for that “the gross negligence 
of the defendant” is thereby assumed. Such error is not cured 
by other instructions defining “slight negligence,” “gross negli- 
gence,” “burden of proof,” “preponderance of evidence,” where 
the doctrine as to comparative negligence is erroneously stated 
by the court. 


Negligence: REFUSAL OF INstRUCTIONS. In an action for dam- 
ages by the father, as administrator, for himself and the mother 
of a young boy who was killed by the alleged negligence of 
another, a requested instruction stating that this action is 
brought “by the father for his own benefit,” “if you find 
* * * the accident resulted from the negligence of the father,” 
and if the negligence of the father and “defendant were equal,” 
the “plaintiff cannot recover,” is erroneous in each of the par- 
ticulars indicated and was properly refused. 


Highways: ACTION FoR DEATH: LimiTATIONS. An action for 
damages to the parents of a young boy killed by the negligence 
of a contractor engaged, as such, by a county in highway con- 
struction work, such work not being repair work which is im- 
posed by law upon the county, is not barred by section 2746, 
Comp. St. 1922, requiring suit to be brought within 30 days from 
the date of the accident against counties for damages “by means 
of insufficiency, or want of repairs of a highway, * * * which 
the county or counties are liable to keep in repair.” 


: DEFENSE. It is not a defense to an action 
for damages to another, growing out of the negligence of a 
contractor constructing highways and culverts under a contract 
with a county, that the injured person was, at the time of the 
accident, operating or driving an unlicensed automobile upon a 
highway in violatiun of section 8388, Comp. St. 1922. 
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APPEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JUDGE. Reversed. 


Dressler & Neely, for appellant. 


Helm & Lewis, M. F. Harrington and Gerald F. Harring- 
ton, contra. 


Heard before Goss, C. J., ROSE, Goop, THOMPSON, 
EBERLY and HOWELL, JJ. 


HOWELL, J. 

Lee Pratt, as administrator, sued the Western Bridge 
& Construction Company on behalf of himself and wife 
for damages for wrongful! death of Rodney J. Pratt, their 
three and one-half year old son. The company appeals 
from an adverse judgment of $5,289. Several errors are 
assigned, but only those considered important will be no- 
ticed. 

1. It is contended the verdict is not sustained by the 
evidence. The negligence charged is: On February 8, 
1923, the boy and his father and mother were riding in 
an automobile at night, on a state highway near Gordon, 
Nebraska, and ran into a hole at the side of the road as 
he approached a culvert which had been completed except 
as to concrete wings. The concrete work had been aban- 
doned in the fall of 1922, to be resumed in the spring of 
1923. The roadway, other than the culvert, was 24 feet 
wide and had been completed, and, by reason of excavations 
at each end of the culvert, the roadway was narrowed at 
that place to about 12 feet. 

The facts found by the jury were that the automobile 
lights afforded visibility for 300 feet ahead. As the auto- 
mobile approached the culvert the driver saw a woman 
walking east on the right side of the road, and, in order 
to pass her, the automobile was steered toward the left 
side of the road and, as it was turning back to its proper 
place, its wheels dropped into the hole on the left side of 
the narrowed roadbed, throwing the boy out, resulting in 
his death. The appellant had a contract with the county 
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to put in culverts where needed on the newly graded road. 
The road was open for travel. The hole into which the 
_ automobile dropped was so filled with tumble weeds that 
lights of the automobile would not reveal the true condition, 
and the automobile was traveling at a moderate speed. 
While the evidence is conflicting and will not be detailed, 
we think it sufficient to go to the jury on negligence and 
contributory negligence. 

2. Another complaint is the giving of instruction No. 
4 on the court’s own motion. We think it is clearly 
erroneous, because it stated an erroneous rule on compara- 
tive negligence, and assumed appellant guilty of “gross 
negligence.” It assumes gross negligence, 7. e., it told the 
jury, should it find there was negligence on the part of 
the parents of the boy, and “such negligence of the de- 
ceased’s parents was slight in comparison with the gross 
negligence of the defendant, then you will find for the 
plaintiff.” No other comparison was allowed. It is claimed 
the error, if any, was cured by another instruction which 
told the jury “that the burden of proof is upon the plaintiff 
to establish by a preponderance of evidence all of the 
material allegations of his petition, and plaintiff must satis- 
fy you by a preponderance of the evidence that the de- 
fendant was guilty of negligence as alleged in his petition, 
and that such negligence was the direct and proximate 
cause of the accident, and that on account thereof plaintiff 
has sustained damages as a result thereof, and, unless you 
find that plaintiff has established each of the above propo- 
sitions by a preponderance of the evidence, your verdict 
should be for the defendant. On the other hand, if the 
plaintiff has satisfied you that all of the above propositions 
have been sustained by a preponderance of the evidence, 
then your verdict should be for the plaintiff.” 

No other instruction touched the question of comparative 
negligence. Since the case of Morrison v. Scotts Bluff 
County, 104 Neb. 254, decided by this court in 1920, there 
is scarcely any excuse for attempting to define the rule per- 
taining to comparative negligence otherwise than is there- 
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in stated. The statute defines it as one rule and not sever= 
able. In the instant case the jury were told that, “if you 
find that the parents were negligent,” and “‘such negligence 
of the deceased’s parents was slight 'n comparison with the 
gross negligence,” etc. It was not said, if you find “gross 
negligence” of defendant, etc. The rule laid down in the 
Morrison case is that, if both parties are guilty of negli- 
gence, plaintiff could recover if the “negligence of plaintiff 
was slight and the negligence of defendants was gross in 
comparison therewith.” Such comparison does not assume 
negligence of either, while in the instant case the compari- 
eon was required to be made with “the gross a meeusenes of 
he defendant.” 

8. Another assigned error is that the court erred in 
refusing to give instruction No. 2 requested by defendant. 
That instruction was erroneous in at least three particu- 
lars: (a) It told the jury that the action was brought “by 
the father for his own benefit ;” (b) “if you find from the 
evidence that the accident resulted from the negligence 
of the father, * * * your verdict will be for the defendant,” 
etc.; (c) and, “if the negligence of both plaintiff and de- 
fendant is equally balanced, plaintiff cannot recover.” If 
the negligence of both plaintiff and defendant were equal, 
without any negligence of the mother, a verdict against 
the mother would not necessarily follow. The action was 
for the benefit of both father and mother. If the defend- 
ant was guilty of actionable negligence, and the mother of 
none, her right to recover would not be cut off by an act 
of another not imputable to her. 

4. The next contention is that recovery by the plaintiff 
is barred because of failure to sue within 30 days from 
the date of the injury. This is based upon section 2746, 
Comp. St. 1922, which denies the right of recovery against 
a county for damages by “means of insufficiency, or want 
of repairs of a highway or bridge, which the county or 
counties are liable to keep in repair,” unless “such action 
is commenced within 30 days of the time of the injury.” 
At common law there was no liability on the part of the 
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county. Whatever the rule may be where an agent of the 
county acts in accordance with its express direction, or in 
repairing its roads for the county, or as an independent 
contractor doing construction work according to specific 
plans required by the county, the authorities cited by ap- 
pellant are distinguishable under the facts before us. Had 
the instant suit been brought within 30 days, it would 
not have changed the rule of evidence. There is a dis- 
tinctign between a cause of action and the right to sue at a 
given time, or under certain conditions. The right to sue 
the county was a conditional grant of a new cause of ac- 
tion which did not exist at common law. It was not the 
intention of the statutes referred to, to strike down any 
cause of action that existed at common law. The appellant 
did not do its work under express plans or by any com- 
mand of the county in digging and leaving dangerous holes 
in a road opeu to travel, as was done. Such were not even 
necessary incidents to immediate or connected work in the 
construction of the culvert. Appellant dug the hole and 
purposely left it for months as a menace to the traveling 
public. During that time it served no useful purpose in 
furthering the fulfilment of appellant’s contract with the 
county, or in performance of any duty imposed by law 
upon the county. The act making the county liable, con- 
ditionally, for defects makes no reference to other than 
defects, etc., either expressly or by reasonable implication. 
The argument of some courts that to hold contractors 
liable for their acts in performing work for a county would 
tend to increase the cost to the public is not appealing, 
except in cases where the work is to be done in a specific 
way, or to construct a certain thing in manner prescribed 
by the county, or when the individual is its alter ego. 

We now call attention to cases cited by appellant. 
Schneider v. Cahill, 127 S. W. (Ky.) 148, does not clearly 
set forth the relation of Cahill to the county, other than he 
was a “supervisor or contractor of the county having 
charge of the construction of the county roads.” It ap- 
pears that the opinion was ‘‘not to be officially reported.” 
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It also appears that an unguarded ditch was left open, 
into which Schneider fell, ‘while appellee (Cahill) was 
supervising the construction.” The court further states: 
“If a liability existed it would be the liability of the coun- 
ty, and not that of the supervisor.” This court has held 
that a contractor is not liable in damages for negligence 
in constructing works for a county in conformity to plans 
directed by the county, but in Frickel v. Lancaster County, 
115 Neb. 506, both the county and the contractor were 
sued for negligence in the manner of doing the work, and, 
while the judgment of the lower court was reversed, the 
case was “remanded for a new trial,” as to all defendants. 

Nolan v. New York, N. H. & H. R. Co., 53 Conn. 461, 
was ruled by a statute which created a liability against 
railroads charged by the statute with a duty to “keep it 
in repair” (meaning roads and bridges), and which pro- : 
hibited actions “unless written notice of such injury” be 
given thereof “within 60 days.” The statute made it the 
duty of railroads to “keep in repair the surface of the 
streets adjoining the rails,” for a certain space on each 
side. Prior to the statute no such duty existed. The 
court held that, as the duty was “founded upon a statutory 
liability,” before an injured party could enforce its pro- 
visions, “he must perform his own duty” to give the notice 
required, before he could have the benefit of the new cause 
of action. It was loaded with a condition precedent. The 
rule is not only sound, but it is just. But for the statute, 
the railroad company would not have been liable at all. 

To the same effect is Mahoney v. Natick & C. Street R. 
Co., 173 Mass. 587. In that case a statute created a duty 
upon the railway company to construct its road in streets 
in the manner provided. Another statute required notice 
of an injury in a highway to “persons by law obliged to 
keep the highway in repair.” This language is found in 
the opinion: 

“The jury were instructed to consider whether the acci- 
dent was caused by a defective construction, or by a want 
of repair; and that if it was by a want of repair, the 
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statute as to notice applied. That notice must be given, 
in order to entitle the plaintiff to recover, where the injury 
is caused by a neglect of the defendant to repair what it is 
obliged by statute to keep in repair, was decided in Dobbins 
v. West End Street R. Co., 168 Mass. 556.” 

This obviates any reference to Dobbins v. West End Street 
R. Co., 168 Mass. 556. City of Brooklyn v. Brooklyn City 
R. Co., 47 N. Y. 475, was a suit by the city to recover upon 
a bond given by the railway company to indemnify the city 
against damages resulting from injuries caused by laying 
its tracks in streets. Shalley v. Danbury & B. H. R. Co., 
64 Conn. 881, reiterates the rule stated in Nolan v. New 
York, N. H. & H. R. Co., 58 Conn. 461, already noticed. 

Blue Grass Traction Co. v. Grover, 185 Ky. 685, involved 
an injury to a race-horse occasioned by a defective bridge 
(out of repair) over tracks, in a cut, of the traction com- 
pany which the traction company had contracted with the 
county to keep repaired. The court held that as the trac- 
tion company agreed to keep the bridge in repair, only, 
for the county as its alter ego, and was only discharging 
“the duty which the law places upon the county,” it was 
not liable. The traction company was said not to be liable 
unless made so by the contract, and as the contract required 
it to do only what the county was bound in law to do, the 
contract did not put burdens on the traction company 
different than those resting upon the county. The contract 
was not one for profit, nor for construction of works re- 
quired by law to be performed by the county. 

In Nebraska, counties are not permitted to construct 
culverts without contracts let to bidders where the cost 
exceeds $500. The duty to build roads or culverts is not 
mandatory, as in cases of repairs; nor is a contractor to 
build roads an alter ego doing only work the county is by 
law bound to do. Roads of the character in question are 
required to follow plans and specifications. If the con- 
tractor does his work accordingly, he is not liable for in- 
juries caused by faulty plans. The detail methods as to 
how the work shall be carried on are left to the contractor 
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and others employed by him. We do not think the pro- 
vision for bringing suit against the county within 30 days 
has any application to present conditions. 

5. The next and last assignment considered is that a 
person injured while operating an unlicensed automobile 
on a highway cannot recover damages for such injuries. 
The first impact with that proposition is so violent that it 
invites instant disapproval. Such automobile is not con- 
verted into a wolf to be shot upon the spot. Appellant 
cites three Massachusetts cases, one from a Pennsylvania 
district court and one from Manitoba to support its con- 
tention. But for those cases we would give little time to 
the contention. It is interesting to note that the author 
of one of the Massachusetts opinions speaks of the time 
when traveling on Sunday was illegal, and observes “the 
provisions of the act in question substantially resemble 
those of the Lord’s Day act formerly in force.” It was also 
said: “But there is a distinction between an unlawful act 
which is at least a contributing cause of the accident and 
one which is merely an attendant circumstance or a condi- 
tion.” Just how an unlicensed automobile, for that reason 
alone, could be a contributing cause with a hole in the 
ground may seem metaphysically easy, but legally difficult. 
It is not necessary for us to either sponsor or distinguish 
the cases referred to. 

Berry, Automobiles (5th ed.) 227, sec. 267, cites cases 
from more than a score of states as supporting the text, 
that operating an automobile without a license, or registra- 
tion, does not affect a person’s right to defend himself or 
to recover damages for personal injuries. We refer to 
but one of the cases cited. Wolford v. City of Grinnell, 
179 Ia. 689; opinion by Deemer, J., says: “No authorities 
need be cited in support of this proposition.” If the mere 
fact that a person is violating a law deprives him of his 
right to damages for the injuries received by the negli- 
gence of another, the rule should work both ways, and if 
one injures another while violating a law, he ought to have 
no defense. This court has consistently ruled that a 
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violation of city ordinances, regulating speed of street cars 
and requiring signals to be given by trains approaching 
railroad crossings, when violated, are not per se negligence. 
All of these acts are unlawful, but they must have some 
proximate relation to injuries received by one who asks 
damages. 

The rule that no duty is owing a trespasser, except to 
refrain from wilful or wanton injury, until after the owner 
of premises discovers his presence, while firmly fixed, has 
been greatly softened toward trespassers habitually using 
premises for such a period that the owner may be said to 
be charged with the duty of anticipating such presence. 
Continued use of premises by trespassers, with knowledge 
of the owner, makes it the duty of the owner to use reason- 
able care to discover them. It is common knowledge that 
during the first two months of every year thousands of un- 
licensed automobiles travel the highways with a conspic- 
uous display of obsolete license plates, without challenge 
from the officers of the law. If it be clear that an un- 
licensed automobile contributes nothing toward causing an 
accident, it would be harsh and inhuman to apply the strict 
rules relating to trespassers. It does not behoove private 
litigants who have caused the death of another by their 
negligence, perhaps with no greater interest in law enforce- 
ment than to absolve themselves, to demand obedience to 
a law that the state and al] law enforcing officers at least 
wink at. We might consistently add that, as between ap- 
pellant and appellee, the latter was a trespasser in no sense. 
We might not be going beyond the spirit of the law to say 
that one who digs dangerous holes in a highway and de- 
liberately departs, leaving them unfilled or unguarded, 
with the intention to allow them to remain for weeks and 
months, knowing that the road is open to the public gen- 
erally, makes himself a metaphorical trespasser. Section 
2778, Comp. St. 1922 provides: “If any person shall in- 
jure or obstruct a public road by * * * digging any ditch 
or other opening thereon,” he shall “forfeit” a certain sum. 
Under that provision one who has a right to dig a hole 
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for temporary purposes does not violate either its letter 
or spirit by digging the hole, if he fills it when it no longer 
serves a legal or useful purpose, and before it certainly 
will become a trap to the wary traveler. We see no need 
for saying more. This assignment of error is without 
merit. 

For the reasons stated, the judgment of the district 
court is reversed. ° 

REVERSED AND REMANDED. 


JAMES O. SWOGGER Vv. STATE OF NEBRASKA. 
FiLtep MarcH 7, 1928. No. 25509. 


1. Criminal Law: EVIDENCE OF SEPARATE OFFENSES. Except as to 
crimes having an element of motive, criminal intent, or guilty 
knowledge, evidence of separate and distinct offenses committed 
by accused is not admissible. If such evidence is admitted, and 
is prejudicial, a conviction cannot stand. 

2. Rape: EVIDENCE OF SEPARATE OFFENSES. In a prosecution for 
statutory rape upon a female under the age of consent, it is 
reversible error to receive evidence of separate and distinct 
crimes committed by accused, over his objection. 

3. Witnesses: ACCUSED AS WITNESS: CROSS-EXAMINATION. One 
charged with crime who becomes a witness for himself upon his 
trial is subject to the rules governing cross-examination of 
other witnesses. : 


IMPEACHMENT. The rules of evidence relat- 
ing to discrediting or impeaching ordinary witnesses apply alike 
to defendants in criminal cases who become witnesses ia their 
own behalf. 

5. Criminal Law: Proor OF CHARACTER OF ACCUSED. Une charged 
with crime may prove his good character by showing his general 
reputation to be good, but not by specific acts. To meet that 
issue the state will be held to the same rule. 

; ACCUSED AS WITNESS: CREDIBILITY: INSTRUCTIONS. 

After eliciting answers from a defendant as a witness in his 

own behalf in a criminal case on immaterial and irrelevant 

evidence upon cross-examination, and after permitting a state 
witness in rebuttal to contradict such testimony, it is error for 
the court to instruct the jury that defendant’s credibility may 
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be determined by consideration of all the testimony admitted 
at the trial, etc., that being equivalent to saying the witness as 
such may be discredited by immaterial and irrelevant testimony. 
The state .s bound by answers of such witness as to such testi- 
mony. 

EVIDENCE. PRESUMPTION. All testimony received over 
objection will be presumed to have been considered by the jury 
as material in arriving at their verdict. This is peculiarly true 
in the instant case where the court told the jury not to con- 
sider any testimony ordered stricken by the court. 

RULES OF EVIDENCE: REVIEW. In every prosecution, 
the accused is put upon trial under rules of evidence of the 
state’s own creation; and reviewing courts should not hesitate 
to correct any prejudicial violation of such rules, or to cancel 
a conviction so obtained. 


ERROR to the district court for Thayer county: ROBERT 
M. PROUDFIT, JUDGE. Former judgment of affirmance va- 
cated, and judgment of district court reversed. 


J.T. McCuistion, Herman G. Schroeder and J. W. James, 
for plaintiff in error. 


O. S. Spillman, Attorney General, Lloyd Dort, contra. 


Heard before Goss, C. J., ROSE, GoopD, THOMPSON, 
EBERLY and HowELL, JJ., and REDICK, District Judge. 


HOWELL, J. 

This is a rehearing in case reported in 115 Neb. 621. 
For sufficient reasons the opinion there reported is set aside. 
Plaintiff in error will be referred to as defendant and de- 
fendant in error as the state. Defendant was convicted and 
sentenced on one of three counts, each charging, on separate 
dates, a statutory crime committed upon Mary Leach, a 
15-year-old girl. There are nine assignments of error, 
four of which relate to instructions Nos. 1, 5, 9, and 10. 
No. 1 is said to be erroneous because the trial court sub- 
mitted all three counts. In the light of instruction No. 12 
telling the jury it could find defendant guilty of only one 
count, we see no error there. Until verdict of guilty, it 
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could not be known to which count their verdict would, 
relate. , 

If the evidence should show the girl to be chaste before 
having relations with defendant, and became unchaste by 
virtue of his acts, the jury might find him guilty of one 
and not of the other two. It might find him not guilty of the 
first and second counts and guilty of the third. All depends 
upon which particular count guilt might be found. 

As to instructions Nos. 9 and 10, it is difficult to see 
wherein they are prejudicially erroneous in themselves. 
When they, and other instructions, are considered in con- 
nection with certain testimony permitted to be received, 
a difficult question arises which we will notice later. The 
insufficiency of the evidence will not be considered, in view 
of our conclusions on the erroneous admission of testimony. 
Palpable error is not discovered in admission of evidence 
prior to the cross-examination of defendant. No reference 
was made to divorce proceedings between defendant and 
his wife, or improper conduct toward another woman, until 
defendant was being cross-examined. 

Over objections, the county attorney, on cross-examina- 
tion, repeatedly asked defendant about a petition for di- 
voree previously filed by him, the different charges therein 
lodged against his wife, his purpose of instituting the suit, 
and its termination by amicable adjustment. As there had 
been testimony that defendant contemplated marrying the 
girl when he could get rid of his wife, such evidence, if in 
proper order and time, might not be said to constitute 
reversible error, it being relevant, as corroboration, in an 
attenuated way, of the girl’s testimony as to intimacy 
between her and the defendant. However, such evidence 
spent its legitimate force when showing that the defendant 
sought to rid himself of his wife by divorce, without pa- 
rading before the jury charges which were cruel and evilly 
disposed. On another trial this excess zeal may not be 
shown, and we make no further comment, further than it 
accentuated later and more certain error. 

The same applies to defendant’s cross-examination when 
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asked if he had not told a woman witness that he would 
give her a fine silk dress if she would help him get his wife 
to Hastings so he could get a divorce. Defendant was 
asked by the county attorney if he had not, on a certain 
occasion, gone to the home of a Mrs. Redinger and there 
conducted himself in a highly improper sexual manner 
toward her, offering her $5, putting his hand on her person 
and pushing her around the room. After a denial of all 
such transactions, the county attorney twice asked de- 
fendant if he was “as sure of that as the other things you 
have testified to,’—‘‘as sure of everything else that you 
have testified to here.” These were improper questions 
and should not be put to any witness. 

The apparent purpose of such questions is to lay a foun- 
dation for false impeachment argument to the jury upon 
an immaterial matter, to prove the defendant unworthy of 
belief in other matters testified to by him, vital to his 
liberty. Having interrogated the defendant about his con- 
duct toward Mrs. Redinger, on cross-examination, and 
getting his denial, Mrs. Redinger was called on rebuttal 
and testified to shocking conduct of the defendant toward 
her. 

The crime with which the defendant stood charged has 
three elements—(a) carnal knowledge, (b) of a girl under 
18 years of age, (c) not having been previously unchaste. 
Neither motive, intent, nor guilty knowledge is involved. 
Only in crimes involving motive, intent, or guilty knowledge 
may evidence of independent crimes, wholly disconnected 
- with the one charged, be received. Leedom v. State, 81 
Neb. 585, is urged as affording ground for reversal. It is 
not in point. Leedom was charged in one count with a 
similar crime committed July 20, 1906, and divers subse- 
quent times, without fixing the dates. Counsel for de- 
fendant contends some jurors may have found the defend- 
ant guilty on one charge, and others on another. The fact 
that the jury, in the instant case, rendered a verdict of 
guilty on three counts was corrected, by the jury itself, 
when instructed by the court to return to the jury room, by 
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finding guilt in the first count and no guilt on the second 
and third. 

We now come to the application of the evidence to sev- 
eral instructions of the court. Instruction No. 9 told the 
jury that the defendant “cannot. be convicted upon the. 
uncorroborated evidence alone of the injured female, if 
you find it is without corroboration by the facts and cir- 
cumstances shown in the case.” Then followed, “corrob- 
oration means to confirm,” and it may be by “any facts 
and circumstances confirming the testimony of the injured 
female.” Laying to one side whether this is a sufficient 
definition, we come to instruction No. 11 relating to the 
defendant as a witness. The jury were given the usual 
cautions as to disregarding defendant’s testimony for no 
other reason than that he is defendant, and told it would 
not be required “to receive” his evidence “as true.” Thus, 
the instruction permitted discrediting the defendant by 
any testimony the court had received. No. 15 told the jury 
they were the sole judges of the credibility of witnesses 
and that they should take into consideration, among other 
things, “all the evidence and facts and circumstances proved 
tending * * * to contradict” the defendant, i. e., if the 
jurors believed Mrs. Redinger’s testimony as to the episode 
related by her—denied by the defendant—they might dis- 
credit all of his testimony. 

The instructions themselves are not bad, but the testi- 
mony referred to is accentuated by what the court said. 
The court told the jury his instructions were binding. 
Without prolonging this discussion, we call attention to 
Matters v. United States, 244 Fed. 736, a prosecution for 
violation of the national banking law, where the insolvency 
of Matters was a material issue. Evidence was introduced 
that Matters got insurance money from a widow, which 
came from her husband’s life insurance, which Matters 
could not repay. The court said Matters was not on trial 
for defrauding a widow. At page 739, the court said: “Con- 
ceding the insolvency of Matters was material, * * * it did 
not justify the admission of the evidence,” because “the 
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primary effect of the evidence was to show that Matters 
had attempted to defraud Mrs. Johnson out of her money.” 
It was said further: ‘The effect, if any, of the evidence 
upon the real issue in the case being tried was so incidental 
and small that it would be lost, so far as the jury was 
concerned, in the presence of those features of the testi- 
mony to which we have adverted. The introduction of the 
evidence in our judgment prevented a fair trial.” 

It has been long recognized that the charge of rape is 
one of the most difficult to defend. A charge of statutory 
rape inspires resentment as almost no other charge can do. 
The fact that the verdict was guilty on three counts, in 
direct violation of the instructions of the court, is not 
without significance. To charge an infamous crime is no 
proof thereof, although a mob-spirit is often aroused there- 
by. Tried as this defendant was, a small amount of fric- 
tion could easily fire the minds of jurymen. In effect, the 
state’s attorney, at oral argument, with commendable 
frankness, conceded error in the admission of the testi- 
mony indicated, unless this court will almost revolutionize 
tried and wise rules relating to the introduction of evidence 
in criminal cases. We are not inclined to do this. The 
evidence is sought to be justified by the fact that defendant 
put his character in issue. There was no evidence offered 
by the state on that point, except specific instances of 
dereliction, which was improper. 

Eberly, J., in his report for rehearing, called attention 
to Nickolizack v. State, 75 Neb. 27, which, in almost every 
essential, is like this case. The syllabi in the Nickolizack . 
case are decisive, and, as pointed out by Eberly, J., are a 
reannouncement of Leahy v. State, 31 Neb. 566, and Myers 
v. State, 51 Neb. 517, and cited in Flege v. State, 93 Neb. 
610, 626, and Abbott v. State, 113 Neb. 524, 527. 

’ For the reasons stated, the former opinion of this court 
will not be adhered to, and the conviction and sentence of 


the defendant will be reversed. 
REVERSED AND REMANDED. 


Goss, C. J., dissents. 
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ROSE, J., dissenting. 

In setting aside the conviction of defendant, who was 
found guilty of rape upon a female child, the majority in 
their opinion departed from correct rules of law and 
mandatory requirements of valid statutes enacted by the 
legislature to protect chaste female children and society at 
large from the outrages of ravishers. 


Before the legend that “The child is the pillar of the 
State” was penciled in the mura] decorations of the new 
capitol, the legislature by statute denounced the ravish- 
ment of a female child, not previously unchaste, as rape; 
by statute permitted a conviction for rape upon the un- 
corroborated testimony of the ravished victim; by statute 
required the supreme court in reviewing a conviction for 
ravishment to disregard technical errors not resulting in 
a miscarriage of justice. 

The power to dissent imposes upon me the judicial duty 
to make the public records of the supreme court show that 
the opinion and the judgment of the majority violate stat- 
utes and rules of law essential to the administration of 
justice and to the protection of children and the public 
at large from the appalling acts of ravishers. This duty 
requires a partial outline of competent evidence and neces- 
sary conclusions that convinced the jury and the trial 
court of defendant’s guilt beyond a reasonable doubt. 


The date of the felony charged was January 25, 1926. 
From August, 1925, to March, 1926, prosecutrix, the rav- 
ished female child, made her home with her parents, two 
sisters and four brothers on a Thayer county farm man- 
aged by defendant. In the meantime her family resided 
in a house on the farm and the defendant resided with them 
or in another house on the same farm. The father of 
prosecutrix and her oldest brother were in the employ of 
defendant, working on the farm, each receiving stipulated 
wages. Defendant mingled with the members of the | 
child’s family. Prosecutrix was 15 years of age December 
21, 1925. She was therefore 35 days older January 25, 
1926, the date of the ravishment. She testified positively 
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to facts showing that the felony charged was committed 
at night on the latter date in her own home where defend- 
ant was a guest, while all the members of the family, 
except herself and her bedfast mother and- two infants 
occupying beds in one of the rooms, were absent from home 
in defendant’s automobile. The evidence showed that 
prosecutrix was ravished and the family physician testified 
at the trial that she was pregnant. Evidence of her chas- 
tity before ravishment to which she testified was uncon- 
tradicted. The opportunity to commit the felony was 
shown. For several months defendant and prosecutrix 
were at times alone on trips in an automobile. Defendant 
himself so testified. Disinterested witnesses saw him em- 
bracing and kissing her in a room in her own home. 
Though a married man with a divorce suit pending, he 
told others prosecutrix was to be his wife when he got 
rid of his present one. These facts were shown by com- 
petent evidence regularly and properly admitted. It was 
impossible for defendant to be an honorable suitor. He 
was a married man 58 years of age. He was bound by 
impulses of decent manhood, if he had any, to protect this 
child from his seductive arts and from ravishment, she 
being too young to consent to the felonious act. He had 
the privileges of her home. Her father and a brother 
were his employees. Her mother baked bread for him 
sometimes. All members of her family who could have 
protected her were absent. The direct evidence of the 
ravishment and the competent corroboration were complete 
and convincing beyond the possibility of reasonable doubt. 
No jury fit for service would have reached any other con- 
clusion, even if there had been no deviation from technical 
procedure. 

If competent testimony bearing the stamp of truth is 
permitted to make an honest appeal to reason and judg- 
ment, defendant not only intentionally planned and de- 
- signedly committed the felony charged, but he connected 
this child by a ravisher’s blood with the immortality of 
human life and by his denial of guilt added perjury to his 
other infamies. 
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The statute under which defendant was prosecuted and 
convicted provides: 

“If any male person, of the age of eighteen years or 
upwards, shall carnally know or abuse any female child 
under the age of eighteen years, with her consent, unless 
such female child so known and abused is over fifteen years 
of age and previously unchaste, shall be deemed guilty of 
a rape, and shall be imprisoned in the penitentiary not 
more than twenty nor less than three years.” Comp. St. 
1922, sec. 9551. 

Neither this nor any other statute of Nebraska requires 
corroboration. Statutory law is to the contrary. The ma- 
jority not only follow erroneous decisions requiring corrob- 
oration but destroy proper means of corroboration. To 
hold contrary to statute that corroboration is necessary 
and by judicial utterance strike down legitimate means of 
corroboration is to modify, amend or partially repeal the 
statutory protection of chastity. The majority limit or 
modify and partially repeal the statute and usurp and exer- 
cise legislative power. To that extent the will of the 
legislature is defeated. A statute violated by the decision 
is in this language: 

“So much of the common law of England as is applicable 
and not inconsistent with the Constitution of the United 
States, with the organic law of this state, or with any law 
passed or to be passed by the legislature of this state, is 
adopted and declared to be law within the state of Ne- 
braska.” Comp. St. 1922, sec. 3085. 

This statute adopted that part of the common law per- 
mitting a conviction for rape on the uncorroborated testi- 
mony of the prosecutrix. The legislature made that part 
of the common law adopted the law of Nebraska. What 
part of the common law applicable to this case was adopted? 
A profound lawyer in the realms of philosophy and history, 
writing on the law of evidence, said: 

“At common law, the testimony of the prosecutrix or 
injured person, in the trial of offences against the chastity 
of women, was alone sufficient evidence to support a con- 
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viction; neither a second witness nor corroborating cir- 
cumstances were necessary.” 38 Wigmore, Evidence, sec. 
2061. 

This principle of the common law is as vital a part of 
the statutory law of Nebraska as if it had been inserted 
bodily in a Nebraska statute duly enacted. It is consistent 
with every principle of government and statute. The su- 
preme court of this state in reviewing a conviction for rape 
once correctly ruled, following the law stated by Wigmore: 

“Where the jury are satisfied beyond a reasonable doubt 
from the testimony of the prosecutrix alone of the guilt of 
the accused, they will be justified in returning a verdict 
of guilty.” Garrison v. People, 6 Neb. 274. 

In a later case, through obvious mistake, contrary to 
the earlier decision, the following appears in the syllabus: 


“At common law, where the accused was not permitted 
to testify in his own behalf, the testimony of the prosecu- 
trix might be sufficient to warrant a conviction for rape; 
but under the statute, where the accused avails himself 
of the right to testify and clearly and explicitly denies the 
commission of the offense, there must be testimony corrob- 
orating that of the prosecutrix to authorize a conviction.” 
Mathews v. State, 19 Neb. 330. 


In the opinion in that case reference was made to utter- 
ances of Lord Chief Justice Hale in 1680, but omitting and 
violating part of what he then said: 


“The party ravished may give evidence upon oath and 
is in law a competent witness; but the credibility of her 
testimony, and how far forth she is to be believed, must 
be left to the jury, and is more or less credible according 
to the circumstances of fact that concur in that testimony. 
* * * It is one thing whether a witness be admissible to be 
heard; another thing, whether they are to be believed when 
heard. It is true, rape is a most detestable crime, and 
therefore ought severely and impartially to be punished 
with death; but it must be remembered that it is an ac- 
cusation easily to be made and hard to be proved; and 
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harder to be defended by the party accused, though never 
so innocent.” 1 Pleas of the Crown, 633, 635, quoted in 
3 Wigmore, Evidence, sec. 2061. 

When those principles were announced in 1680, a person 
accused of rape in England could not testify as a witness 
in his own behalf. He could then be convicted on the un- 
corroborated testimony of his victim. If found guilty 
by the jury and sentenced by the court, his punishment 
‘was death. No wonder the Lord Chief Justice, under the 
old system and the law as it then stood, said that the 
eharge of rape was hard to defend. In the present era 
under entirely different laws and conditions, accused, if 
guilty, does not suffer death as punishment. Here and 
now he may have compulsory process to bring witnesses 
into court to testify to his good character and to his inno- 
cence. He is permitted to testify in his own behalf. The 
law surrounds him with the presumption of innocence until 
a verdict of guilty is rendered. He may ruin an innocent 
little girl for life and escape with imprisonment for three 
years. The jury are not permitted to believe the child’s 
truthful story of the ravishment, if uncorroborated, but 
they must in that event acquit accused, even if his denial 
is perjury. Depraved boys may relate perjured stories of 
the child’s previous unchastity, but a chaste woman, called 
by the state as a witness for the purpose of corroboration, 
cannot testify to a specific instance of an attempt by de- 
fendant to ravish such witness at a time when his relations 
with prosecutrix indicated an intent to ravish her. Ac- 
cused may employ to defend him a technical expert in 
criminal law with judicial authority to bring into a modern 
court the awful Specter of Antiquity representing ‘‘De- 
capitated Innocence” and in emotional oratory make the 
imaginary bones of the ghostly apparition rattle in meta- 
phor like a molested skeleton in an ancient catacomb, while 
the prosecuting attorney may anticipate censure from the 
supreme court if, in representing the ravished child and 
the decent public, he departs from the attitude of obsequi- 
ous demeanor and impartiality that seem to be required 
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in the present case and in the cited case of Flege v. State, 
93 Neb. 610. 

The opinion in the case of Mathews v. State, 19 Neb. 
330, and the cases following it, including the present case, 
not only violate statutory law, but they contradict a funda- 
mental principle announced by Lord Chief Justice Hale 
when he expressed the view that the charge of ravishment 
was hard to defend. In the same connection he said the 
credibility of prosecutrix as a witness “must be left to the 
jury.” 1 Pleas of the Crown, 633, 635, quoted in 3 Wig- 
more, Evidence, sec. 2061. The majority opinion requires. 
the trial judge in his rulings on evidence to invade the 
province of the jury. The jury are not allowed to be judges. 
of credibility and cannot give full credence to the testimony 
of prosecutrix, however truthful, unless corroborated, but,. 
if uncorroborated, they are bound to acquit defendant 
upon his own uncorroborated testimony that he is inno- 
cent, though deserving no credence whatever. This amaz-. 
ing invasion of the province of the jury not only discredits 
prosecutrix in advance, but gives to accused’s denial, though 
perjured, the effect of truth, if he committed the felonious 
act under circumstances destroying every means of corrob- 
orating her. 

In Mathews v. State, 19 Neb. 330, the destructive de- 
parture from statutes and cherished precepts may be at- 
tributable to mistakes, but the opinions following the rul- 
ings in that case, with knowledge of the mistakes, amount 
to the usurpation and exercise of legislative power by the 
judiciary. Repetition has not sanctified the original 
heresies or made them into laws. The statutes are un- 
amended and unrepealed and are still laws. The repeated 
decisions that violate them are not laws and should be 
overruled, one and all. 

The supreme court of Oklahoma pointed to Nebraska as 
perhaps the only state in the Union requiring corrobora- 
tion, where that rule had not been adopted by statute. 
Brenton v. Territory, 15 Okla. 6. In a later case the 
criminal court of appeals said: 
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“It is true that there are some decisions based upon 
special statutes which hold that corroboration of the prose- 
cutrix is necessary, but, in the absence of such a statute 
in this state, we could not agree to establish a rule so re- 
pugnant to justice, constituting such a shame upon our 
civilization; so insulting to decency and so pregnant with 
danger to weakness and virtue.” Reeves v. Territory, 2 
Okla. Cr. Rep. 351. 

Another violated statute declares: 

“No judgment shall be set aside, or new trial granted, 
or judgment rendered, in any criminal case on the grounds 
of misdirection of the jury, or the improper admission, 
or rejection of evidence, or for error as to any matter of 
pleading or procedure, if the supreme court, after an ex- 
amination of the entire cause, shall consider that no sub- 
stantial miscarriage of justice has actually occurred.” 
Comp. St. 1922, sec. 10186. 

There was no miscarriage of justice in the trial court. 
Any other verdict than the one rendered would have caused 
a miscarriage of justice. The verdict would have been 
the same had the trial been conducted in all respects accord- 
ing to strict technical rules. 

After requiring the trial court to violate the statute 
permitting a conviction without corroboration of prosecu- 
trix, the majority proceeded to destroy proper means of 
corroboration by eliminating the element of defendant’s 
criminal intent, by preventing proof of specific instances . 
showing accused’s propensity to ravish, by adopting rules 
of evidence at variance with correct principles of law, 
and by indirectly overruling former opinions based on rea- 
son and justice. Before the present decision was rendered, 
the law applicable here was declared to be: 

“Opportunity and disposition on the part of the defend- 
ant to commit the crime will furnish sufficient corrobora- 
tion.” Dawson v. State, 96 Neb. 777; Whetstone v. State, 
99 Neb. 469. 

Under court-made rules requiring corroboration, ‘oppor- 
tunity and disposition” were parts of the state’s case in 
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chief. The state had a right to, and did, prove those cor- 
roborating facts. In defense defendant testified to the 
effect that he took the child with him in his car to accom- 
modate her and her parents; that his remark as to making 
her his second wife was a joke; that his suit for a divorce 
was a ruse to get his wife back. He therefore testified to 
his good intentions and disposition in his attitude toward . 
the child. The necessity of showing the contrary arose on 
rebuttal. For that purpose the specific instance of his 
indecent assault upon a married woman was competent 
and proper from every standpoint in ascertaining the truth. 
It tended to show a disposition and intention to ravish. 
The previous chastity of the child was in issue. To dis- 
prove her testimony that she was chaste before defendant 
ravished her, proof of specific instances to the contrary 
was admissible under the authority of Woodruff v. State, 
72 Neb. 815. By analogy specific instances apply to one 
situation as well as to the other. The state and the mem- 
bers of society as a whole are entitled to the same rules 
of evidence as defendant, unless equality before the law is 
a farce. Improper relations of the parties at other times 
are proper subjects of inquiry according to the following 
precept: : 

“In the prosecution of a party for rape upon a female 
child under the age of consent, testimony as. to improper 
conduct on the part of the defendant, at other times than 
that charged, with the same child and of the same charac- 
ter named and set out in the information is properly re- 
ceived.” Evers v. State, 84 Neb. 708. : 

To prevent the reversal of a conviction for excessive 
cross-examination not affecting the verdict was one of the 
very purposes of the legislature in requiring the supreme 
court to disregard harmless error. Comp. St. 1922, sec. 
10186. 

The holy attributes of sex that perpetuate human life, 
like the love of a kind mother, came out of the bosom of 
God as pure and white “as the down on an angel’s wing.” 
It is no fault of the legislature that administration of the 
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statute to protect chastity has fallen into utter disgrace. 

I dissent from the entire opinion of the majority. 1 
adhere to the overruled decision affirming the conviction 
in Abbott v. State, 113 Neb. 517, and in Swoggen v. State, 
115 Neb. 621. 


Note—See Criminal Law, 62 L. R. A. 228; 48 L. R. A. 
n. 8s. 238; 22 R. C. L. 1204; 14 L. R. A. n. s, 689; 8 R. C. L. 
210;2 R. C. L. Supp. 575; 4 R. C. L. Supp. 535. 


PETER P. KLEINSCHMIDT Vv. STATE OF NEBRASKA. 
FILED MARCH 7, 1928. No. 26101. 


1. Criminal Law: ADMISSION OF INCOMPETENT EVIDENCE. Unless 
it can be said, with reasonable certainty, that irrelevant and 
incompetent evidence received upon the trial of a criminal case 
is not so prejudicial as to deprive the defendant of a fair trial, 
a conviction secured by such evidence will be set aside. 

LARCENY: EVIDENCE OF SEPARATE OFFENSE. A de- 
fendant put on tria! for stealing pigs, who, together with his 
wife, become witnesses for the defense, both of whom upon 
cross-examination are asked if each had not, at a prior time, 
been convicted of, or pleaded guilty to, selling intoxicating 
liquors, or of possession of a still, to which, over objection, they 
answer in the affirmative, has not had a fair trial, and a con- 
viction thus obtained will be set aside for prejudicial error. 


ERROR to the district court for Cedar county: MARK 
J. RYAN, JUDGE. Reversed. 


H. E. Burkett, for plaintiff in error. 


O. S. Spillman, Attorney General, and Harry Silverman, 
contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, EBERLY 
and HOWELL, JJ., and BROADY, District Judge. 


HOWELL, J. 
This is a proceeding in error to the district court for 
Cedar county. Peter P. Kleinschmidt was convicted of 
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stealing some pigs from a man by the name of Bacon who 
‘ lived several miles from the home of the accused. He was 
given one year in the penitentiary. When this case was 
argued and submitted, only three assignments of error 
appeared in the brief of plaintiff in error. Since that time 
he has been permitted to file another. Only the last error 
assigned will be considered, the other three being undeserv- 
ing. 

The accused went on trial for stealing 20 pigs belonging 
to Bacon. Ona day stated, Bacon left home about 9 o’clock 
in the forenoon, returning about 5 o’clock on the evening 
of that day. During the interval the pigs were stolen. No 
one witnessed the theft. No one saw the accused within 
from 114 to 214 miles of the Bacon premises. No wit- 
ness saw the pigs in possession of accused on that day, 
unless it be the wife, and one or two other witnesses who 
were probably friends and associates of the accused, all 
of whom said the pigs were brought to the premises of 
accused by one Mabis. Some days later the sheriff and 
Bacon went to the home of accused and there located the 
pigs. The accused gave a most fantastic and highly im- 
probable explanation of his possession. 

Other facts and circumstances were shown upon the 
trial. The conviction is based entirely upon circumstantial 
evidence. The defense was that the accused purchased the 
pigs from Mabis about noon of the day they were stolen. 
At the trial the accused repudiated his explanation as to 
how he got the pigs and testified that he bought them 
from Mabis. On cross-examination the record shows the 
following: 

“Q. Are you the same Peter P. Kleinschmidt who was 
convicted, or plead guilty, in this court for trafficking in 
liquor about two years ago; are you the same fellow? Mr. 
Burkett: Objected to as being incompetent, irrelevant and 
immaterial. Overruled; to which defendant excepts. Q. 
Are you? A. Yes, sir. Q. You are the same guy, are you? 
A. Yes, sir.” 

The accused called his wife to testify in his behalf, who 
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said that she was present when Mabis brought the pigs 
to her home, at which time Mabis told her he had bought . 
the pigs. They were unloaded at the place of accused. 
On cross-examination she testified as follows: 

“Q. Are you the same Ida Kleinschmidt who was con- 
victed in this court about two years ago for having a still] 
in’ your possession and having intoxicating liquors? A. 
Yes, sir.” 

The fourth assignment of error sets out the testimony, 
objections and answers of Peter P. Kleinschmidt, as first 
above quoted. There was no objection to the question and 
answer, copied above, as to Mrs. Kleinschmidt. Accused 
had already testified, and similar testimony was admitted 
as to him over objection. So, it may be said, counsel for 
defendant yielded to the ruling of the court and, for that 
reason, made no further objection to that class of testi- 
mony. It is thought by some that section 10186, Comp. St. 
1922, prohibiting the setting aside of judgments in crim- 
inal cases for “misdirection of the jury,” “improper ad- 
mission or rejection of evidence,” if ‘no substantial mis- 
carriage of justice has actually occurred,” prevents a re- 
versal of the conviction in this case. This section has no 
application where the province of the jury will necessarily 
have to be invaded, or, stated in angther way which is more 
acceptable to some of the court, where the province of the 
jury is prejudicially invaded. 

Article I, sec. XI, of the Nebraska Constitution, provides 
that, in all criminal prosecutions, the accused shall have 
the right to a fair trial by a jury. A jury consists of 
twelve qualified persons aided by a judge learned in the 
law to give directions and guidance to the trial. The judge 
determines for the jury what evidence it may consider and 
what law governs the same. When the judge admits 
evidence, he invites the jury to consider the same; and 
when he tells the jury what the law is, the jury are bound 
to accept it as final. The admission of immaterial evidence 
of a harmless nature may be of no consequence. An in- 
struction that is, technically faulty, but which clearly does 
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not mislead the jury, will not ordinarily prejudice the 
- accused. Misconduct of the prosecutor, tending to pre- 
vent a fair trial, may be overcome by timely denun- 
ciation by the court. The subsequent striking of 
prejudicial testimony, accompanied with adequate direc- 
tions by the court telling the jury not to consider it, may 
well be said to prevent a miscarriage of justice and a sub- 
stantial wrong. Other instances, affording ample room 
for the application of the section, might be stated. That 
section does not mean that this court is to make itself a 
tryer of fact, contrary to the Constitution preserving trial 
by jury. When the jury have been improperly directed 
relative to the issues being tried upon testimony that is rel- 
evant, and slight and immaterial errors occur which may be 
said with some degree of certainty did not affect the ver- 
dict, said section is applicable and controlling. In other re- 
spects the Constitution controls. 

In speaking of the federal Constitution Justice Day, in 
Weeks v. United States, 282 U. S. 388, 392, says: “This 
protection reaches al] alike, whether accused of crime or 
not, and the duty of giving to it force and effect is oblig- 
atory upon all intrusted under our federal system with 
the enforcement of the laws.” And in speaking of the 
tendency to execute the criminal laws by violating the Con- 
stitution in order to “obtain conviction,” says that such 
“should find no sanction in the judgments of the courts, 
which are charged at all times with the support of the 
Constitution, and to which people of all conditions have a 
right to appeal for the maintenance of such fundamental 
rights.” See Marron v. United States, 48 Sup. Ct. Rep. 74. 

It has become somewhat fashionable to slur the courts 
for allowing criminals to escape through technicalities. 
If it be a technicality to guard the constitutional rights of 
our people by the use of the sword, then may it be truly said 
that courts engaged in the same efforts may be too tech- 
nical. The oppressions out of which our system of con- 
stitutional government grew did not originate here, but 
the memory of them was brought from over the seas by 
those who understood the reasons for their coming, and who 
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fought and won the manly estate which we have inherited. 
The courts are established to see to it that the saying, “It 
is only three generations from shirt sleeves to shirt sleeves,” 
shall not be paraphrased into “It is only a few generations 
from oppression to oppression.” 

In Dunlap v. State, ante, p. 318, being a prosecution 
for “the unlawful sale of intoxicating liquor,” this court 
held that it was reversible error for the prosecutor to in- 
quire of the defendant, on cross-examination, while he was 
a witness in his own behalf, “if he had ever pleaded guilty 
of unlawful possession of intoxicating liquor,” and that, 
because of such inquiry, “the defendant was denied a fair 
and impartial trial.’ The case at bar is much stronger 
than Dunlap v. State. It might be argued with some force 
that prior traffic in intoxicating liquors might have some 
relation to the subject-matter of a prosecution for the il- 
legal sale thereof. Through no artifice, however contrived, 
can bootlegging be projected into the crime of hog stealing. 

It is unfortunate that the prosecuting attorney, in his 
zeal, overstepped the line of proper cross-examination of 
both the defendant and his wife. There is no relation 
whatever between crimes against the liquor law and the 
crime for which defendant was being tried. We have held 
so often that evidence of independent crimes is inadmis- 
sible, in cases of this character, that we feel it our duty 
to admonish prosecutors to refrain from injecting such 
error into the court record. The evidence is wholly cir- 
cumstantial, and while sufficient to take the case to a jury, 
it should be without the poisonous influence of entirely im- 
material and incompetent testimony. The people of this 
state have voted the legitimate traffic in intoxicating liquors 
out of existence because of the baneful effect of the saloon. 
There was a strong sentiment against licensed saloons 
which is more pronounced against the bootlegger. It 
would be difficult to secure a jury of twelve men anywhere 
in the state, some of whose minds would not revolt against 
a convicted bootlegger. If, as in this case, both the de- 
fendant and his wife appear to be bootleggers, the tendency 
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is to at once denounce them as mere trash. It would 
amount to almost certain impeachment of both as witnesses 
in a manner contrary to law, which defines with absolute 
certainty the proper method of impeaching witnesses. The 
judgment of the district court is reversed and the cause is 
remanded for a new trial. 

REVERSED. 


JOHN HILLER Vv. STATE OF NEBRASKA. 
FILED MaRcH 7, 1928. No. 25739. 


1. Criminal Law: INSTRUCTIONS. The court is permitted to select 
portions from the section in the statute in describing the crime 
charged, provided he includes all those parts which relate to 
the facts in the case on trial, and it is proper for him to omit 
therefrom the penalty provided by statute, as the prnishment, 
if any, to be given the defendant is solely within che discretion 
and duty of the court and with which the jury have nothing to 
do. 

2. Mayhem. The crime of mayhem is committed whenever any 
person shail wilfully, unlawfuily and purposely disable any limb 
or member of any person, with intent to maim or disfigure such 
person. 

INSTRUCTIONS. A poison may be defined as any sub- 

stance which, when introduced into the system, either directly 

or by absorption, produces violent, morbid or ratal changes or 
which destroys living tissue with which it comes in contact. The 
court committed no error in referring in the instructions to sul- 
phuric acid as a poison. 

: REASONABLE DousT. The instruction on 

“reasonable doubt” set out in the opinion is held to be free from 

reversible error. 


Error to the district court for Dawson county: ISAAC 
J. NISLEY, JUDGE. Affirmed. 


James E. Addie and T. M. Hewitt, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before Goss, C. J., DEAN, GooD, THOMPSON and 
EBERLY, JJ., and PAINE, District Judge. 
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PAINE, District Judge. 

John Hiller, the plaintiff in error, hereinafter called 
the defendant, was found guilty by a jury in Dawson coun- 
ty, Nebraska, of the commission of the crime of mayhem, 
and was sentenced to not less than five years nor more than 
seven years in the penitentiary. 

The county attorney filed an information against John 
Hiller and John Claus and charged them with feloniously 
throwing sulphuric acid upon the limbs of one Mary Ashley, 
a sixteen-year-old girl, with the intent to maim and dis- 
figure her. The said John Claus pleaded guilty, and tes- 
tified against his codefendant, who denied any connection 
whatever with the crime. 

The bill of exceptions in this case consists of more than 
400 pages of evidence, and only a brief summary of the 
salient facts will be given in this opinion. The defendant, 
a single man, was 32 years of age and had but one arm, 
and lived near the family of Mary Ashley for a number of 
months, and at Christmas, 1924, had given her a skating 
suit of a cap and sweater. He had pitched horseshoes and 
played croquet with Mary and the members of the family 
upon frequent occasions. In October, 1925, the father of 
the girls had advised him not to be around the girls so 
much, and the defendant stopped calling on the girls and 
soon moved into another part of the town of Cozad. John 
Claus was about 18 years of age and had been acquainted 
with Mary Ashley, who was injured, for only two weeks 
prior to the time of committing the crime, and testified that 
he knew her only by sight and had never kept company with 
her nor escorted her home. 

About five days prior to the date of the crime charged 
in the information, when Mary Ashley and her sister were 
going through the park immediately after leaving a church 
service in the evening, John Claus and his brother, Philip 
Claus, 14 years of age, met them and threw sulphuric acid 
upon Mary and it burned her hand, but not seriously, and 
turned her plush cloak red in the spots where it struck 
the coat. John Claus testified that on this occasion the 
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defendant had accompanied the two brothers down to the 
Christian church and had furnished them the syringes and 
had filled them with sulphuric acid, and that then the de- 
fendant went over to the grandstand in the park with Alex 
Kiser and waited until the act was committed, and immedi- 
ately after the acid had been squirted upon Mary Ashley the 
Claus brothers met the defendant and Kiser about half a 
block away. John Claus handed the defendant his syringe 
and the defendant said, ““Why didn’t you empty it on her?” 

There is more conflict in the evidence as to what hap- 
pened on Sunday night, April 25, 1926. John Claus, the 
accomplice, testified that he met the defendant and drove 
with him and others to Lexington in the afternoon, re- 
turning between 6:30 and 7:00 p.m.; that they went to 
Louie Hiller’s house and the defendant got the syringes 
out from under a chicken coop where he had hidden them, 
and that He and the defendant started to clean them out 
and John Claus broke the one he was cleaning; that the 
defendant said that he had much stronger stuff to put in, 
and filled the remaining syringe from a bottle and then 
handed it to John Claus, who refused to take it. Claus 
testifies that the defendant then said to him: “You better 
now; you are offered $380 for doing this and if you don’t 
you will get your neck broke.” That the defendant told 
him to throw it on Mary Ashley or any of the Ashley 
family, and he went over to the Christian church close by 
and waited a half hour, standing beside a tree, and when 
the people came out of church he squirted this stuff from 
the syringe upon Mary Ashley; that the members of the 
Ashley family immediately accused him of doing the act, 
and he denied it until later in the evening when he had been 
taken into custody by the chief of police. He testifies that 
he did not know what its effect would be except that the 
defendant had told him that it would eat their clothes off; 
that he had no personal ill will toward any member of the 
Ashley family; that he and his brother and the defendant 
were immediately arrested that night and taken to Lexing- 
ton and put in the county jail; that upon being jointly 
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charged in this same complaint with the defendant he 
pleaded guilty in the county court and later pleaded guilty 
in the district court and that he had been promised no 
immunity from punishment. Alex Kiser, a sixteen-year- 
old lad, who was with Claus and the defendant on several 
occasions, corroborated the testimony of John Claus upon 
the vital points in the case. Philip Claus, fourteen years 
old, also corroborates the testimony of his brother John. 

The defendant, John Hiller, took the stand in his own 
behalf, and stated that he had known the Ashley girls ever 
since they were small children; that he was ofttimes at their 
place, but after he had moved away from that part of town 
he did not visit them so often. He denied the testimony 
of all others who said they had seen him in front of the 
church before the services started, and also denied that 
he had driven past-the Ashley home in his car several times 
during the Sunday afternoon that the offense was com- 
mitted. He admitted that he had been to his brother Louie 
Hiller’s house Sunday evening, but that he went there 
solely for the purpose of getting a mouth-harp and that 
he did not meet John Claus there or at any time that even- 
ing before his arrest; that he did not know anything about 
the acid being thrown upon Mary Ashley until two days 
after he was arrested. He explained that he purchased a 
six or eight-ounce bottle of pure sulphuric acid for the pur- 
pose of recharging a battery in a car that he had traded 
for the day before, and that he used all of the acid in the 
run-down battery in that car. He testified that he and 
his brother George had been in the automobile repair busi- 
ness for many years and were familiar with the use of sul- 
phuric acid in charging of batteries. He denied taking 
any part in or having any knowledge of the crime charged, 
and denied making any threats or offering any money to 
John Claus to commit the act, and in many of these points 
his testimony was corroborated by several of his own wit- 
nesses. 

Dr. Charles H. Sheets testified that he treated the 
wounds immediately after the act was done; that there 
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were several burns upon the limb of Mary Ashley, and 
from about the knee area to the ankle it looked'as if it 
had been painted with ink; that the black silk hose she 
wore had been entirely dissolved where the acid struck it, 
and that part of her shoe was charred by the sulphuric 
acid burns; that he treated it with ammonia and after- 
wards boric acid solution, and that it was slow in healing; 
that the outside skin was entirely charred and dissolved 
away, and that later on he had been compelled to cut out 
a part of the disintegrated tissue; that the acid caused a 
sort of dry gangrene which had to be removed. The wit- 
ness pointed out to the jury three distinct scars, the deepest 
one being about four inches below the knee. In pointing 
out the injury Dr. Sheets testified that one scar was two 
and a half to three inches long by an inch and a quarter 
to an inch and a half wide, and it was taking on a con- 
necting tissue growth, and stated to the jury: ‘We have 
here what we call a telloid growth, which continues to grow 
and sometimes requires X-ray treatment to clear up, and 
requires cutting out of the scar tissue.” He stated that the 
skin which covered the scar was a very delicate tissue and 
does not have the resisting qualities of natural skin; that 
any injury would be very apt to break it down, and that 
poor circulation later in life would do that, and that if this 
tissue broke down it would result in a running sore; that 
he had continued to dress the wounds for a period of six 
months after the injury. 

Upon the evidence produced the jury returned a verdict 
of guilty against the defendant, John Hiller. 

It is impossible to review and discuss all of the eighteen 
grounds for reversal found in the brief of the defendant. 
The right of the trial judge to give a portion of the sec- 
tion of the statute setting out the crime is questioned, and 
defendant insists that it must be given in its entirety. 

The defendant in his brief urges strongly that the facts 
in this case do not warrant a conviction of anybody under 
the crime of mayhem. 

This crime is set out in section 9549, Comp. St. 1922, 
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which reads as follows: ‘Whoever shall willfully, unlaw- 
fully and purposely cut or bite the nose, lip or lips, ear 
or ears, or cut out or disable the tongue, put out an eye, 
slit the nose, ear, or lip, cut or disable any limb or member 
of any person, with intent to murder, kill, maim, or dis- 
figure such person, shall be imprisoned in the penitentiary, 
not more than twenty years nor less than one year.” And 
the defendant argues that this section describes a crime 
which must deprive the injured party of his members 
or render him less able in fighting, and that the injury must 
always be a permanent injury, and cites definitions from 
Bouvier’s Law Dictionary in support thereof. 

It is admitted that mayhem at common law was defined 
as the violently depriving another of the use of such of 
his members as may render him less able in fighting, 
either to defend himself or to annoy his adversaries (4 
Blackstone, *205) and at ancient common law was pun- 
ished by a forfeiture of member for member and was 
deemed a felony. Commonwealth v. Newell, 7 Mass. 245. 

The trial judge did not confuse the jury by giving to 
them the entire section quoted above, but in instruction 
No. 4 he said: 

“The jury is further instructed that the Criminal Code 
of Nebraska, defines the offense with which the defendant 
is charged in the second count of said information. So far 
as is necessary for the purpose of this case, the statute is, . 
in substance, as follows: ‘Whoever shall wilfully, unlaw- 
fully and purposely disable any limb or member of any 
person, with intent to maim or disfigure such person, shal] 
be punished as by law provided.’ ”’ 

This gave the jury all of that part of the section of the 
statute which was applicable to the case on trial and natu- 
rally did not give the jury the punishment to be meted out in 
case of a verdict of guilty, for the punishment is solely 
within the duty of the court, and not for the consideration 
of the jury. Strong v. State, 63 Neb. 440; Holmes v. 
State, 82 Neb. 406; Simmons v. State, 111 Neb. 644. 

In this case the essential facts to sustain a conviction of 
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mayhem must show, first, an injury; second, malice on 
the part of those perpetrating the crime, and third, an 
intent to maim and disfigure. Underhill, Criminal Evi- 
dence (2d ed.) sec. 359. Let us consider for a moment 
a case in which these elements are lacking. In the case 
of Dahlberg v. People, 225 Ill. 485, it was held: “One can- 
not be convicted of an attempt to commit mayhem by de- 
stroying an eye with red pepper, there being no other 
evidence of intent than the throwing of the pepper, and 
the evidence showing that an eye cannot be destroyed by 
red pepper, unless it is allowed to stay in the eye longer 
than it would take to remove it in the ordinary course of 
events.” (80 N. E. 310.) 

But in the case at bar we have a scar of considerable 
size which at the time of the trial was covered with a 
scar tissue in which was found a telloid growth which 
would require X-ray treatment and perhaps the cutting 
out of the scar tissue; that this tissue would always have 
a poor circulation, and later in life, under conditions nor- 
mal to a woman, the tissue might be broken down and 
result in a running sore. 

This state of facts certainly justified the court in in- 
structing the jury under mayhem, and warranted sub- 
mitting to the jury whether the facts showed that the 
limb would be disabled, maimed and disfigured. The in- 
jury suffered was the result of premeditated malice and a 
clear intent to maim and disfigure the injured part, and 
the trial court was justified in refusing to submit an in- 
struction of simple assault and battery, believing that the 
defendant was guilty of the crime of mayhem or nothing. 

The defendant objects to that part of instruction No. 7 
given by the court which reads: “If the defendant, John 
Hiller, was aiding and abetting John Claus in throwing the 
‘poison,’ then the acts and doings of John Claus in the 
throwing of the poison are to be treated by you in your 
deliberation as the acts of John Hiller in this trial.” The 
defendant maintains that the word “poison” was not men- 
tioned either in the information or in the evidence, and 
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that such use of the word ‘‘poison” was very prejudicial 
to the defendant. 

Poison may well be defined as any substance which when 
introduced into the system, either directly or by absorp- 
tion, produces violent morbid or fatal changes or which 
destroys living tissue with which it comes in contact. Such 
definition clearly includes sulphuric acid because of the 
effects which it produces upon the human flesh, and the 
defendant was not prejudiced by the introduction of the 
word “poison” into the seventh instruction by the court, 
in the place of the words “sulphuric acid.” 

Error is alleged by the defendant because in the defini- 
tion given upon reasonable doubt, “The court speaks of 
the same being based upon all the testimony and every 
part of it, but does not mention the fact that the doubt 
might arise from the want of evidence.” Let us examine 
the entire instruction No. 8 as given by the trial court, 
which reads as follows: 

“By the term ‘reasonable doubt,’ as used in these in- 
structions, is meant an actual doubt, one that you are 
conscious of after going over in your minds the entire 
case, giving consideration to all the testimony and every 
part of it. If you then feel uncertain and not fully con- 
vinced that the defendant is guilty and believe you are 
acting in a reasonable manner, and believe that a reason- 
able man, in any matter of like importance, would hesitate 
to act because of such a doubt as you are conscious of 
having, then that is a reasonable doubt, of which the de- 
fendant is entitled to have the benefit.” 

To this instruction the defense takes exception because 
it does not mention the fact that the doubt might arise 
from the want of evidence, and cites Cowan v. State, 22 
Neb. 519, although the instruction given in that case does 
not entirely support the defendant in its claim. The trial 
courts of the state have very frequently stated in giving 
an instruction on reasonable doubt that it was a term 
well understood but difficult to define, and many of the 
decisions are reviewed in the case of Goemann v. State,. 
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100 Neb. 772, and it is held in that case that reasonable 
doubt may arise from a want of evidence, thereby adhering 
to the opinion in Whitney v. State, 53 Neb. 287. In the 
dissenting opinion in Goemann v. State, supra, it is stated 
that the jury should acquit the defendant whether the’ 
doubt arises from the evidence, the lack of evidence, or 
from a conflict in the evidence. However, it is impossible 
to exclude all doubt in the trial of a criminal case, and the 
following instruction is often given in the United States 
district court for Nebraska on this point: “The court will 
not undertake to define reasonable doubt further than to 
say that a reasonable doubt is not an unreasonable doubt; 
that is to say, by a reasonable doubt you are not to under- 
stand that all doubt is to be excluded, for it is impossible in 
the determination of these questions to be absolutely cer- 
tain. You are required to decide the question submitted 
to you upon the strong probabilities of the case, and while 
the probabilities need not be so strong as to exclude all 
doubt or possibility of error, yet the probabilities must 
be so strong as to exclude all reasonable doubt.” See Dun- 
bar v. United States, 156 U. S. 185, 199. While the ques- 
tion is one that has been before this court innumerable 
times, yet the instruction given by the trial court in this 
case is very brief and follows in the main several approved 
forms upon reasonable doubt, and we believe it fairly in- 
structs the jury on this point and is without error. With- 
out doubt trial judges in all parts of the United States 
have for many years been partial to the instruction upon 
reasonable doubt given in the very able charge of Chief 
Justice Shaw in the trial of the homicide case of Common- 
wealth v. Webster, 5 Cush. (Mass.) 295, 320, 52 Am. Dec. 
711, and while this instruction is a long one it seems to 
have been approved by the highest courts in every juris- 
diction, and is given at length in the case of Carr v. State, 
23 Neb. 749; and yet this instruction does not state spe- 
cifically that the doubt may arise from want of evidence, 
but simply states, “‘if there is reasonable doubt remaining.” 

It is impossible to discuss further the contentions of the 
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defendant. The jury did not believe the testimony of the 
defendant, and we cannot set our judgment up against that 
of the jury who had the advantage of hearing and’ seeing 
each witness. 
The judgment of the trial court is 
AFFIRMED. 


IN RE GUARDIANSHIP OF FRED M. DEUTSCH ET AL., MINORS. 
W. F. MoRAN, GUARDIAN, APPELLEE, V. FRED M. DEUTSCH 
ET AL., WARDS, APPELLANTS. 


FILED MARCH 7, 1928. No. 25187. 


1. Guardian and Ward: AccouNntTinG. There being no bidders at a 
guardian’s sale, and an early sale of the reai estate being 
necessary, at the suggestion of .he guardian, one of the wards 
(then of age) bid the property in and tock title cvhereto, it be- 
ing understood he should hold it in trust for the wards. Later 
the purchaser executed deeds in >lenk and detivered them to the 
guardian to facilitate a sate. The guardian insertec his own 
name in the deeds and had them recorded, intending to hold 
the title in trust until a sale cculd be made. and thereafter 
treated the property as belongir.s to the wards. crediting the 
rents to them as before, and upon fina! account tendered recon- . 
veyance. Held, that under the circumstance: the wards were 
not entitled to an election charging guardian with the value of 
the property, as for conversion. 


2. Record examined, and held that the decree of the dis- 
trict court is amply sustained by the evidence. 
3. Allowance to guardian for his services reduced. 


APPEAL from the district court for Adams county: 
WILLIAM A. DILWORTH, JUDGE. Affirmed in part, and re- 
versed in part. 


Charles H. Kelsey and J. J. Ledwith, for appellants. 


Harry S. Dungan, D. W. Livingston, and W. F. Moran, 
contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, THOMP- 
SON, and HowELL, JJ., and ReEpicK, District Judge. 
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REDICK, District Judge. 

Appeal from the district court upon final settlement of 
a guardian’s account. In March, 1916, Mary Deutsch died, 
leaving as her heirs three sons, Fred, aged 17 years, Al, 15 
years, and Eugene, 13 years. May 10. 1916. W. F. Moran, 
appellee, a maternal uncle, was appointed guardian of the 
minors, and filed his final report September 27, 1922, which, 
upon a spirited contest, was finally approved by the county 
court except as to certain matters. The report of the 
guardian showed the wards indebted to him as follows: 
Fred, $1,390.29, Al, $2,364.82, and Eugene, $969.01, but 
the county court charged the guardian the sum of 
$13,292.45, of which $12,706 represented the value of cer- 
tain real estate, title to which the guardian had taken in 
his own name, and the remainder, $586.45, representing 
certain rents which the guardian should have received. 
Deducting the total claims of the guardian, $4,723.95, from 
the above amount left $8,568.50 found due from the guard- 
ian to the minors, distributed as follows: Fred, $3,040.69, 
Al, $2,066, and Eugene, $3,461.81. The guardian ap- 
pealed to the district court, and after a lengthy trial 
a decree was entered finding the wards indebted to the 
guardian as follows: Fred, $1,390.29, Al, $2,364.82, and 
Eugene, $969.01, being substantially the amount claimed by 
the guardian in his final report, and allowed the guardian 
$1,500 for his services. The wards appeal alleging three 
errors: (1) In not charging the guardian with the value 
of the real estate, title to which was taken in his own name; 
(2) in approving the fina! report of the guardian as filed 
in the county court, and (3) in allowing the $1,500 com- 
pensation to the guardian. 

The record is very voluminous, consisting of over 700 
pages with 99 exhibits, and we consider it not only im- 
practicable but unnecessary to set forth in this opinion the 
evidence in detail, but must content ourselves with a some- 
what general statement of the facts as shown by the rec- 
ord and our conclusions therefrom. 

We address ourselves to the first assignment, that the 
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district court erred in not charging the guardian with 
the value of the real estate taken in his name. The wards 
claim that by so doing the guardian converted the prop- 
erty and that they are entitled to charge him with its value. 
The guardian claims that the title was so taken merely 
for convenience in disposing of the same; that he holds 
said title in trust for the wards, and tendered conveyance 
thereof in the district court. The facts giving rise to this 
dispute are as follows: The guardian’s reports all show 
an indebtedness of the wards to him, and the one of June 
15, 1919, exhibited an indebtedness of $5,285.57. This 
amount was later reduced by corrections in subsequent re- 
ports, but in July, 1919, the guardian filed an application 
in the district court of Adams county for license to sell 
real estate to pay debts, and license was granted October 
11, 1919, to sell, inter alia, block 7, Mumaw’s addition to 
Hastings, being the home place where the mother of the 
wards died, and 18 vacant lots in Frances addition to Hast- 
ings. License having been granted, the two properties 
in question were advertised for sale on June 18, 1920. The 
guardian and Fred were present at the sale, with others, 
but no bids were made. The guardian suggested to Fred 
that he buy the property in so as to avoid the expense 
and loss of time consequent upon a second offering, and 
to facilitate a disposal of the property by a private sale. 
To this Fred agreed, and became the purchaser of the home 
place at $5,000 and the lots at $3,600. No money was paid, 
it being the understanding that Fred should hold the title 
in trust for himself and brothers. The sale was confirmed 
and the guardian executed a deed to Fred. July 13, 1920, 
Moran wrote Fred: 

“Dear Nephew: Enclosed find three deeds to the prop- 
erty in Hastings. I have not heard from Cunningham 
since 1 was out there, but I want to be in a position to 
turn the deed over to them just as quick as the judge 
confirms the sale. I have every real estate man in Hast- 
ings working on the balance of the property and 1 want 
to be in a position to hand them the deed as soon as sales 
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can be made. Therefore, please go before some notary 
public and sign and acknowledge deeds and return them 
to me and | will fill in the consideration and the name of 
the party when the land is sold.” 

July 21, 1920, Fred replied: 

“Dear Uncle: Your letter of July 18th, in regard to 
signing the blank deeds, which you enclosed, to the home 
and five acres, the bunch of lots and the lots Cunningham 
intends to buy, was received some time ago, but [ could 
not get trace of a notary and therefore had to wait until 
I got to Alliance. 

“T believe keeping the deeds in readiness is the best way 
to cinch a deal if any buyer should come along, as persons 
buying such property change their minds with the wind. 

“I believe the lots should sell for a minimum of $300 
each, and the house and five acres for a minimum of $6,000. 
The sale of either the house or the lots would place us on 
easy street, but if a good price could be gotten for the 
house and five acres after the lots were sold, I believe it 
would be a good idea to sell because the place is running 
down.” 

Two of the lots were sold to Cunningham and are not 
in controversy, being covered by a separate deed. 

After receiving the deeds, blank as to grantee and con- 
sideration, Moran, the date not being shown, probably in 
the fall of 1920, inserted his own name as grantee in the 
deeds and a consideration the same as in his deed to Fred, 
and filed them, together with the guardian’s deed, March 
21, 1921. The guardian claims that this was in accordance 
with an understanding with Fred prior to the sale, which 
Fred denies, and claims not to have discovered the fact 
until the spring of 1921. 

This manner of dealing with the sale, while irregular, 
did not result in any loss or detriment to the wards: It 
was the desire of all parties that the property be sold as 
quickly as possible to procure funds for the support and 
education of the wards, two of whom were attending the 
state university, and Eugene at a college in Illinois and 
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other schools. The guardian had paid these expenses from 
the receipts of the estate as far as possible, but had to 
piece them out with his own funds and money borrowed at — 
the bank. 

The guardian lived at Nebraska City and the wards, 
when not attending school, were at different places travel- 
ing around and employed some of the time at jobs of 
widely different character; Fred and Al at Antioch and 
other places, and Eugene in Sioux City, lowa, Ponca, Okla- 
homa, and elsewhere. Contact by the guardian with the 
wards was intermittent and irregular, in fact they were 
never all together except when getting ready for school 
in the fall of 1916; and frequently it happened that the 
guardian did not have their address. Most of the business 
was transacted by correspondence with Fred, who became 
of age September 4, 1919; Al reached majority June 18, 
1921, and Eugene May 15, 1928. In 1918 or 1919 Eugene 
went insane and is now in the hospital at Lincoln. 

Moran gives as reasons for inserting his name in the 
deeds, that real estate agents with whom he dealt in an 
effort to sell the property advised him that purchasers were 
shy at dealing with deeds in which the consideration and 
grantee were blank; and, further, that as no money had 
been paid at the sale, if Fred should claim to own the prop- 
erty, the guardian would have to account for it; also that 
he would be in position to deliver deeds promptly in case 
of sale. 

After the title was in Moran he dealt with the property 
the same as before, credited the rents to the wards, and 
also money received from one Fuller to whom he had made 
a lease or contract of sale of the home place on monthly 
instalments. This contract was subsequently surrendered 
and canceled. Moran and Fred treated the property as 
belonging to the wards; July 2, 1921, Fred writing to 
Moran: “This property should either be reconveyed to 
me or to Al and I or to the three of us, so that the record 
will be straight.” April 25, 1922, Fred wrote about the 
Fuller contract, saying: ‘This property is sadly in need 
of repair and we should dispose of it or we will, of neces- 
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sity, be compelled to put it in repair.” And he wrote again 
May 15, 1922, asking if Fuller would execute a release and 
' suggesting that they take Madgett Brothers’ offer ($5,000 
cash) if still open. There was no suggestion of holding 
the guardian as a purchaser until it was made by the 
lawyers whom Fred consulted later. This position was 
maintained until about June, 1922. Moran had written 
several letters asking Fred to come to Nebraska City and 
settle up the guardianship matters; he and Al having come 
of age, Fred promised but never came, but about June 
10, 1922, Al went there and spent the day going over the 
accounts with Moran’s bookkeeper and made no objections. 
Up to this time A] had taken no part in the affairs of 
the estate, Fred acting for the three brothers. Moran 
asked that Al and Fred give him notes and mortgages 
for the amounts he had advanced them since they became 
of age, Al said he would have to see Fred, and upon leav- 
ing took the papers with him. Shortly thereafter, hearing 
nothing and meeting Al in Lincoln, Moran asked what was 
their decision, and Al told him that Hastings & Coufal, 
attorneys at David City, had advised to the effect that as 
Moran had the title they could hold him for its value and 
“we are going to hold you for the value of the property, 
and will settle on that basis.”” This was the first time any 
complaint had been made to Moran, or any claim made 
against him by reason of the property being in his name. 
Moran was very angry and the fight was on. Moran sued 
Fred and Al for the amounts he claimed to have advanced. 
since their coming of age and for damages, and citation 
was procured from the county court requiring Moran to 
account. The Moran suits are held in abeyance until the 
determination of this proceeding. 

There are many other matters contained in the record 
which might be mentioned and discussed, but such a course 
would unduly extend this opinion. The entire record has 
been read and critically considered, and we conclude that 
the finding of the district court is fully sustained by the 
evidence and we adopt it, as follows: 
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“14. The court finds that the guardian in inserting his 
- name as grantee in said deeds did not do so for the purpose 
of taking the property for his own, but did so in order 
to further the purpose for which he as guardian sold the 
same to Fred M. Deutsch; that is, to have the title to the 
numerous tracts of land embodied in the deeds so that any 
sale under consideration might be readily and speedily 
consummated. Also, that he was justified in so doing 
for his own protection. He had received nothing from 
Fred M. Deutsch for the property, and if said Deutsch 
should insist on holding the property as his own, the guard- 
ian would have neither property nor money to turn over 
to the wards upon final settlement.” 

We conclude, further, that there is no evidence in the 
record that the guardian ever intended or attempted to 
take advantage of his wards in any way; on the contrary, 
while his conduct of the estate was far from businesslike, 
and if he had been a stranger might justify a stricter 
consideration, he seems to have treated the wards as mem- 
bers of his own family, and to have been anxious to aid 
them in every way to obtain an education and preserve 
their estate. Moran’s appointment as guardian was not 
of his seeking. He pointed out to the boys that he lived 
in Nebraska City, that he was a very busy man, and that 
the properties were a great distance away and could not 
receive much of his personal attention, but the boys in- 
‘sisted upon his appointment to the exclusion of two other 
uncles and an aunt. Moran necessarily had to have an 
agent in Hastings, and he appointed Ingraham, upon whom 
he had to rely for the renting and collection of the rents of 
the Hastings property and the farm in Keith county. There 
is no evidence that the agent was an improper person. The 
evidence warrants no conclusion other than that the guard- 
ian intended to and did hold the title as trustee for the 
wards, and not as his own. Fred, of full age, who trans- 
acted all the business for the wards so understood and 
treated the situation for nearly a year. Under these cir- 
cumstances, the wards were not entitled to an election to 
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treat the transaction as a conversion. The cases cited 
by appellants are not in point: they were cases of con- 
version and the property was lost to the estate. Where 
the purpose was to hold the property’ in trust for the 
estate and reconveyance is tendered, there is no conversion. 

Complaint is made that three items charged to the guard- 
ian by the county court were not allowed by the district 
court: (1) That all of the rents collected by Ingraham 
had not been reported, an item of $210.51. The evidence 
in the county court is not before us and that received 
in the district court is not sufficient to support a finding 
on this item. The evidence of Ingraham is that he remitted 
all that was collected, and of the guardian that he accounted 
for all received. : 

(2) That the guardian was negligent in allowing the 
premises to remain vacant. There is no evidence to sup- 
port this unless the mere fact of vacancy may be so con- 
sidered. We think, however, some evidence should have 
been produced to support the charge of negligence, evidence 
tending to show that the premises could have been rented 
by the exercise of reasonable diligence. 

(3) That the Keith county land was negligently leased 
for one-fourth instead of one-third of the crop, an item 
of $253.44. It appears that the same tenant had been on 
the land for many years and had always paid promptly. 
He had been the tenant of the wards’ mother and stayed 
on during the guardianship. We are not prepared to 
say that a mere failure to raise the rent under the circum- 
stances was such negligence as would warrant a charge 
of negligence against the guardian, even though, as ap- 
pears, the tenant subsequently took a lease at one-third 
crop rental, there being some difference in terms as to 
delivery of rental share on the farm or at market. 

One question remains: the allowance of $1,500 to the 
guardian for his services. The guardianship extended over a 
period of six and one-half years. The income from the estate 
was about an average of $600 per annum. Three grow- 
ing boys had to be clothed, fed and educated, one of them 
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not very strong and finally having to be sent to an asylum. 
The boys worked sporadically in the vacation periods earn- 
ing Some money, but the guardian was compelled to borrow 
money on his own credit to make ends meet. The real 
estate was distant from the residence of the guardian sev- 
eral hundred miles, and it was necessary to employ an 
agent to look after it and coilect the rents, the guardian 
could not give it much personal attention, which was under- 
stood, and he took the appointment under protest. He has 
accounted for all the moneys received. By the exercise 
of greater diligence he might have received a few hundred 
‘dollars more for the wards. Some of his acts were irregu- 
lar, but done in good faith, and they resulted in no loss 
to the estate. His accounts were not scientifically kept and 
his reports irregular. He made reports until notified that 
his nephews intended to charge him with the value of the 
Hastings lots as for conversion. He had no intention, 
nor did he attempt, to take advantage of his wards. After 
two of the wards arrived at majority, he advanced them 
money to complete their schooling. The wards had the 
benefit of his services as a lawyer, for which no charge 
was made. The estate was managed in much the same way 
as a father would deal with his own children, rather than 
as a matter of business, probably because of the relation- 
ship of the parties. : 

We think under the circumstances it would be unjust to 
deny the guardian all compensation. While the amount 
allowed is not great; we believe the conditions will not war- 
rant an allowance of more than $1,000 and it is so ordered. 

The decree of the district court is affirmed in al) things 
except the amount of allowance to the guardian, as to which 
it is reversed and cause remanded, with instructions to 
reduce the same to $1,000. 


AFFIRMED IN PART, AND REVERSED IN PART. 
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HARRY MCINTYRE v. STATE OF NEBRASKA. 
FILED MarRcH 14, 1928. No. 26010. 


1. Criminal Law: INSTRUCTIONS. In a prosecutior. under section 
9553, Comp. St. 1922, for cutting with intent to wound. error 
cannot be predicated upon the failure of the trial court to de- 
fine the offenses of assault and assault and battery, in the ab- 
sence of a request so to instruct. 


2. Dolan v. State, 44 Neb. 643, disapproved in so far as it is in 
conflict with the opinion herein. 


ERROR to the district court for Thomas county: BAYARD 
H. PAINE, JUDGE. Affirmed. 


Squires & Johnson, for plaintiff in error. 


O. S. Spillman, Attorney General, and Richard F. Stout, 
contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, EBERLY 
and HOWELL, JJ., and REpDIcK, District Judge. 


Goss, C. J. 

The plaintiff in error, hereafter called defendant, was 
charged, convicted and sentenced under section 9553, Comp. 
St. 1922. That section reads as follows: 

“Whoever shall maliciously shoot, stab, cut or shoot at, 
any other person with intent to kill, wound or maim such 
person, shall be imprisoned in the penitentiary, not more 
than twenty years nor less than one year.” 

The defendant was charged with cutting and stabbing 
Julius Bevins with a knife with intent to wound him. 
This is one of the several substantive crimes defined by 
this statute, each a distinct, independent offense of equal 
rank. Tasich v. State, 110 Neb. 709. 

Bevins resided at Seneca, in Thomas county. He was 
the village blacksmith, operated a livery stable, was a 
deputy sheriff, and was village marshal. On April 14, 1926, 
between 8 and 9 o’clock in the evening, he went to investi- 
gate a report that a brick had been thrown through a 
restaurant window. In front of the restaurant was a 
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parked car and the only light in the immediate neighbor- 
hood came from the restaurant. Defendant stood near the 
rear of the car and yelled, or, as defendant testified, “booed’’, 
at the officer. The officer did not know who defendant 
was, but as soon as he was near enough they came to blows 
and clinched. The officer had the defendant under him 
on the ground when the officer was cut and wounded in the 
shoulder and on his knee and finger, scars of which, and 
the clothing then worn, with holes and dried blood at places 
corresponding to the location of his wounds, were sub- 
mitted to the jury at the trial, a year later. Bevins testi- 
fied that he saw, in the hands of the defendant, when de- 
fendant was striking and wounding him, something that 
looked like a knife. The evidence shows that the officer 
was the initial aggressor, though he did testify that the 
defendant first struck a blow at him which glanced off. 
The defendant denied that he struck the officer first, but 
testified that the officer first took a “swipe” at him and 
he threw up his hand and was hit across the hand. The 
evidence, while disputed in some phases, was sufficient to 
sustain the verdict. 

The defendant challenged the verdict and judgment on 
various grounds of alleged error; the chief of these is that 
the court failed to instruct the jury that assault and assault 
and battery were lesser crimes included in the charge de- 
scribed in the information. The defendant did not request 
any instruction on these minor offenses; indeed, he re- 
quested no instructions whatever. Even if we should as- 
sume that there was sufficient evidence of a simple assault 
or of assault and battery, the failure to request instructions 
to the jury on these lesser offenses waived error. While 
this court, speaking through the late Judge Sullivan, ques- 
tioned whether it is “the duty of a trial court, in other 
than homicide cases, to instruct the jury upon every crime, 
or upon the different degrees of a crime, embraced within 
the facts stated in the information” (Strong v. State, 63 
Neb. 440); yet this court held, in a mayhem case (Barr 
vw. State, 45 Neb. 458), in a robbery case (Curtis v. State, 
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97 Neb. 397), and in a case charging assault with intent 
to inflict great bodily injury (Hopperton v. State, 110 Neb. 
660), that, in order to predicate error upon the failure of 
the trial court to define in his instructions to the jury 
a lesser offense included in the crime charged, the defend- 
ant must request such instructions. In at least two of the 
three cases cited it was specifically claimed as error that 
the court did not instruct the jury on the lesser offense of 
assault and battery. So we may deduce the rule as ap- 
plied to the case under consideration: In a prosecution 
under section 9553, Comp. St. 1922, for cutting with in- 
tent to wound, error cannot be predicated upon the failure 
of the trial court to define offenses of assault and assault 
and battery, in the absence of a request so to instruct. 

In Dolan v. State, 44 Neb. 643, relied upon by defendant, 
the opinion states that the information charged “the crime 
of assault with intent to murder,” and that “the court ex- 
cluded from the consideration of the jury the question of 
the defendant’s guilt of a lower grade of assault.” In the 
course of the opinion, the court said: “The information 
included a charge of the lower degrees of assault, as well 
as assault with intent to murder, and it was the right of 
the accused to have all of the issues properly submitted to 
the jury.” The judgment was reversed. We do not find 
that it has ever been cited in our reports. The effect of the 
language quoted, if strictly interpreted according to its 
literal meaning, is to suggest that, under a charge of 
assault with intent to commit murder, it is necessary for 
the court, on its own initiative, to instruct on assault with 
_ intent to inflict great bodily injury and assault and assault 
and battery, all of which now are in nearby sections 
grouped in the same article and chapter of our Compiled 
Statutes. Comp. St. 1922. secs. 9552, 9554, 9556. We do 
not think the learned judge who wrote it, nor the court 
adopting the opinion, intended to apply it so definitely. 
We think that portion of the body of the opinion which 
we have discussed ought to be, and it is hereby, disapproved 
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in so far as it conflicts with the views expressed in this 
opinion. 

The defendant assigns and argues that the court failed 
to instruct the jury that the intent charged could not be 
presumed but had to be proved by the evidence beyond a 
reasonable doubt. The court instructed the jury what 
were the allegations of the information and told them these 
had to be proved by the evidence beyond a reasonable doubt. 
One of these elements was intent. If the defendant desired 
more specific instructions on intent he should have re- 
quested it. He requested none on any subject. 

We have examined other complaints of the defendant, re- 
lating to the extent to which cross-examination of a witness 
for defendant was permitted, to the limitatien of cross- 
examination by defendant of witnesses for the state, to 
misconduct of the special prosecutor in his argument to 
the jury. We find no error in these matters. 

The judgment of the district court is 

AFFIRMED. 


PERLEY M. GREEN, APPELLANT AND CROSS-APPELLEE, V. AX- 
TELL LUMBER COMPANY ET AL., APPELLEES: HANS 
HANSEN, APPELLEE AND CROSS-APPELLEE: FRED A. 
HARRISON, APPELLEE AND CROSS-APPELLANT. 


FILED MARCH 14, 1928. No. 25302. 


1. Dismissal. The dismissal of a suit by one partner against the 
other partners for ar accounting held not erroneous. where the 
evidence conclusivel} showed that plaintiff deliberately accepted 
anc cashed a check knowing it was tendered in full settlement 
and satisfaction of al] matters in controversy. 

2. Judgment. A judgment purporting to adjudicate matters not 
within the issues raised by the pleadings and not presented to. 
the court for determination is erroneous. 


APPEAL from the district court for Kearney county: 
WILLIAM A. DILWORTH, JUDGE. Affirmed in part, and re- 
versed in part. 
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M. D. King and J. L. McPheely, for appellant. 


Hainer, Craft, Edgerton & Fraizer, James & Danly, C. P. 
Anderbery and J. H. Robb, contra. 


Heard before Goss, C. J., ROSE, DEAN, Goop, EBERLY 
and HowELL, JJ. 


RosE, J. 

This is a suit in equity begun by Perley M. Green to re- 
quire defendants to account as former partners in the 
lumber business. Among other defenses there was a plea 
of accord and satisfaction as to al! matters in controversy. 
Upon a trial of the issues the suit was dismissed and 
plaintiff appealed. 

There was no error in the dismissal. It was conclusive- 
ly shown by the evidence that plaintiff had deliberately 
accepted and cashed a check knowing it was tendered in 
full settlement and satisfaction of the matters in contro- 
versy. 

Error, however, is apparent in that part of the decree 
resulting in a judgment for $189 in favor of defendant 
Hansen and against defendant Harrison. This item was 
not within the issues raised by the pleadings and was not 
submitted in any form for adjudication. The suit having 
been properly dismissed, there was also error in that 
part of the decree requiring defendant Harrison to pay 
the costs of suit. The dismissal is affirmed at the costs 
of plaintiff in both courts and the judgment against de- 
fendant Harrison for $139 and costs is reversed. 

AFFIRMED IN PART, AND REVERSED IN PART. 


JAMES COXBILL Vv. STATE OF NEBRASKA. 
FILED MARCH 14, 1928. No. 25923. 


1. Criminal Law: MISDEMEANORS: TRIAL. Two complaints ac- 
cusing the same person of similar misdemeanors may. in the 
sound discretion of the tria] judge, be tried together, where all 
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the offenses could properly have been included in different cvunts 
of a single information. 

EXCESSIVE SENTENCE. Where there is nv prejudicial 
error in the record of a criminal prosecution except the impos- 
ing of an excessive sentence, the cause may be remanded for a 
sentence authorized by law. 


Error to the district court for Clay county: Lewis H. 
BLACKLEDGE, JUDGE. Affirmed in part, and reversed in 
part, 


J. BE. Willits, for plaintiff in error. 


O. S. Spillman, Attorney General, and Donald Gallagher, 
contra. 


Heard before Goss, C. J., ROSE, GooD, THOMPSON, EBER- 
Ly and HowELL, JJ., and REDICK, District Judge. 


ROSE, J. 

In a prosecution by the state in the county court for 
Clay county, James Coxbill, defendant, was charged in 
six separate counts of a complaint with the unlawful sale 
and with the unlawful possession of intoxicating liquors 
as follows: September 13, 1925, sale of two pints to C. R. 
Waters and others; September 18, 1925, possession of two 
pints; October 12, 1925, sale of one gallon to W. A. Cregar 
and C. R. Waters; October 12, 1925, possession of one 
gallon; October 31, 1925, sale of one gallon to W. A. Cregar 
and C. R. Waters; October 31, 1925, possession of one gal- 
lon. To each count defendant pleaded not guilty. On 
each of five counts he was sentenced to pay a fine of $100. 
On the other count he was sentenced to serve a term of 
60 days at hard labor in the county jail. 

In another complaint before the same court, defendant 
was also charged in three counts with the unlawful sale 
or possession of intoxicating liquors as follows: March 
24, 1926. sale of one gallon to Clifford G. Garrett and O. O. 
Goben: March 24, 1926, carrying one gallon for the purpose 
of sale; March 24, 1926, possession of one gallon. After 
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a plea of not guilty as to each of the three counts, defend- 
ant was tried and found guilty as charged in the first and 
third counts, and not guilty as to the second. As to the 
latter the complaint was dismissed. On the first defendant 
was sentenced to serve a term of 60 days at hard labor 
in the county jail and on the last a term of 30 days at hard 
labor in the county jail. From each sentence under both 
complaints he appealed to the district court. 

When one of the two appealed cases was called for 
trial] in the district court, the presiding judge on his own 
motion, after examining the complaints, required a trial 
of both at the same time. To this method of procedure 
defendant objected, asserting that he was entitled to a 
separate trial on each complaint; that he was not prepared 
for trial on both; that he expected witnesses to appear 
at different times; that one case had been set for trial on 
Monday and the other on Tuesday of the same week. The 
objections were overruled, the trial court announcing that 
defendant’s right to the attendance of witnesses would be 
protected. Before a single jury defendant was tried for 
the offenses charged in the nine counts of the two com- 
plaints. The trial in the district court resulted in ac- 
quittals as to all charges in the complaint containing the 
six counts and also as to the second charge in the complaint 
containing the three counts, but he was found guilty of 
the other offenses charged in the complaint containing the 
three counts. On the first count for the unlawful sale 
March 24, 1926, he was sentenced to pay a fine of $100 
and to serve a term of 90 days in the county jail at hard 
labor. On the last of the three counts for the unlawful 
possession he was sentenced to pay a fine of $100 and 
costs. As plaintiff in error defendant has presented to the 
supreme court for review the record of his convictions 
in the district court. 

The principal question for solution is the asserted right 
of defendant to a separate trial on each of the two com- 
plaints. In considering this problem it is proper to hold 
that the presiding judge in his rulings on evidence, in his 
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instructions to the jury, and in his declining to impose 
a sentence for the offense of which defendant was acquitted 
in the county court as charged in the second count of the 
complaint containing the three counts, carefully protected 
the rights of defendant. It should also be observed that 
all of the nine charges in both complaints were directed 
either to the unlawful sale or to the unlawful possession 
of intoxicating liquors. All counts in complaints were 
directed to similar offenses violating the statutes relating 
to intoxicating liquors. The charge of each offense in the 
different counts was brief, distinct and definite. 

The bootlegger, by the very nature of his lawless busi- 
ness, multiplies his crimes. With the conditions created 
py his repeated defiance of law the courts must deal. The 
debauchery and death resulting from his diabolical traffic 
imposes upon the public distressing expenses of govern- 
ment and other burdens at which law-abiding citizens take 
alarm. From the standpoint of existing conditions the 
safety of the public and the enforcement of law as well as 
the protection of the offender’s right to a fair and im- 
partial trial must be considered. 

Prosecutions involving the right of a defendant to sepa- 
rate trials for similar offenses have engaged the attention 
of courts to a considerable extent in recent years. In 1906 
an annotator who reviewed many cases said: 

“Upon the question whether, in the absence of statute, 
a defendant may be tried upon two indictments at the 
same time, there seems to be a diversity of opinion without 
a decided preponderance of authority on either side.” 3 
L. R. A. n. s. 412. 

A collection of later cases in 1914, however, indicates 
a prevailing tendency to hold that two complaints or in- 
dictments accusing the same person of similar misdemean- 
ors or crimes may, in the sound discretion of the tria! court, 
be tried together, where all the offenses could properly 
have been included in different counts of a single informa- 
tion. 47 L. R. A. n.s. 955. 

The supreme court of Massachusetts seems to have de- 
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parted from a former rule requiring separate trials, if 
demanded, saying in a recent decision: 

“The superior court has discretionary power to order 
a defendant tried at the same time upon two complaints, 
in the first of which he was charged with keeping and main- 
taining, in a certain town during three months previous 
to October 5 of a certain year, a certain tenement ‘by 
him used for the illegal sale and illegal keeping for sale 
of intoxicating liquor,’ and in the second of which he was. 
charged with exposing and keeping intoxicating liquor for 
sale in the same town on October 11 of the same year. 
Commonwealth v. Bickum, 153 Mass. 386, no longer states 
the correct practice in this state.” Commonwealth v. 
Slavski, 245 Mass. 405. 

Further rulings of the same import follow: 

‘“‘Where the essential elements of the conduct which may 
constitute two distinct crimes are the same and to be proved 
in a large part by the same evidence, and where the in- 
dictment might have been drawn legally so as to include 
both crimes, no right of the defendant secured to him by 
the law as matter of right is violated by compelling a 
joint trial of both indictments in the exercise of a sound 
judicial discretion.” Commonwealth v. Rosenthal, 211 
Mass. 50. 

“It is within the discretionary power of a judge presid- 
ing in the superior court to order tried together three 
complaints against the same defendant, respectively charg- 
ing him with keeping intoxicating liquor on May 11, 1924, 
and during three months preceding, with intent to sell 
the same unlawfully; with making an unlawful sale of 
intoxicating liquors, to wit, ten half barrels of beer to a 
certain person on March 6, 1924; and with unlawfully sell- 
ing intoxicating liquors, to wit, five half barrets of beer 
to another person on May 2, 1924.” Commonwealth v. 
Campopiano, 254 Mass. 560. 

“An order by a judge of the superior court allowing a 
motion by the commonwealth that two complaints against 
a single defendant, one dated July 1 and alleging that on 
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May 10 previous at Lawrence the defendant had sold in- 
toxicating liquor to a certain person unlawfully, and the 
other dated the following October 7 and alleging that on 
that day at Lawrence the defendant had exposed and kept 
for sale intoxicating liquors with intent unlawfully to sell 
them. should be tried together, cannot be said as a matter 
of law to be improper.” Commonwealth v. D’Amico, 254 
Mass. 512. See, also, Commonwealth v. Baldi, 250 Mass, 
528. 

Decisions so holding are consistent with the weight of 
modern authority and are supported by the better reason- 
ing. This procedure, however, requires of the tria! court 
due care to protect the rights of defendant by excluding 
inadmissible testimony and to prevent confusion of the 
jury as to the applicability of the evidence to specific of- 
fenses charged. 

The conclusion is that the district court made no mis- 
take in ordering the trial of the two cases at the same 
time. In this view of the record error prejudicial to de- 
fendant is not affirmatively shown except in the imposing 
of an excessive sentence. 

For the unlawful sale March 24, 1926, defendant was 
‘not punishable by both fine and imprisonment. Comp. St. 
1922, sec. 3288; Knothe v. State, 115 Neb. 119; Drawbridge 
uv. State, 115 Neb. 535. That part of the sentence impos- 
ing both fine and imprisonment for the unlawful sale is 
therefore reversed and the cause remanded for an author- 
ized sentence. Otherwise the judgment is affirmed. 


AFFIRMED IN PART, AND REVERSED IN PART. 


Note—See Criminal Law, 16 C. J. 782 n. 35, 17 C. J. 371 
n. 51; Liquors 33 C. J. 796 n. 37: 8 L. R. A. n. s. 412: 47 
L. R. A. n. s. 955; 8 R. C. L. 167; 5 R. C. L. Supp. 449; 
51 L. R. A. n. s. 386; L. R. A. 1915A, 526: 8 R. C. L. 239; 
2R.C. L. Supp. 580; 6 R. C. L. Supp. 495. 
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STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, 
PLAINTIFF, V. BANKING HOUSE OF A. CASTETTER ET AL., 


APPELLEES: WILLIAM MEIER, [NTERVENER, 
APPELLANT. 
EMIL FoLDA, RECEIVER, PLAINTIFF, V. FREDERICK H. 
CLARIDGE ET AL., DEFENDANTS. 


FILED MarcH 14, 1928. No. 26261. 


Banks and Banking: CONSTITUTIONAL PROVISIONS. The Con- 
stitution Lnposes upon a stocxtolder in an insolvent banking 
corporation a double liability to the extent of his stuck, after 
the corporate property has been exhausted. Const., art. XII, 
secs. 4, 7. 

INSOLVENCY: ENFORCEMENT OF STOCKHOLDERS’ LIABIL- 
(Ty. The receiver of an insolvent banking corporatioi may in- 
voke equity to prevent the paymert of funds deposited by a 
stockholder until the latter’s double fiability is determined. 
Before corporate assets have been 
schaameed. a wigekalder in an insolvent banking corporation, 
over proper objections, cannot be required to submit for ad- 
judication his double liability. 


Prior to exhausting the assets of 
an iaeolsee Gaping corporation in the hands of a receiver. 
a stockholder may waive the immaturity of his double ability 
to creditors and submit that issue to a court of equity ‘or de-° 
terminatior. 


CONSOLIDATION OF ACTIONS. In 3 
pecdivenahin: a pioceediis by a stockholder in an ‘nsolvent bank- 
ing corporation to require payment of a deposit in his favor 
as a preterrec claim and an action by the receiver to enforce 
double liability of the depositor as a stocxholder waiving 1m- 
maturity of such liability may be consolidated by mutual! agree- 
ment. 

Judgment: Res JuricaTa. Litigable matters within the juris- 
diction of the court and adjudicated are not open to relitigation 
in a subsequent action. 

Banks and Banking: INSOLVENCY: SET-oFF A third person’s 
conditional or contingent interest in depossts by a stockholder in 
an insolvent bank does not necessarily prevent the receiver from 
setting off the claim for deposits against the liability of the de- 
positor as a stockholder, where immaturity of such liability is 
waivea. 
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&. Contracts: ASSIGNMENT. Excerpt taken from a contract and 
inserted in the opinion held not an absolute or equitable assign- 
ment of deposits in an insolvent sank. 


APPEAL from the district court for Washington county: 
CHARLES LESLIE, JUDGE. Affirmed. 


L. R. Newkirk, for appellant. 


C. M. Skiles, Gaines, Van Orsdel & Gaines and Smith, 
Schall, Howell & Sheehan, contra. 


Heard before Goss, C. J., ROSE, GOOD, THOMPSON and 
EBERLY, JJ., and REDICK, District Judge. 


RoskE, J. 


William Meier is an intervening petitioner in equity, 
seeking to establish his right to funds deposited by Helen 
M. Claridge in the Banking House of A. Castetter and to 
resort to the bank guaranty fund for payment of the de- 
posits. The items comprising the depositor’s claim are 
two certificates of deposit, one for $500 and the other for 
$4,500, and a balance of $426.87 on a checking account, or 
$5,426.87 in all. Meier pleads a right to these deposits 
under an equitable assignment or written contract trans- 
ferring them to him, as he alleges, for the purpose of ap- 
plying the proceeds on a mortgage partially securing a debt 
owing to him by the mortgagors, Helen M. Claridge and 
her husband Frederick H. Claridge. 

In a proceeding by the state for a receivership to wind 
up the affairs of the Banking House of A. Castetter, herein- 
after called the “bank,” an insolvent corporation formerly 
conducting a commercial banking business at Blair, the 
depositor, Helen M. Claridge, presented to the receiver for 
allowance, April 23, 1921, her claim of $5,426.87 for the 
deposits described. This is the claim to which Meier suc- 
ceeded, according to his petition in equity. 

The Claridges had owned capital stock issued by the 
bank. The receiver and the guaranty fund commission 
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refused to pay the claim for deposits, on the ground that 
the depositor is chargeable with the double liability of a 
stockholder in excess of her claim and that the debts of 
the bank would exceed its assets to the extent of $300,000. 
In this condition of affairs, November 25, 1924, the re- 
ceiver sued the Claridges to require a disclosure of the 
amount of bank stock held by each and to set off against 
the claim of the depositor her liability as a stockholder. 
The allegations in the petition of the receiver were ad- 
mitted by the Claridges with the exception that their 
ownership of stock was denied. November 29, 1924, the 
action against the stockholders and the action by the state 
for a receivership were consolidated by mutual agreement. 
November 29, 1924, by decree of the district court, the 
respective claims of the parties to the consolidated actions 
were equalized and set off against each other, liability of 
the receiver and of the guaranty fund commission for 
deposits and liability of the Claridges as stockholders being 
thus discharged. 

Meier was permitted to intervene September 1, 1926. 
He alleged in his petition that the district court was with- 
out jurisdiction to determine the matter of the stockhold- 
ers’ liability or to set off against it the claim for deposits, 
because the affairs of the bank had not yet been closed 
or its assets exhausted, the decree in these respects being 
challenged as void; that Meier was without knowledge 
of the action against the stockholders until February 25, 
1925; that the decree was procured by the fraud and col- 
lusion of the parties to the consolidation and should be set 
aside; that the preferred claim of Meier for the deposits 
should be allowed. 

In addition to a plea of former adjudication the facts 
generally upon which Meier relied for equitable relief were 
put in issue by answers to his petition. A trial resulted 
in a dismissal of his cause of action and he appealed. 

There was an elaborate argument on the proposition 
that the district court did not have jurisdiction of the 
subject-matter relating to the double liability of the de- 
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positor as a stockholder, because the assets of the bank 
had not yet been exhausted. The better reasoning seems 
to be otherwise. The affairs of the bank were in the 
court of equity. The parties to the consolidated actions 
had adverse claims relating to assets over which the re- 
ceiver had control. He properly invoked equity power to 
prevent payment of the deposits until the liability of the’ 
depositor as a stockholder could be determined. State v. 
Farmers State Bank, 118 Neb. 497. While the depositor, 
over a proper objection, could not be required to submit 
to the determination of her liability as a stockholder until 
the assets of the bank had been exhausted, she had a right, 
when sued, to plead, as she did, the defense that she was 
not a stockholder and to demand a trial of that issue. 
She could also have said to the court: “I want my liabil- 
ity, if any, adjudicated without waiting until the bank 
assets are exhausted. You may subject whatever available 
property I have to my immature corporate obligations, if 
I am the owner of stock.” In effect this was the import 
of her pleadings. Stated differently, she had a right to- 
waive the immaturity of her liability. Had she been sol- 
vent, she could have prayed for the prompt determination 
of the issue for the purpose of immediate settlement. In 
agreeing to consolidate the actions and in submitting the 
litigable controversies for adjudication, the parties to the 
consolidation presented the receiver’s liability for the de- 
posits and the depositor’s liability as a stockholder. Meier 
in his intervening petition in equity alleged that the Clar- 
idges were insolvent and there is evidence tending to prove 
that fact. In view of their insolvency immediate payment 
of the deposits would have defeated the outstanding but 
immature liability of the depositor.as a stockholder. A 
careful annotator recently said: 

“While there is a good deal of conflict as to whether 
a bank has the right to set off an immature claim against 
the deposit of an insolvent, in the. majority of jurisdic- 
tions it is held that on the insolvency of a depositor a 
right of set-off exists against the insolvent or his assignee 
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even though the bank’s claim against the insolvent is not 
yet due, the cases evidently proceeding on the theory that 
insolvency renders all debts due, and furnishes, of itself, 
a sufficient ground for set-off.” 438 A. L. R. 1828, and 
cases cited in note. 

This doctrine does not apply to a stockholder’s double 
liability, for the reason that such a liability is not ma- 
tured by insolvency under the terms of the Constitution. 
Const., art. XII, secs. 4, 7; State v. Farmers State Bank, 
113 Neb. 497. The Constitution, however, did not prevent 
the insolvent depositor in the present instance from waiv- 
ing the immaturity of her liability. The record shows con- 
clusively that she not only waived immaturity but invoked 
the judgment of the court on the issue of her liability as 
a stockholder. It follows that the matters upon which 
Meier relies for equitable relief, including the fact that 
the depositor was a stockholder, were adjudicated in the 
former actions after consolidation and consequently were 
not open for relitigation herein. 

It is argued further that the decree assailed is void as 
to Meier because he was the equitable owner of the de- 
posits, a fact within the knowledge of the parties to the 
consolidated actions. The position thus taken is also un- 
tenable. Meier’s interest in the deposits was conditional 
or contingent and did not prevent the receiver from in- 
voking equity to set off against the deposits the liability 
of the depositor as a stockholder. The interest of Meier 
in the deposits depended upon the following provisions of 
a written contract: 2 

“As soon as the account between Helen M. Claridge and 
the receiver of the Banking House of A. Castetter is fully 
settled and adjusted, then any and all moneys received by 
the said Helen M. Claridge from said receiver shall be 
immediately paid to the said William Meier to be applied 
on the note and mortgage held by him until the same is 
fully paid.” 

_The plain import of these terms was not changed by 
other stipulations or by oral evidence. Under the circum- 
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stances disclosed the excerpt from the contract did not 
amount to an absolute or an equitable assignment. 
Fraud or collusion entitling Meier to the equitable re- 
lief sought by him was not shown. His petition was prop- 
erly dismissed. 
AFFIRMED. 
Note—See Banks and Banking 7 C. J. 507 n. 11, 514 n. 
80 New, 736 n. 79, 746 n. 27. 


Epitu L. BANEY, ADMINISTRATRIX, APPELLEE, V. CHICAGO, 
BURLINGTON & QUINCY RAILROAD COMPANY, APPEL- 
LANT: STATE OF NEBRASKA, APPELLEE. 


FILED MaRCH 14, 1928. No. 26037. 


1. Negligence. The defendant railroad company, under a state 
contract, hauled dirt from the state capitol square to the state 
fair grounds in steel dump cars. The cars were equipped with 
an air dumping device whereby the !oad could be dumped from 
the engine cab. The defendant company concedes that it fur- 
nished “a man to dump the car and not to inload the dirt.” On 
a loaded car, after repeated efforts, the dumping device failed 
to work and the car was then dumped -by hitching a tractor to 
one side ana pulling it over into a “dump position.” Thereupon 
the tractor was released and George Baney. the decedent, be- 
gan to shovel the dirt out that remained in the car after the 
bulk of the load was dumped. While so engaged the dump car 
suddenly, and without warning, returned from a‘“dump po- 
sition” to a “normal position,” and Baney’s body was caught 
in the moving parts of the car and he was thereby instantly 
killed. Held, that the defendant company was chargeable with 
actionable negligence in the premises. 

2. Appeal: AFFIRMANCE. In a case tried to a jury which involved 
disputed questions of fact, the verdict, and the judgment ren- 
dered thereon, will be sustained where sufficient competent evi- 
dence is submitted to support the verdict. The record herein 
shows that the verdict for $45,000, as reduced by the court to 
$25.000, is sustained by the evidence. It follows that the judg- 
ment must be and it hereby is affirmed. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 
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Byron Clark, Jesse L. Root, Reavis & Beghtol and J. W. 
Weingarten, tor appellant. 


O. S. Spillman, Attorney General, Lester L. Dunn, 
George E. Hager and Clifford L. Rein, contra. 


Heard before Goss, C. J., ROSE, DEAN, GOOD and 
EBERLY, Jd. 


DEAN, J. 

This is an action at law wherein Edith L. Baney, plain- 
tiff, widow of George W. Baney, sued to recover damages 
which she alleges she sustained by the accidenta! death of 
her husband which was caused by the Chicago. Burlington 
& Quincy Railroad Company, defendant, in that the com- 
pany negligently failed to furnish a reasonably safe, ef- 
ficient, and workable air-locking device on a certain steel 
dump railroad car which was owned, or at least furnished 
and operated, by the defendant company, in hauling dirt 
from the state capitol square and dumping it on the state 
fair grounds from one of the above mentioned dump cars. 
Besides his widow, the decedent left surviving him four 
minor children, namely, Edith 8, Joan 7, Marguerite 4, 
and George 2, and these children, as alleged, are all de- 
pendent upon plaintiff for support and schooling and the 
like. Baney was an employee of the state of Nebraska 
when the accident happened. Hence, the state became a 
party defendant and, in respect of the state’s liability or 
interest herein, the court ordered and adjudged that ‘‘the 
matter of rights and liabilities between plaintiff and the 
defendant state of Nebraska be reserved until ruling on 
motion for new trial.” 

The plaintiff filed a remittitur in the sum of $20,000, 
on condition that a rehearing be denied. The instrument, 
which includes the remittitur within its recitals, and also 
matter in respect of the state’s alleged liability, follows: 

“Comes now Edith L. Baney, administratrix of the estate 
of George W. Baney, deceased, plaintiff, in person and by 
her attorneys George E. Hager and Clifford L. Rein, and 
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hereby freely and voluntarily remits, from the verdict of 
the jury in the sum of $45,000 heretofore rendered herein, 
the sum of $20,000, and hereby freely and voluntarily con- 
sents that the said court may enter judgment against the 
Chicago, Burlington & Quincy Railroad Company, a cor- 
poration, defendant, and in favor of the state ot Nebraska, 
defendant, for $5,400, the amount due the state of Ne- 
braska under the Nebraska workmen’s compensation act, 
and against the Chicago, Burlington & Quincy Railroad 
Company, a corporation, defendant, and in favor of Edith 
L. Baney, administratrix of the estate of George W. Baney, 
deceased, plaintiff, in the sum of $19,600, the amount due 
said plaintiff under the Nebraska workmen’s compensation 
act.” 

Upon submission of the remittitur the court entered the 
following order: 

“This court having heretofore ordered that the plaintiff 
file a remittitur of $20,000 herein, and it now appearing 
that the plaintiff has filed remittitur in said amount, the 
court now orders that the state of Nebraska will continue 
weekly (workmen’s compensation) payments to plaintiff 
as heretofore ordered by this court, and upon any final 
judgment herein, same to be paid into this court for ad- 
justment with compensation payments heretofore ordered.” 

The state has not appealed. The defendant railroad 
company alone has appealed to have the proceeding and 
judgment reviewed. 

The accident occurred August 20, 1925, in connection 
with the unloading of dirt on the Nebraska state fair 
grounds adjacent to Lincoln. Baney was then a robust, 
able-bodied man of 31 years. As a state employee he and 
other workmen had somewhat to do with the filling and 
levelling of low and uneven surface depressions on the 
state fair grounds with dirt hauled from the site of the 
new capitol building. More than 4,500 car-loads of this 
dirt were loaded on steel dump cars by steam power shovels 
from the excavations made on.the state house grounds. 
preparatory to the erection of the new state capitol build- 


618 NEBRASKA REPORTS. [VoL. 116 
Baney v. Chicago, B. & Q. R. Co. 


Ing and the substructure or basement. When a train of 
these cars was loaded it was hauled by gasoline tractor 
engines on temporary steel rai] tracks from Fifteenth to 
Seventh street and from thence to and upon the state 
tair grounds. The gasoline tractors were furnished by the 
state. and driven by state employees, and al! temporary 
rai] tracks, which are referred to herein, and wherever 
laid, were furnished and installed by the state. 

The loaded cars, on arrivai at destination, were hauled 
or pushed for the most part by the defendant’s !ocomotive 
engines from place to place thereon and dumped at such 
points as the filling and levelling process on the fair grounds 
might require. Baney, with other state employees, worked 
at spreading and levelling the dirt. Shortly after one of 
the cars was dumped, and while Baney and another em- 
ployee were cleaning out the moist dirt that stuck to the 
side of the car, for it was a rainy day, the moving parts 
of the car suddenly, and without warning, “returned from 
an inclined to a horizontal position,” and Baney’s body 
was caught, his chest was crushed, and he instantly died. 
Shortly afterward the car was opened with crowbars and 
the body was released. And in defendant’s answer and 
in its brief it is admitted that Baney’s death was caused 
“by his being caught and fatally injured between the mov- 
ing parts of a dump car.” 

The plaintiff contends, as above stated, that the de- 
fendant railroad company negligently failed to keep its 
car-locking device in a reasonably safe condition. This 
device, when in normal working order, was intended to 
hold the moving parts of the car, after it was dumped, 
in an upright position until such moving parts were re- 
leased and, upon such release, the moving parts automatic- 
ally returned to a horizontal position. The controlling 
mechanism of this dumping apparatus was in the cab of 
the locomotive as a part of its equipment and was so 
placed as to be readily accessible to the engineer, or engine 
foreman, for control and release as occasion should require. 
In their brief plaintiff’s counsel make the following state- 
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ment: “On August 20, 1925, at about 11 o’elock in the 
morning, the Burlington’s crew, in charge of its engine 
foreman, John Gettman, pulled into the fair grounds a 
train of 10 or 12 of these dump cars loaded with dirt. 
Before spotting the cars in the locality where the dirt was 
wanted, the engineer, Smith, stopped the train and Gett- 
man got off and inspected the track.” 

[t will not be denied that John Gettman, the engine fore- 
man, and locomotive engineer Smith were both employees 
of the defendant railroad company at the time of the 
accident. The plaintiff alleges that Gettman applied the 
air. From the record it fairly appears that either Gett- 
man or Smith must have applied the air, but the dumping 
device failed to work, as above noted. The defendant ar- 
gues “‘that the railroad company furnished a man to dump 
the car, and not to unload the dirt.” This feature will 
presently be discussed. 

In respect of the place of the accident one of the ‘ivil 
engineers, who was engaged by the state in the project, 
testified that the track “was about level at that place.” ‘In 
this he was corroborated by one or more of the state’s 
witnesses. But this was a disputed question for the Jury. 
This engineer also testified that Baney’s duties were ‘to 
maintain and construct that track in accordance with the 
desires of the Burlington trainmen and the Burlington 
officials that might be there.” Upon further inquiry he 
repeated the above statement and added that “somewhere 
around 40” dump cars, each of 20-yard capacity, were 
used from time to time in hauling the dirt. He averred 
that the closing of the moving parts of the car that killed 
Baney could have been prevented by applying “the air to 
the cylinder,” had the equipment of the air dumping device 
been in a normal working condition. 

It is not denied that all of the eight or ten steel dump 
cars in the train were equipped with the same type of 
dumping device and that some of these cars were dumped 
by air pressure before an attempt was made to dump the 
car in suit. It is not denied that the air device having 
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failed to function after several attempts the car in suit 
was finally dumped in an unusual manner. A cable was 
attached to one side of the dump car and by this means 
it was pulled over into “dump position” by a tractor. And 
this was necessitated solely because the dumping device 
failed to perform its function. When the car was dumped 
a considerable quantity of wet dirt remained in the car 
and it became necessary to move forward about 100 feet 
to find a low spot on which to scrape out and unload the 
remaining dirt. The car having now been pulled over into 
a “dump position” by the tractor, Baney and two other 
workmen proceeded to scrape and shovel out the dirt that 
remained. As above noted it was while he was so en- 
gaged that Baney was killed, but both of his fellow em- 
ployees escaped. Both of these workmen testified that they 
heard no warning given to Baney nor to any other work- 
mien “that were working around that car, to the effect that 
the car was liable to fall and that it was in dangerous con- 
dition.” It is also disclosed that before the accident, short- 
handled shovels were furnished by the state and were used 
for shoveling and scraping the remaining dirt out of the 
cars. but that after the accident the state supplied long- 
handled shovels for this work. 

The defendant railroad company charges that Baney 
neglected to see that the tracks were reasonably level. 
But a witness, who was prominently identified with the 
manufacture of the identical steel dump cars in question 
here, testified that the cars were intended to be used on a 
track that was “somewhat uneven.” The defendant com- 
pany pleads ignorance of the condition of the tracks and of 
what Baney was doing in this language: 

“The railroad company did not know about the peculiar 
condition of the track where the car was being unloaded, 
did not know what Baney was doing, nor what he directed 
the state’s employees to do, nor their compliance with his 
instructions.” 

This argument will be presently discussed. If the argu- 
ment is supported by the evidence it is important. 
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The superintendent of the Lincoln division of the de- 
fendant railroad company was one of the defendant’s main 
witnesses and had then occupied the position of superin- 
tendent of the division for 15 years. He testified that he 
talked with Baney, while he was engaged on the work, 
solely in behalf of his employer and as an important part 
of the responsible duties which fell to him as superintend- 
ent of the division. This superintendent averred that he 

-was on the fair grounds “a good many times” while the 
work was in progress, and it afltirmatively appears that he 
not only knew “the peculiar conditions of the track,” but 
that he also knew “what Baney was doing.” He talked 
with and advised Baney about keeping up the track, and 
testified that Baney told him “that he formerly had worked 
on tracks, and was familiar with that kind of work.” The 
superintendent continued: “I explained to him at that time 
that my experience in handling dirt was such that | always 
preferred to have the ties, the cross-ties, weaved closed 
together underneath the rails, and suggested to him that 
he follow that practice, and J talked with him a number of 
times afterwards in regard to pulling his track up, and 
keeping it in better shape.” But.the superintendent testi- 
fied that Baney told him that he “did not care to weave 
the track ties so close together and that he would keep the 
track safe so that cars could be operated over it;” that he 
told Baney that the dump cars “were liable to dump in 
most any position,” and that Baney immediately said he 
knew all about them. Continuing he testified: ‘“Q. What 

_ would you say with respect to the elevation of the rails 

compared with each other? A. Well, there was a super- 

elevation of the west rail of six or seven inches. I did 

not measure it, but I judge about that.” 

If this division superintendent’s evidence fairly reflects 
the facts, it tends to prove that Baney was belligerent in 
his resentment of the superintendent’s advice; that he was 
' an incompetent person and totally unfit to have charge of 
the work in which he was engaged; that Baney’s presence 
on the job in the capacity of track foreman was a menace 
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to himself and to the employees with whom he worked, 
and it was a destructive menace, as well. to the cars and 
the locomotive engines of the railroad company that were 
used in the furtherance of the project in which the de- 
fendant was engaged. 

However, it does not satisfactorily appear that the di- 
vision superintendent made complaint, in respect ot 
Baney’s alleged incompetence, to the state capitol commis- 
sion. H. A. Baugh, a civi] engineer who was employed by 
the capitol! commission for two years on the project in ques- 
tion, testified that no complaint was made by the railroad 
company to him concerning Baney. Mr. Manion, also a civil 
engineer over Baney, testified that no complaint was made 
by any person to him. And the division superintendent 
himself testified on this point: 

“Q. You were out there from time to time as the work 
was going on? A. Yes: | was there a number of times. 
Q. As far as you could see this track was kept up about 
as well as could be expected under the circumstances? 
A. Not as well as | would keep a track of ours up. Q. You 
made no complaint to Mr. Manion or any of the state of- 
ficials about it? A. We talked to the capito] commission 
over the phone about it a number of times, and talked with 
Baney. Q. Who did you talk with? A. 1 am not sure, 
] have no record. Q. You knew Mr. Manion was in direct 
charge of the work? A. After Baugh teft. but | never 
saw Manion, | don’t believe, but once after Mr. Baugh left 
here, as far as I know. Q. Did you make inquiry for 
Manion? A. No: not that I know of. Q. He was on the job . 
there about every day? A. 1 don’t know. I did not see 
him out there. Q. You don’t know whether he was there or 
not? A. I don’t know. Q. At any rate the work was not 
done in such a manner as to cause you to make any com- 
plaint to Mr. Manion, who was Mr. Baney’s immediate 
superior officer? A. Complaint about what? Q. About 
anything that was wrong out there, the tracks, or any 
other thing, that you say that was not right? A. Well, 
the only conversation | had—1 had none with Manion. Q. 
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How is that? A. I had no conversation with Manion. Q. 
Didn’t you know that Manion was in charge of that work, a 

‘ gentleman by the name of Manion? A. I imagine he was 
the engineer, yes: in fact, Baugh told me he was relieving 
him. Q. Don’t you know he would be the natura) and 
logical man to whom complaint might be made, or should 
be made, if there was any complaint? A. Yes. Q. And 
yet you made none? A. No: ! had no occasion to hunt 
Manion.” And on the redirect examination he testified: 
“Q. You did talk to Baney however? A. Yes.” 

Whether an employee of the capitol commission, or of 
the defendant company, directed that the car be pulled 
over by the tractor into “dump position” does not clearly 
appear. On this feature, as elsewhere, the evidence con- 
flicts. We do not agree, however, with counsel’s observa- 
tion that “the accident was in no way connected with this 
dumping process.” 

It appears that the dumping device had not been exam- 
ined or tested within the time required by the rules of the 
interstate commerce commission: On cross-examination 
the defendant’s general car foreman testified: “Q. So, then, 
there had been no inspection or cleaning or oiling of the 
cylinder in the air apparatus on the left-hand side of this 
car since April 22, 1924, up to the time of the accident? 
A. According to our record. Q. Would you say your record 
is reasonably correct? A. It should be. * * * Q. That 
would be a year, April, May, June, July, August, prac- 
tically a year and four months after the inspection and 
oiling and cleaning of this cylinder, wouldn’t it? A. That 
one of them.” When asked if he was told that the car 
could not be operated by air pressure immediately before 
the accident, he answered: “A. No; 1 don’t remember 
that I was told that exactly. Q. You say to this jury 
that you did not know that that car had been pulled over 
by the tractor immediately before? A. 1 was told they 
pulled it over with a tractor; yes, sir. Q. My question was, 
you were told they could not dump it by the air pressure 
at that time, weren’t you? A. 1 was told that they tried 
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to dump it—well, I don’t know that I was exactly told that; 
finally, in a conversation I was told that they pulled it over 
with a tractor. Q. Did you inquire why they pulled it 
over with a tractor? A. I don’t know that 1 did. Q. That 
was a common thing was it, to dump these steel dump cars 
by pulling them over with a tractor? A. No, sir. Q. And 
that thing did not excite any curiosity in your mind? A. 
Not necessarily. Q. And you did not make any inquiry 
as to why they pulled it over? A. I don’t know that I did. 
Q. You knew that they could not operate it with the air 
at that time, didn’t you? A. I cannot say that I knew. 
I was told probably, but I don’t know, I did not see it. 
Q. You were told that was true, that is my question? A. 
Well, I cannot say to that exactly whether I was told.” 
Continuing on the cross-examination this witness further 
testified with respect to the inspection of the car: ‘“Q. 
Why didn’t you inspect it? A. I did. Q. Why didn’t you 
turn the air on and see whether or not those cylinders were 
leaking and whether or not you could operate them? A. 
I don’t say I didn’t look at it. Q. You didn’t say you did 
not either? A. No; I did not say I did not. Q. Do you 
know when the car was moved off the fair grounds? A. 
No; I do not. Q. Do you know where it was taken when ° 
it was removed off the fair grounds, of your own know- 
ledge? <A. No, sir. Q. You saw it next out at the rip 
(repair) track, didn’t you? A. Yes, sir. Q. Five days 
afterwards? A. Yes, sir. Q. You don’t know what repairs 
may have been made upon the air apparatus, do you? A. 
Well, I know that much, that we do not make any of that 
stuff only on the repair track, any such repairs only on the 
repair track.” This witness further testified: “Q. Now, 
Mr. Baker, I want to ask you again, can you give any 
reason why you did not connect up the air that was in that 
train line of that air dump apparatus on the day, right 
there at the time of the accident, and test it out? A. Well, 
I don’t know. I might answer that this way. I did not 
say that I did not hook up the air, nor I don’t say that I 
did. It ain’t clear in my mind whether we did or not. 
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That is the reason I am not saying one way or the other.” 

When the side of the car collapsed, Baney, as noted 
above, was scraping the sticky dirt from the side of the 
car. That he was not idly standing by but was diligently 
attending to the work of his employer is affirmatively shown 
by the entire record. The defendant, however, argues 
that Baney was warned that the work in which he was 
engaged was a dangerous occupation. But there is the 
evidence of witnesses who were present and in a position 
to have heard such warning if it had been given, and they 
testified, as noted above, that they heard no such warning. 
But this was a question of fact for the jury, and the 
question of the veracity of the witnesses, or the lack of it, 
was also for the jury. And it may here be observed that 
the material facts were submitted to the jury for determi- 
nation under instructions which informed the jury in re- 
spect of the weight of the evidence, the credibility of the 
witnesses, their fairness, candor, bias, or prejudice, and 
their opportunity for knowing the facts about which they 
testified, and the reasonableness of their testimony or the 
Jack of it. 

It will be presumed, of course, that counsel intend that 
the words used in argument shall have their generally ac- 
cepted meaning. In the present case counsel argue “that 
the railroad company furnished a man to dump the car 
and not to unload the dirt.” But, if the man who was so 
furnished dumped the car, would there have been anything 
left to ‘unload’? What is it to dump a car? This is an 
accepted definition of the word “dump”: ‘To put or throw 
down with more or less of violence; hence, to unload, as 
from a cart by tilting it, as to dump sand, coal, ete. Chiefly 
U.S. * * * To deposit something in a heap or unshaped 
mass as from-a cart or basket. Chiefly U.S.” The words 
“dump car’ are defined as follows: “A cart or car having 
a body that can be tilted, or a bottom opening downwards, 
for emptying.” Webster’s Internationa] Dictionary. 

The record is voluminous and the assignments of alleged 
error are many. In a foreword in respect of this feature 
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of the case the defendant says: ‘In presenting the follow- 
ing 140 assignments of error, we do not wish the court to 
understand that those assignments, of which there are a 
large number dealing with the reception of evidence over 
objection, are based solely on technical grounds. * * * It 
is because counsel do not desire the court to gain the 
impression from the assignments that they relate only to 
technicalities that this brief analysis is made as intro- 
ductory to our presentation.” 

The defendant argues that the verdict and judgment are 
excessive. We donot think so. In a comparatively recent 
case we held that a verdict and judgment for $25,000 was 
not excessive where a man of 24 years lost his life by 
electrocution, having a wife and a child of 7 months, and 
who earned about $2,300 a year as a motorman on a street 
railway car. Pricer v. Lincoln Gas & Electric Light Co., 
111 Neb. 209. 

Briefly, and in part to recapitulate: The defendant rail- 
road company, under a state contract, hauled dirt from . 
the state capitol square to the state fair grounds in steel 
dump cars. The cars were equipped with an air-dumping 
device whereby the load could be dumped from the engine 
cab. The defendant company concedes that it furnished 
“a man to dump the car and not to unload the dirt.” On 
a loaded car, after repeated efforts, the dumping device 
failed to work and the car was then dumped by hitching 
a tractor to one side and pulling it over into a “dump 
position.” Thereupon the tractor was released and George 
Baney, the decedent, began to shovel the dirt out that re- 
mained in the car after the bulk of the load was dumped. 
While so engaged the dump car suddenly, and without warn- 
ing, returned from a “dump position” to a “normal posi- 
tion,” and Baney’s body was caught in the moving parts 
of the car and he was thereby instantly killed. 

To discuss all of the 140 assignments of alleged error, 
above mentioned, referred to by defendant’s counsel, would 
require more space than should be allotted to this opinion. . 
It appears that every material question was submitted to 
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the jury, under instructions which fairly stated the law 
applicable to the facts, and, as triers of fact, the jury have 
rightly determined the issues, and there is sufficient com- 
petent evidence to support the verdict. From what has 
been said, it follows that the verdict for $45,000, as re- 
duced by the order of the court to $25,000, to which plaintiff 
assented, and the judgment thereon, must therefore be, and 
it hereby is, 
AFFIRMED. 


CONSERVATIVE SAVINGS & LOAN ASSOCIATION OF OMAHA, 
APPELLEE, V. D. L. ANDERSON ET AL., APPELLANTS. 


FILED MARCH 14, 1928. No. 25571. 


1. Statutes: CONSTITUTIONALITY. Chapter 149, Laws 1915, is not 
broader than its title and is not violative of the constitutional 
provision that “No bill shall contain more than one subject, and 
the same shall be clearly expressed in the title.” 


2. Appraisal of real estate is not a prerequisite to a sale thereof 
either on execution or pursuant to an order of sale issued to 
execute a decree foreclosing a real estate mortgage. 


APPEAL from the district court for Knox county: 
DE WITT C. CHASE, JUDGE. Affirmed. 


W. A. Meserve and E. A. Houston, for appellants. 
J. F. Green and L. R. Slonecker, contra. 


HEARD before Goss, C. J., ROSE, DEAN, Goop, THOMPSON, 
EBERLY and HOWELL, JJ. 


Goon, J. 

This is an appeal from an order confirming a sale of 
real estate in an action to foreclose a real estate mort- 
gage. The only objection to the confirmation, argued in 
the briefs and relied upon in this court for a reversal, is 
that the sale was conducted without an appraisal of the 
real estate, as provided by sections 8068 to 8073, inclusive, 
Rev. St. 1913. 
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Defendant contends that chapter 149, Laws 1915, which 
purports to amend and repeal the sections mentioned, is 
unconstitutional and invalid because it is violative of sec- 
tion 14, art. III, of our Constitution, which inter alia pro- 
vides: ‘No bill shall contain more than one subject, and 
the same shall be clearly expressed in the title.” The title 
to the act in question is as follows: ‘An act to amend sec- 
tions 8071, 8073, and 8077, Revised Statutes of Nebraska 
for 1913, and to repeal sections 8068, 8069, 8070, 8071, 
8072, 8073, 8074, and 8077 as now existing.” It is argued 
that the title to the act in question does not allude to any 
subject for legislation and does not give any intimation as 
to what is contained in the act, and further that the act 
contains matter which is not germane to the subject- 
matter of the sections amended. 

In construing the constitutional provision above quoted, 
it is always proper to keep in view the mischief which is 
sought to be prevented. The purposes of the provision 
were to prevent “‘log-rolling” legislation ; to prevent surprise 
or fraud in the legislature by means of provisions in the 
bill of which the title gives no intimation; in other words, 
to prevent surreptitious legislation, and to apprise the 
people and those interested in the subject of legislation 
under consideration. It was not the purpose or intent 
of the framers of the Constitution to put the legislative 
body in a strait-jacket; nor to require that the titles to 
legislative acts should be a synopsis of the legislation to be 
enacted; nor to prevent the legislature from adopting a 
comprehensive title for a legislative act. 

It is a rule of well-nigh universal recognition that the 
legislature may amend or repeal previous legislation by a 
bill, the title to which is one to amend and repeal the 
sections of the statute to which reference is made, and the 
rule is well-settled in this jurisdiction that a legislative 
act, the title to which is to amend certain specific sections 
of the statutes or a previous act of the legislature, may 
contain any matter which is germane to the subject-matter 
of the sections of the statute or legislative act sought to be 
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amended. Decisions by this court sustaining this rule are: 
In re Estate of Austin, ante, p. 137, and cases therein cited. 
The title to the act in controversy is sufficient to direct 
everyone interested to the particular sections of the statute 
which are sought to be amended and to be repealed. By 
reference thereto, it appears that they all relate to the sale 
of real estate on execution. The several sections amended 
or repealed provide for the levy, appraisal, the manner of 
appraisal, how the lands should be offered for sale, the no- 
tice of sale, redemption, sale and final confirmation of sale 
by the court. The whole subject-matter of all the sections 
relates and is germane to the one general subject of sale 
of rea] estate on execution. ; 

Defendant argues that the new act contains matter 
which is not germane to the subject-matter of the sections 
amended. Counsel for defendant evidently overlook and 
do not give proper consideration to the general subject- 
matter contained in the sections amended. We find no 
matter contained in chapter 149, Laws 1915, that is not 
germane to the sections amended and which does not relate 
to the subject of sale of lands on execution. Chapter 149, 
Laws 1915, is not broader than its title and is not violative 
of the constitutional provision that “No bill shall contain 
more than one subject, and the same shall be clearly ex- 
pressed in the title.” Under the provisions of chapter 149, 
all provisions relating to an appraisal of real estate before 
sale on execution have been eliminated. 

Under existing statutes, appraisal of real estate is not 
a prerequisite to a sale thereof either on execution or pur- 
suant to an order of sale issued to execute a decree fore- 
closing a real estate mortgage. Judgment 

AFFIRMED. 


FAUN M. CRAWFORD V. STATE OF NEBRASKA. 
FILED MARCH 14, 1928. No. 26070. 


1. Criminal Law: INSTRUCTIONS. A defendant in a criminal action 
May not predicate error on an instruction that is more favorable 
to him than is required by the law applicable to the charge mada 
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ACCUSED AS WITNESS: CROSS-EXAMINATION. AS a 
general rule, it is error to require a defendant, in a criminal 
action, who becomes a witness in his own behalf, to answer, on 
cross-examination, concerning his arrest for and conviction of 
other misdemeanors. Such cross-examination may be so preju- 
dicia! to defendant as to require a reversal of the judgment 
against him. 


ERROR to the district court for Adams county: WILLIAM 
A. DILWORTH, JUDGE. Reversed. 


J. &. Willits, for plaintiff in error. 


O. S. Spillman, Attorney General, and Donald Gallagher, 
contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY and 
HOWELL, JJ. 

GOoop, J. 

Faun M. Crawford, hereinafter referred to as defend- 
ant, was convicted of the unlawful transportation of intoxi- 
cating liquors within the city of Hastings, in violation of 
an ordinance of said city. He prosecutes error to review 
the record of his conviction. 

Defendant alleges that there was error in that the com- 
plaint does not charge a violation of the ordinance; in the 
giving of instructions; in the overruling of his motion for 
a directed verdict; and in rulings on the admission of 
testimony. 

It is argued that the complaint is insufficient because 
it does not charge that defendant “knowingly” transported 
the intoxicating liquors; nor that the liquor was trans- 
ported for certain specific purposes, mentioned in section 
3 of the ordinance. Defendant assumes that the prosecu- 
tion was under section 3 of the ordinance, which is de- 
nominated the “bootlegging” section. 

It will be conceded that the complaint is insufficient to 
charge a violation of section 3 of the ordinance. However, 
the state contends, and we think properly, that the com- 
plaint was intended to charge a violation of section 2 of 
the ordinance. This section makes it unlawful to trans- 
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port any intoxicating liquors within the city, except only 
certain liquors for specified purposes by persons especially 
permitted and authorized, in the manner provided by the 
state laws. Defendant has not questioned the sufficiency 
of the complaint to charge a violation of this section. 

Complaint is made because the trial court did not give, 
in its instructions, the full text of section 3 of the ordi- 
nance; but, since the prosecution was not founded on sec- 
tion 3 but on section 2, it was unnecessary to instruct the 
jury as to what would be necessary to constitute a violation 
of section 3 of the ordinance. The instructions to the jury, 
in fact, required them to find certain facts to be established 
by the evidence which were unnecessary to constitute 
a violation of section 2. In so far as the instructions 
required the jury to find facts, other and outside of those 
necessary to constitute a violation of section 2, they were 
more favorable to defendant than he was entitled to. A 
defendant may not predicate error on an instruction that is 
more favorable to him than is required by the law.ap- 
plicable to the charge made. 

Complaint is made of the giving of instruction No. 7, 
which informed the jury that the gist of the action was 
the carrying and transportation of intoxicating liquors, 
and that it made no difference who was the owner, or who 
made ‘physical delivery, of the liquor. We find no error 
in this instruction. It was applicable to the charge made 
and the evidence adduced. 

Defendant urges that the evidence is insufficient to sus- 
tain the verdict, and that therefore the court erred in 
overruling his motions for a directed verdict and for a 
new trial. There is evidence from which the jury might 
find that defendant and his wife drove from Grand Island 
to the city of Hastings in defendant’s car; that they 
stopped in front of a café in the city of Hastings; that 
defendant’s wife left the car and carried two bottles of 
liquor into the café; that defendant drove on, leaving his 
wife, who was arrested, and on the following morning paid 
. a fine. The evidence relating to defendant’s conduct, the 
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fact that it was his car, that he was driving it and drove 
away, and other facts and circumstances proved were suf- 
ficient to justify the jury in finding that defendant had 
transported the liquor within the city of Hastings, and 
had therefore violated the ordinance. 

Defendant was a witness in his own behalf. On his 
cross-examination he was interrogated, over objection, as 
to his former conviction for a violation of the liquor law, 
and was asked how many times he had been arrested and 
whether he had been arrested prior to or subsequent to the 
date on which the offense is alleged to have been committed. 
These rulings are complained of and properly so. When 
a defendant in a criminal action becomes a witness in his 
own behalf he is subject to the same rules of cross-exami- 
nation as other witnesses. 

In Coxbill v. State, 115 Neb. 634, it was held: “Under 
section 8848, Comp. St. 1922, ‘a witness may be interro- 
gated as to his previous conviction for a felony.’ But the 
act. does not contemplate that a witness may be interro- 
gated as to his alleged previous conviction for a misde- 
meanor.” In the case of Swogger v. State, on rehearing, 
ante, p. 563, the rule is laid down that—‘‘One charged with 
crime who becomes a witness for himself upon his trial is 
subject to the rules governing cross-examination of other 
witnesses.” In the last cited case it was also held: “Ex- 
cept as to crimes having an element of motive, criminal in- 
tent, or guilty knowledge, evidence of separate and distinct 
offenses committed by accused is not admissible. If such 
evidence is admitted and is prejudicial, a conviction cannot 
stand.” 

In the instant case, the evidence against defendant, while 
sufficient to carry the case to the jury, was not of a very 
strong character. Under such circumstances, the scales 
might easily have been turned by the improper cross-exami- 
nation to which defendant was subjected. 

The rulings of the trial court in permitting the cross- 
examination of defendant, as above indicated, were preju- 
dicially erroneous, and for this error the judgment must - 


VoL. 116] JANUARY TERM, 1928. 633 


Farmers & Merchants Telephone Co. v. Orleans Community Club. 


be and is reversed and the cause remanded for further 
proceedings. 
REVERSED. 


FARMERS & MERCHANTS TELEPHONE COMPANY, APPELLANT, 
y. ORLEANS COMMUNITY CLUB, APPELLEE. 


FILED MARCH 14, 1928. No. 25479. 


1. Telephone Companies: COMMON CARRIERS. Under our Consti- 
tution and statutes telephone companies are common carriers. 


SUBJECT TO STATE RalILway COMMISSION. Telephone 
companies operating in this state are subject to all reasonable 
orders of the state railway commission, entered upon hearings 
duly and legally had, as to rates to be charged, and time and 
manner of service to be rendered; and such orders will not be 
disturbed unless clearly wrong. 

3. Evidence examined, and found sufficient to sustain the findings 
and order of the state railway commission as to conditions in- 
volved, the rate established, and the necessity for the service 
sought. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed. 


R. L. Keester, for appellant. 
Hugh LaMaster, contra. 


Heard before Goss, C. J., ROSE, Goon, THOMPSON, 
EBERLY and HoweELL, JJ. 


THOMPSON, J. 

Complaint was filed with the Nebraska state railway 
commission, hereinafter called commission, by the Com- 
munity Club of Orleans, an association of its citizens 
and property-holders, appellee, against the Farmers & 
Merchants Telephone Company, appellant, incorporated 
under the laws of this state for the purposes indicated by 
its name, and doing business as such in Harlan and sur- 
rounding counties, in the former of which the village of 
Orleans is situate. Appellee prayed that appellant be re- 
quired to furnish 24-hour service on Sundays and holidays, 
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as then furnished on week days, at Orleans, and that a 
compensatory rate for such service be fixed. On such 
complaint issues were joined, hearing had, and order en- 
tered as by appellee prayed, save and except four legal holi- 
days, which we find from the record to be what are known 
as “Decoration Day, Fourth of July, Thanksgiving, and 
Christmas.” To reverse this judgment the action is brought 
to this court, and the following claimed errors, in substance, 
are presented: The commission was without jurisdiction ; 
and its judgment is contrary to the evidence and to the 
law applicable thereto. 

We have considered the facts as reflected by the record, 
as well as the law applicable thereto, and conclude that 
the commission was acting within the scope of its authority. 
Sections 6107, 6124, 6128, and 6139, Rev. St. 19138, now 
respectively sections 5466, 5483, 5487, and 5498, Comp. St. 
1922; Hooper Telephone Co. v. Nebraska Telephone Co., 
96 Neb. 245; Marquis v. Polk County Telephone Co., 100 
Neb. 140. Especially are we led to this conclusion when 
we consider the above citations in connection with section 
20, art. IV, Constitution of Nebraska, wherein it is pro- 
vided: ‘The powers and duties of such (railway) com- 
mission shall include the regulation of rates, service and 
general control of common carriers (such common carriers 
being defined by section 5488, Comp. St. 1922, as including 
- telephone companies) as the legislature may provide by 
law. But, in the absence of specific legislation, the com- 
mission shall exercise the powers and perform the duties 
enumerated in this provision.” 

We further find that there was evidence sufficient to 
warrant the conclusion reached as to conditions involved, 
the rate established, and the necessity for the service 
sought on each Sabbath day and each holiday, other than 
those holidays heretofore indicated as excluded. In arriv- 
ing at this determination we have not been unmindful of 
section 9795, Comp. St. 1922, which provides in part: “If — 
any person of the age of fourteen years or upward shall 
be found on the first day of the week, commonly called 
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Sunday, at common labor (work of necessity and charity 
only excepted) he or she shall be fined,” etc. However, as 
the commission found on competent evidence, as above 
indicated, that the service sought was a “‘work of neces- 
sity,” and as we held in Byington v. Chicago, R. 1. & P. 
R. Co., 96 Neb. 584, that “such orders (of the commission) 
will not be reversed unless it affirmatively appears from the 
record that they are clearly wrong” (which we do not find 
herein), it necessarily follows that the instant case is one 
within the above statutory exception. 

The judgment of the railway commission is right, and is 

AFFIRMED. 


SAMUEL GREEN V. STATE OF NEBRASKA. 
FILED MARCH 14, 1928. No. 25865. 


1. Intoxicating Liquors: INFORMATION. An information charging 
the defendant with a sale of intoxicating liquor in one count, 
and with possession thereof in another count, charges misde- 
meanors and not felonies, and is governed by the provisions of 
sections 3238 and 3288, Comp. St. 1922. 

2. Evidence examined, and judgment of the triai court as to the 
first count is affirmed, and as to the second count is reversed. 

8. Criminal Law: JURISDICTION. Under section 9989, Comp. St. 
1922, as amended by chapter 57, Laws 1925, district courts have 
jurisdiction concurrent with magistrates in alJ criminal cases 
where the punishment cannot exceed three months’ imprison- 
ment, and a fine of $100, or both. 

APPEAL: NEW TRIAL. The purpose of a motion for 
a new trial is to afford the trial court an opportunity to correct 
errors in its own proceedings without subjecting the parties to 
the expense, delay, and inconvenience of appeal] or petition in 
error. Thus, it has become an elementary rule of procedure 
that alleged errors of the trial court in an action at law, not 
referred to in the motion for a new trial, will not be by us con- 
sidered. 

5. anformation: DEFECTS: WAIVER. In harmony with the pro- 
visions of section 10113, Comp. St. 1922, defects which might 
have been attacked by a motion to quash or plea in abatement 
are waived when a defendant in a criminal case enters a plea 
of not guilty. : 
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ERRorR to the district court for Hamilton county: LovEL 
S. HASTINGS, JUDGE. Affirmed in part, and reversed in 
part. 


J. H. Grosvenor, for plaintiff in error. 
O. S. Spillman, Attorney General, and Lloyd Dort, contra. 


Heard before Goss, C. J., ROSE, Goop, THOMPSON, EBER- 
LY and HowELL, JJ., and REDICK, District Judge. 


THOMPSON, J. 

An information against Samuel Green was filed in the 
district court for Hamilton county containing two counts, 
each in usual terms, the first charging him with the un- 
lawful sale of intoxicating liquor to one Port Cool, and 
the second charging him with the unlawful possession of 
intoxicating liquor, each specifying the date as on or 
about July 23, 1926. Both counts charge misdemeanors, 
and are controlled by sections 3238 and 3288, Comp. St. 
1922. Dunlap v. State, ante, p. 3138. 

’ On this information the defendant was duly arraigned 
and entered a plea of not guilty, at which time additional 
names were, by leave of court, added to those listed upon 
the information, among which was the name of the county 
surveyor of Hamilton county. The case was then tried to 
a jury, and verdict returned finding defendant guilty as 
to each count, upon which verdict judgment was entered 
sentencing defendant to imprisonment in the county jail 
of such county for 60 days on the first count, and to 30 
days on the second, commencing on the expiration of the 
sentence on the first. To reverse this judgment error is 
prosecuted. The plaintiff in error will be hereinafter 
called defendant. There are seventeen different errors as- 
signed as reasons why the judgment of the trial court 
should be reversed. These claimed errors will be designated 
as they are reached for consideration. 

It is urged by defendant that the verdict is without sup- 
port in the evidence. A careful reading of the bill of ex- 
ceptions convinces us that this challenge, as to the first 
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count, is not supported by the record, and that the judg- 
ment as to it should be affirmed. However, as to the second 
count, we find that the verdict is not sustained by competent 
evidence, and the judgment as to it should be reversed. 
The further challenge is presented by defendant: That 
this action was first lodged in the county court of Hamilton 
county; that defendant was arraigned and entered a plea 
of not guilty; evidence was introduced, at the close of which 
defendant was bound over to the district court, as is usual 
in cases of preliminary hearings, and entered into the 
necessary recognizance for his appearance in such district 
court; that the misdemeanors charged in the district court 
were the same as those charged in the county court, and 
the latter was possessed of jurisdiction to try and finally 
determine the matters thus involved and should have done 
so; that the proceedings had in the county court after the 
close of the evidence was without authority in law and 
void, and did not serve to dispossess the county court of 
jurisdiction or to vest the district court therewith. As 
to this challenge, it is sufficient to say that the record 
of the trial in the district court in no manner discloses that 
which is claimed to have taken place in the county court, 
save and except that the proceedings in the county court 
are made a part of the transcript in this present case; 
neither does the record here disclose that the proceedings 
had in the county court were in any manner called to the 
attention of the district court. Further, no objections 
were interposed on the part of defendant at the trial to 
the procedure had in this instant case, either by way of 
motion to quash, plea in abatement, or otherwise, and 
neither were the questions here presented in any manner 
called to the attention of the trial court in the motion 
for a new trial. As we said in Weber v. Kirkendall, 44 
Neb. 766: ‘Primarily the office of a motion for a new 
trial is to afford the court an opportunity to correct errors 
in its own proceedings without subjecting parties to the 
expense and inconvenience of appeal or petition in error.” 
Thus, it has become an elementary rule of our procedure 
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that “alleged errors of the trial court in an action at law, 
not referred to in the motion for a new trial, will not be 
considered in this court.” Pennington County Bank v. 
Bauman, 81 Neb. 782. Further, the record here shows 
that the information was read to defendant, to which he 
entered a plea of not guilty and proceeded with the trial, 
as heretofore indicated. The jurisdiction of the district 
court and the county court, as to the misdemeanors 
‘charged, was concurrent. Comp. St. 1922, sec. 9989, as 
amended by chapter 57, Laws 1925. Then, as we concluded 
in Nelson v. State, 115 Neb. 26: “It being determined 
that the district court has original jurisdiction of the of- 
fense charged, the effect of the so-called waiver of pre- 
liminary examination, disclosed by the record, cannot be 
considered at the present time for the reason that no plea 
in abatement was filed.” Further, as we held in Huette 
v. State, 87 Neb. 798: ‘Under the provisions of section 
444 of the Criminal Code (now section 10113, Comp. St. 
1922) defects which might have been attacked by a motion 
to quash, or a plea in abatement, are waived when a de- 
fendant pleads to the general issue; and this is true as well 
when he pleads voluntarily as when he stands mute and a 
plea of not guilty is entered for him by the court”—follow- 
ing Trimble v. State, 61 Neb. 604. In the course of the opin- 
ion in the Huette case, we said: “Section 444 of the Crim- 
inal Code provides: ‘The accused shall be taken to have 
waived all defects which may be excepted to by a motion to 
quash, or a plea in abatement, by demurring to an indict- 
ment or pleading in bar, or the general issue.’ We have re- 
peatedly held that defects which should have been raised by 
a motion to quash or a plea in abatement are waived when 
a defendant pleads to the general issue.”” In support of this 
statement many of our holdings are cited. Thus, we must 
conclude that such challenge does not present reversible 
error. 

As to the alleged errors occurring at the trial in the 
introduction of evidence, and as to the other claimed errors 
presented, while each thereof has been considered, they are 
not likely again to occur if a new trial is had on the second 
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count, hence a discussion thereof would serve no useful 
purpose, and the same is omitted. However, it might be 
well to state that as to the challenge to the testimony of 
the county surveyor and the exhibits by him furnished in 
connection therewith, we are convinced that prejudicial 
error was committed by the introduction thereof, and the 
objection thereto should have been sustained, as such evi- 
dence was incompetent and its tendency was to raise an 
issue collateral to that under consideration. 

It therefore follows that the judgment of the trial court 
as to the first count in the information is affirmed, and 
as to the second count is reversed, and the cause as to such 
second count is remanded for further proceedings. 

AFFIRMED IN PART, AND REVERSED IN PART. 

HOWELL, J. 

I dissent from the affirmance of the conviction of Samuel 
Green on the first count of the information charging him 
with the illegal sale of intoxicating liquor on July 23, 1926, 
but concur in the reversal as to the second count charging 
illegal possession on the same day. This case involves a 
question of evidence which has not been determined by this 
court, so far as I know, and one that is important to the 
enforcement of legislation pertaining to constitutional pro- 
hibition. The nature of the thing prohibited by the Con- 
stitution, and the obvious difficulties of properly enforcing 
the law, are such that the legislature has enacted more 
meticulous laws than are ordinarily necessary to the prose- 
cution of other statutory crimes not so perplexing. It is 
necessary to state the facts fully, but as briefly as possible. 

Shortly before July 238, 1926, one Port Cool served a 
jail sentence in Aurora under “Jim’’ Howard, the sheriff 
of Hamilton county. On that date the sheriff gave $10 
to Cool to make a purchase of liquor from Green, who had 
been suspected, but not previously arrested, of bootlegging. 
The sheriff did not see Cool go into Green’s home place, nor 
until he came back to the highway. Cool testified to pur- 
chasing two quarts of intoxicating liquor for $6, receiving 
back and returning $4 to the sheriff. Cool was stopped 
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by the sheriff who took the liquor from Cool’s car. The 
sheriff immediately went to defendant’s house, knocked on 
the door and received no answer. He said he heard a 
shuffling noise in the house. Cool said when he went to 
defendant’s house he knocked and received an immediate 
response. The sheriff, it then being about 9:15 o’clock 
p. m., returned to Aurora. About 11:30, the same evening, 
he left two men to watch the house all night. Not until 
about 5 o’clock the following morning did they see de- 
fendant, when he came out with a milk bucket. Later the 
sheriff and others made a thorough search of Green’s house, 
other buildings, and Green’s premises which included 80 
acres of land. No liquors, or any indication thereof, were 
discovered. Later the search was extended to land of one 
Adams which adjoined the land of Green, separated by a 
two or three-strand wire fence of 30 years’ standing as 
a division line. Some bottles, jugs, utensils and a keg 
were found about five feet from the fence on the Adams 
side, evidently used for holding intoxicating liquor; some 
liquor being found in one or more of them. No liquor and 
no container was found on Green’s land. The prosecuting 
attorney employed the county surveyor to run a line for 
the purpose of establishing what is termed “the true line” 
between the lands mentioned. Without notice to, or con- 
versation with, either the defendant or Adams, the sur- 
veyor fixed “the true line” far enough away from the 
fence to take in the ground upon which the liquor and con- 
tainers were found. There was some slight testimony, 
not convincing, that automobile tracks, and possibly foot 
tracks, were traced from Green’s barn over his land to 
within eight or ten feet of the fence. 

Defendant had never been seen in the near vicinity of 
the find. Cool said he had made a number of prior pur- 
chases of intoxicating liquors from the defendant. In the 
course of trial, in response to an objection by defendant’s 
counsel, the court said to the prosecutor: ‘Your witness 
has shown where he found them and your surveyor shows 
where the true line is.” The surveyor made a map which 


Vou. 116] JANUARY TERM, 1928. «41 


Green v. State. 


was received in evidence, over objection, showing the fence 
which was of more than 30 years’ standing, marking the 
division line in red, and “the true line’ by a dotted line, the 
distance between the two being 8’ 114”, the strip thus 
formed being where the liquors and utensils were found. 
Upon the trial the court allowed the surveyor to testify 
to “the true line” and received the tell-tale utensils in evi- 
dence, over objections of defendant’s counsel. The defense 
was two-fold: (1) Defendant testified he did not sell liquor 
to Cool; (2) he went to his brother’s home, a short distance 
away, about 7 or 8 o’clock on the evening the sale was said 
to have been made at about 9 o’clock, remaining there until 
about 10:30, when he went home. His brother, then a can- 
didate for sheriff of Hamilton county, and his wife, both 
testified, positively, with the semblance of truth, that de- 
fendant was at their home during those hours, their atten- 
tion being challenged to that fact by Green’s arrest during 
the next forenoon. On the actual sale there is the testi- 
mony of an acknowledged bootlegger against an alleged 
bootlegger. Further, on that point, there is the testimony 
of ‘the brother and his wife that Green was not present 
when the sale is said to have been made. Had the case 
ended there, Green would have had a fair trial. Whether 
it would have resulted in conviction is problematical and 
reasonably doubtful. 

Testimony of the sheriff and the surveyor was received 
to show that the defendant owned the land within the 
established “true line.” The display of the utensils and the 
testimony of two reputable county officials were thrown into 
the balance. For that reason, and that alone, this court 
has unanimously reversed the conviction as to the posses- 
sion count. In the majority opinion it is said: 

“However, it might be well to state that as to the chal- 
lenge to the testimony of the county surveyor and the ex- 
hibits by him furnished in connection therewith, we are 
convinced that prejudicial error was committed by the in- 
troduction thereof, and the objection thereto should have 
been sustained, as such evidence was incompetent and its 
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tendency was to raise an issue collateral to that under con- 
sideration.” 

I agree with that. Two or three apparently reputable 
business men of Aurora testified that they were present _ 
at the preliminary hearing, heard Cool testify, and that 
he then testified contrary to his evidence upon the trial. 
In this situation the court instructed the jury to “consider 
the testimony on that subject of an alibi with all other evi- 
dence in the case.” (Italics mine.) On reasonable doubt 
the jury were told if, after considering ‘all of the evidence 
in the case,” upon either or both counts, the jury should 
not be convinced beyond a reasonable doubt, “your verdict 
shall be not guilty,” etc.; and, in considering the credibility 
of witnesses and the weight to be given to their testimony, 
it “should take into consideration * * * all the evidence and 
facts and circumstances proved tending to corroborate or 
contradict such evidence,” etc. 

If it be said that defendant cannot complain of reversible 
error as to the selling count, because of evidence relating 
to the possession count, he did not request an instruction 
to the jury to disregard the evidence as to the possession 
count, there are two reasons why that is not correct: (1) 
The court admitted the testimony as bearing upon both 
counts; (2) the court regarded the surveyor’s testimony as 
fixing, as a matter of fact, the “true line” between the 
lands of defendant and those of Adams, as is indicated 
by its remark quoted above. The court regarded the land 
where the liquors and utensils were found as being that 
of the defendant. Had Green owned that land, it would 
have been error to tell the jury to ignore testimony relating 
to possession. 

We thus find this situation: The trial court admitted 
prejudicial and irrelevant testimony of the possession of 
liquors. It is unquestionable that no liquor or utensils were 
found upon the defendant’s premises, tending to prove a 
sale. The jury found, from evidence the court said was 
proper to establish illegal possession, the defendant guilty 
thereof. The whole matter resolves itself into proving a 


. 
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crime against accused, which he did not commit at all, in 
order to convict him of another crime which he may, or 
may not, have committed; whereas, had possession on de- 
fendant’s premises been shown, it would have been proper 
evidence for consideration by the jury on the sale charge 
because it then would have a “causal relation or logical 
and natural connection” therewith. Possession of a supply 
of liquors by accused on his own premises are inter-related, 
and has a bearing upon potential sales. There is a dis- 
tinction between proving a prior sale having no relation 
to a subsequent sale, wholly disassociated as to time and 
act, and proving preparation and equipment for making 
sales. One sale does not aid in the making of another. 
Preparation, equipment and supply directly lead to making 
sales. Had Green been charged with sale only, proof of 
possession of a supply by him, found upon his own prem- 
ises, would be relevant. If shown that he had no supply, 
that would tend to prove he did not sell. Certainly proof 
of a supply on premises of another could not be attributed 
to accused. 

The state had no right to make an illegal survey and 
compel Green to become the owner of his neighbor’s land 
in order to convict him. Such benevolence as that is en- 
titled to scant praise. In civil matters even, burdensome 
gifts may not be forced upon another. Green was forced 
to accept a donation of land he never owned or claimed. 
“Beware of the Greeks when they come bearing gifts.” 
I have heard of “planting” liquor on land, but, never before 
of planting land on liquor. Did the evidence disclose, even 
tend to disclose, the finding of intoxicating liquors on 
Green’s premises, I would not favor disturbing the con- 
viction on both counts, such possession having a legitimate 
bearing upon both. The possession proved was not ad- 
missible on either count. The only evidence on that point 
is the uninvited donation by the surveyor to Green of an- 
other man’s land, against the desire of both, a defiant liber- 
alism without right or title to support his trespass or pity. 

There has not been the semblance of a fair trial. Under 
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our system, no matter how depraved a man may be, he can 
demand a fair trial, which, if denied, gives him a right to 
appeal for constitutional protection. We may trace, by 
a descending scale, the range between goodness and de- 
pravity, through slight gradations, without finding any 
stage at which the protection afforded by the Constitution 
may be withdrawn. Juries are told innumerable times, the 
fact that the accused is charged with crime shall not be 
counted against him; they are the sole judges of the credi- 
bility of witnesses and, in weighing testimony, they may 
take into consideration all of the facts received in evidence 
under the guidance of the court and the circumstances ap- 
pearing upon the trial. Unless appellate courts observe 
these rules, the farce of giving such instruction should be 
stopped. If it be the rule, as stated in Jaynes v. People, 
44 Colo. 535, “that no person shall be convicted of an offense 
by proving that he is guilty of another” (that is the gen- 
eral rule with well-defined exceptions), it would be mon- 
strous to convict a person of crime by proving a crime of 
another. 

There is another reason why the conviction on the first 
count ought not to stand. Before a jury may convict it 
must be convinced beyond a reasonable doubt. It, not the 
court, determines the weight to be given to the testimony. 
What testimony? That which the court receives, and, of 
course, it receives only such as it wants the jury to accept. 
The court invites the jury to consider all it admits. It 
was to consider what the surveyor said about the results 
of his survey and the “true line” between the lands in- 
volved. Without believing that testimony it could not have 
convicted Green on the second count. Having believed it, 
of course Green was convicted. While the jury was weigh- 
ing the word of accused and his witnesses against that 
of Cool, the testimony of the surveyor was pitted against 
that of Green. The surveyor was a public official for 
whom, no doubt, members of the jury had voted and in 
whose honesty they believed. Green said he did not own 
to the line. The surveyor said he did. Thus the accused 
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and his testimony were put out of the way—hors de com- 
bat—by a blow from behind. This brings us to a con- 
sideration of the relevancy of testimony, of a causal, log- 
ical and natural character, having relation to crimes 
charged. In State v. Routzahn, 81 Neb. 138, 138, this court 
quoted with approval the following language of the su- 
preme court of Minnesota: ; 

“But, reduced to its narrowest compass, the true rule is 
that evidence of the commission of other crimes is ad- 
missible when it tends corroboratively or directly to es- 
tablish the defendant’s guilt of the crime charged in the 
indictment on trial, or some essential ingredient of such 
offense, * * * or is a part of a common scheme or plan 
embracing two or more crimes so related to each other 
that the proof of one tends to establish the other.”’ 

Casteel v. State, 151 Ark. 69, was a prosecution for 
manufacturing intoxicating liquors. Evidence that ac- 
cused had liquors on his premises, concealed near his home, 
after the time of the alleged offense, was held proper, as 
tending to show possession of a still and of manufacturing. 
There is an analogy between possession of liquor and foot- 
prints as evidence. Both are competent, provided the ac- 
cused is connected therewith. There was evidence in the 
case at bar of dim automobile tracks and of signs of foot- 
prints leading from Green’s farm to within eight or ten 
feet of the fence near where the liquor and utensils were 
located. There was no effort to prove, except by suspicion, 
that they were made by Green. 

In 8 R. C. L. 188, sec. 175, the author states: “Mere evi- 
dence of footprints alone, unconnected in any way with the 
defendant by means of comparison or otherwise, is not 
admissible.” 


Syllabus 3 in Kinnan v. State, 86 Neb. 234, reads: “The 
admission of evidence of the finding of footprints in the 
eorn field where it is alleged the unlawful act occurred, 
not shown to have been made by any shoes ever worn by 
the defendant, and not connected with him in any way 
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except that they lead in the direction of his home, held 
reversible error.” 

State v. Burch, 195 Ia. 427, states the rule to be: “In 
Kinnan v. State, 86 Neb. 234, 27 L. R. A. n. s. 478, 21 Ann. 
Cas. 335, it was held that evidence of footprints was errone- 
ously admitted where there was no testimony tending to 
show that the footprints were made by the defendant.” 
To the same effect Heidelbaugh v. State, 79 Neb. 499. 

Dorsey v. State, 25 Ariz. 189, illustrates the rule relating 
to possession: “The fact that the gun was in appellant’s 
house soon after the robbery did not, under the circum- 
stances, show possession in him, since it was found in 
the room leased to and occupied by Hatton and Briley 
who were in possession of the property in this room not 
belonging to the owner of the house, and who, because of 
this possession, were presumed to be its owners and to have 
taken it there themselves.” (Italics mine.) The syllabus 
reads: “The finding of a gun taken from prosecuting wit- 
ness (by one who robbed him) in a room of defendant’s 
house, * * * held not to show that defendant had possession 
of the gun.” Fitting the above to the case at bar we may 
word it thus: “The finding of intoxicating liquors and 
containers on land of another than defendant, and occupied 
by the other, does not show that defendant had possession 
of them.” 

Finding liquor on the premises of an accused, without 
knowledge thereof, would not render him liable to prose- 
cution; but, “possession having been established, the pre- 
sumption of knowledge follows as a legal consequence at- 
tached to it.” People v. Burbank, 234 Mich. 600. 

Hawes v. State of Georgia, 258 U. S. 1, states: ‘“‘The 
existence upon land of distilling apparatus, consisting of 
the still itself, boxes and barrels, has a natural relation 
to the fact that the occupant of the land has knowledge 
of the existence of such objects and their situation.” To 
the same effect is Larsen v. State, 190 Wis. 606. 

State v. Gates, 52 N. Dak. 659, holds that the finding of 
liquor in a part of a rooming-house not under control of 
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accused would not be even a circumstance to be considered 
by the jury in determining his guilt or innocence. 

In State v. Lipman, 163 Minn. 431, Lipman was prose- 
cuted for unlawful sale of intoxicating liquors. The testi- 
mony was conflicting as to the sale, which, it was alleged, 
was made on August 27, 1924. On the following Septem- 
ber 27, officers searched premises of defendant and found 
bottles of liquor hidden in a woodpile, which was proved 
upon the trial over defendant’s objection. The court 
said: “It was relevant and admissible as showing a 
supply of liquor within defendant’s reach, affording him 
the means of committing the crime. The proof was ad- 
missible as corroborative of the testimony as to the illegal 
sale charged in the complaint. Peopie v. Petrovich, 67 
Cal. App 405; 83 C. J. 752; State v. Legendre, 89 Vt. 526; 
State v. Clark, 155 Minn. 117.” 

In State v. Work, 47 S. Dak. 649, it was held proper to 
show sales as corroborative of “keeping and storing intoxi- 
cating liquors.” See, also, on this point, 16 C. J. 606, sec. 
1174; Cooper v. State, 12 Ga. App. 561; Myers v. State, 
52 Tex. Cr. Rep. 558. In the last cited case the court said: 
“Certainly, if appellant could prove that he had no whiskey 
and never had had or handled any whiskey, this would be 
a strong circumstance to corroborate his statement that he 
did not sell appellant any whiskey. Then, with the same 
degree of rationality does it not follow that, if the state 
can prove that appellant has in his possession a large quan- 
tity of intoxicants, this fact should be admissible for the 
purpose of corroborating the states witness and rendering 
probable the fact that he did not sell the whiskey.” 

If there be any doubt about the admissibility of evidence 
showing possession of liquors as bearing upon the guilt 
of one charged with illegal sale only, it seems that section 
3247, Comp. St. 1922, as amended by section 1, ch. 94, 
Laws 1923, would remove it. That section provides, in 
effect, if not in direct terms, that possession, “in and of 
itself,” under certain conditions, shall constitute “prima 
facie evidence that such liquor was kept by such person 
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with the purpose of unlawful sale.” Section 10186 Comp. 
St. 1922, has no application to the situation in this 
case. In Dibello v. United States, 19 Fed. (2d) 749, evi- 
dence of liquors found in the basement of a building owned 
by accused was held proper under the doctrine that “things 
connected with the crime as its fruits or as the means by 
which it was committed” may be shown. Many other 
authorities along the same line exist. None have been 
shown, and I find none, to the contrary. 

It may be, and is readily conceded, that evidence of a 
separate, independent and unrelated crime is not admis- 
sible to prove another. It may be, and it is readily con- 
ceded, that one who is charged in two counts with two 
separate, independent and wholly unrelated offenses, must 
request an instruction that the jury do not consider the 
evidence relating to one crime as proof of the other, before 
he can claim error. If that were the case at bar the ma- 
jority opinion would be correct. But, as hereinbefore 
stated, had Green been charged with selling only, proof 
of a supply of intoxicating liquors on his own premises 
would have been admissible. It would have been error for 
the court to have instructed the jury to disregard the evi- 
dence relating to possession, provided the possession was 
that of Green, or the liquor was located on his premises. 
_ From the foregoing, it would seem the conviction on 
both counts should be set aside. 

Note—See Criminal Law, 16 C. J. 159 n. 79, 17 C. J. 87 
n. 43, 370 n. 36—Indictments and Information, 31 C. J. 
871 n. 31—Intoxicating Liquors, 33 C. J. 618 n. 88, 752 n. 
13. 


ARTHUR J. RICHARDSON ET AL., APPELLANTS, V. JAMES N. 
KILDOW ET AL., APPELLEES. 


FILED MARCH 14, 1928. No. 25505. 

1. Statutes. “Where a legislative act, though complete in itself, 
refers to another act for the procedure to be taken, the latter 
act, pro tanto, becomes a part of the former to the same extent 
as though actually incorporated therein. 
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2, Counties: ELECTIONS: NotTicz. A statute requiring that notice 
be published for four weeks of an election to be nele submitting 
a@ proposition to the people is mandatory, and an election held 
without such publication is void. 

County Fairs: ESTABLISHMENT. A ccunty which has 
not accepted in the manner required by statute the provisions 
of an act authorizing it to establisn and maintain a county fair 
is without authority to levy taxes for that purpose. 

4. Taxation: INJUNCTION. In a proper case, upon application of 
a taxpayer, equity will enjoin the collection of taxes levied for 
an unauthorized purpose. 

5. Injunction. The writ of injunction is not wholly a writ of right, 
and may be withheld, in the discretion of the court, when it 
is likely to inflict greater injury than the grievance complained 
of; this principle is specially applicable where the interests of 
the public are involved. 


APPEAL from the district court for York county: LOVEL 
S. HASTINGS, JUDGE. Affirmed in part, and reversed in 
part, with directions. 


Hainer, Flansburg & Lee and W. L. Kirkpatrick, for ap- 
pellants. 


John L. Riddell, George M. Spurlock and Benton Perry, 
contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, THOMP- 
SON and HOWELL, JJ., and REpDicK, District Judge. 


REDICK, District Judge. : 

This action is brought by the plaintiff and others, as 
taxpayers of York county, against the board of supervisors 
and the treasurer of York county, to enjoin the county of- 
ficers named from carrying out a plan of establishing and 
maintaining a county fair, and to enjoin the collection of 
taxes and the expenditure of moneys for such purpose. The 
district court found the fair itself was legally established, 
enjoined certain tax levies, and enjoined the county from 
expending money for the erection of certain buildings, but 
refused to enjoin a levy of taxes for the maintenance 
and management of a county fair. Plaintiffs appeal. 
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A general statement of the facts will not be necessary, 
but attention will be called, as we proceed, to those which 
are pertinent to the questions submitted. 

Those questions are: (1) Whether or not the county 
of York has adopted, in the manner provided by statute, 
what is known as the county fair act; and (2) whether or 
not any or all of the taxes levied by the county in pursuance 
of the establishment of a county fair should be enjoined. 
The determination of these questions depends upon a proper 

construction of certain sections of the Compiled Statutes 
’ of 1922, the pertinent portions of which are as follows: 
“Section 57. Counties in the state of Nebraska are hereby 
authorized to establish and maintain county fairs, to pur- 
chase, hold and improve real estate for that purpose, to 
convey the same, to levy and collect taxes for such pur- 
poses, and to do all things necessary for the proper man- 
agement of such county fairs.” 

“Section 58.. (1) Any county may proceed under this 
act when such county shall have accepted the provisions 
hereof, which acceptance may be made by the county com- 
missioners or board of supervisors by resolution duly 
adopted. 

(2) If after the adoption of a resolution for such 
purpose fifteen per cent. of the qualified voters of the 
county shall file with the county board a petition request- 
ing that the acceptance of the provisions of this act shall 
be submitted to the voters of the county, the county board 
shall submit the same to a vote of the people in like 
manner as the question of voting courthouse bonds may 
be submitted. During the time such question is pending 
for the vote of the people no further proceedings shall be 
had for the establishment of such fair. 

““(3) Whenever ten per cent. of the qualified voters 
of the county shall file a petition with the county board 
asking that the question of the acceptance of the provisions 
of this act be submitted to a vote of the people it shall be 
the duty of such board to submit such question to the voters 
in like manner as the question of voting courthouse bonds 
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may be submitted. If a majority of the votes cast upon 
the question, when the same is submitted under either of 
the provisions hereinbefore provided, shall be for such 
proposition the county board shall immediately proceed to 
establish such county fair.” 

The above section is not subdivided, but we have quoted 
it in that form for purposes of clarity. 

“Section 59. Any county acting under the provisions of 
this act shall have authority to purchase, hold, improve and 
convey real estate for county fair purposes in like manner 
as other real estate for county purposes.” 

“Section 60. Bonds may be voted, or a special tax be 
levied, for the purchase and improvement of real estate 
for county fair purposes in like manner as for the building 
of a courthouse in any county accepting the provisions of 
this act.” 

The above sections are taken from the session laws of 
1917, “An act to authorize counties in the state of Nebraska 
to establish and maintain a county fair, to purchase, hold 
and improve real estate for that purpose, to convey the 
same, and to levy and collect taxes for such purpose.” 

Section 58, supra, provides for the submission of the 
question of establishing county fairs to the voters “in like 
manner as the question of voting courthouse bonds may be 
submitted,” and thereby the sections governing that pro- 
cedure become a part of the county fair act. Those sec- 
tions are the following: 

“Section 854. It shall be the duty of the county board 
of each county: * * * Second. To erect or otherwise pro- 
vide a suitable courthouse, jail and other necessary county 
buildings, and for that purpose to borrow money and issue 
the bonds of the county to pay the same. * * * But no 
appropriation exceeding fifteen hundred dollars shall be 
made for the erection of any county building except as 
hereinafter provided, without first submitting the propo- 
sition to a vote of the people of the county at a general 
election or a special election ordered by said board for that 
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purpose, and the same is ordered by a majority of the legal 
voters thereon.” 

“Section 856. The mode of submitting questions to the 
people for any purpose authorized by law shall be as fol- 
lows: The whole question, including the sum desired to 
be raised, or the amount of tax desired to be levied, or 
the rate per annum, and the whole regulation, including 
the time of its taking effect, or having operation, if it be 
of a nature to be set forth, and the penalty of its violation, 
if there be one, is to be published for four weeks in some 
newspaper published in the county.” 

“Section 857. When the question submitted involves 
the borrowing or expenditure of money, or issuance of 
bonds, the proposition of the question must be accompanied 
by a provision to levy a tax annually for the payment of 
interest, if any thereof, and no vote adopting the question 
proposed shall be valid unless it likewise adopt the amount 
of tax to be levied to meet the liability incurred.” 

It will be noted that by section 58 two methods are pro- 
vided by which the county may accept the provisions of 
the county fair act: (1)By a resolution adopted by the 
county board, subject, however, to being overturned by 
referendum upon a petition to that end signed by fifteen. 
per cent. of the qualified voters of the county; or (2) by 
submission of the question to a vote of the county upon a 
petition signed by ten per cent. of the qualified voters. 
Either of these submissions to be made in like manner as 
provided for the issue of courthouse bonds. 

January 9, 1924, a resolution to accept the provisions 
of the county fair act was voted down by the board of 
supervisors. On September 23, 1924, petitions containing 
the requisite number of signers were presented to the coun- 
ty board asking the submission to the people at the general 
election in November of the question of the acceptance of 
the county fair act and the establishment of a county fair. 
The petition was accepted by the board and the county 
clerk instructed to place the proposal on the ballot, which 
was done in the usual manner, and notice of a general 
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election to be held November 4, 1924, was given for filling 
certain offices, and also “purchase site and maintain a 
county fair.” This was the only notice published concern- 
ing the acceptance of the county fair act, and was pub- 
lished once, on the 10th day of October, 1924. 

In the absence of the adoption of a resolution by the 
board accepting the provisions of that act, it is perfectly 
clear, and the record so establishes, that the board was 
proceeding under the second method above referred to for 
the determination of the question. It is equally clear that 
the steps taken were ineffective because of a failure to 
publish, for four weeks, notice of the election, including the 
sum desired to be raised, or the amount of tax desired to 
be levied, and other matters as required by section 856. 

It is argued by defendants that, inasmuch as the county 
board was authorized by resolutions alone to accept the 
provisions of the act, and that, as appears from the evi- 
dence, subsequent to the election, the board carried many 
motions and resolutions for the purpose of establishing and 
maintaining a county fair, the absence of a preliminary 
resolution is thereby supplied and the consent of the county 
sufficiently established. We cannot adopt this view. Coun- 
sel fail to consider that, after the adoption of the resolu- 
tion by the board, an opportunity must be afforded the 
electors to present the matter by a referendum to the 
people. This is not so important, as the board adopted 
the second method after the defeat of the resolution of 
January 9, 1924. The statute requires affirmative action 
by one or other of the methods provided. When the statute 
provides the manner in which the consent of the county 
to be governed by the act is to be manifested, such method 
must be pursued. In State v. Cherry County, 58 Neb. 734, 
we held that the statutes requiring notice to be published 
four weeks prior to submitting a question for the issuance 
of courthouse bonds was jurisdictional. And in State v. 
Babcock, 21 Neb. 599, we held that the requirement of the 
adoption of the amount of tax to be levied was mandatory. 
The submission to the electors in the present instance was 
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insufficient for failure to publish notice for four weeks, 
and for failure to state the amount desired to be levied, 
for adoption by the people. We are clearly of the opinion 
that the county has failed to take the necessary steps to 
acquire the authority to maintain a county fair. 

The second question for our consideration arises from 
the following facts: After the election, and November 26, 
1924, the board of supervisors, assuming they had the 
authority, advertised for proposals for land for a county 
fair site, and in response thereto the board was offered the 
Bittinger farm of eighty acres, accepted the offer, and on 
January 24, 1925, purchased the farm for $25,355, and 
paid for the same in cash out of the general fund, which had 
been replenished by a transfer from several other funds. 
Payment was made in the form of warrants which were 
immediately redeemed and are now held in the general 
fund until the amount taken therefrom is restored by 
taxation. 

January 18, 1925, the board passed a resolution author- 
izing the sale of the poor farm of the county, and the 
question of sale was later submitted to the voters and 
authorized. It seems that the intent of the board was to 
hook up the two propositions and use the land purchased 
for the county fair also as a poor farm. The poor farm 
has not yet been sold. 

In 1925 the county board included in its estimate of ex- 
penses $40,000 for “county fair ground” and levied a tax 
for the same. The district court enjoined the collection 
of this tax in excess of the cost of the Bittinger farm, 
$25,355. Plaintiffs claim this entire levy was void and 
should be enjoined. We think, however, the holding of 
the district court was correct. It will be noted that the 
authority of the county board to purchase sites for county 
buildings is without restriction. There is no requirement 
that the question be submitted to the people. And while, 
if the transaction stood alone, in view of our holding that 
the county had no authority to establish and maintain a 
county fair, the purchase and the levy of this tax would 
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be held void, we think, in view of the proposed sale of the 
county poor farm and the transfer of that institution to 
the new ground, it presents a situation with which a court 
of equity should not interfere. The interests of the plain- 
tiffs as taxpayers are not of sufficient magnitude to out- 
weigh the loss and serious complications which would sure- 
ly result to the county from a different holding, especially 
in view of the fact that the board was acting in good faith 
and, so far as the record shows, received full value for 
that portion of the tax held valid by the lower court. The 
writ of injunction is not wholly a writ of right. Atchison, 
T. &S. F. R. Co. v. Meyer, 62 Kan. 696. And it may be 
withheld if it is likely to inflict greater injury than the 
grievance complained of. Edwards v. Allouez Mining Co., 
38 Mich. 46. The interests of the public are to be taken 
into consideration by the court, and when the issuance 
of an injunction will cause serious public inconvenience or 
loss, without correspondingly great advantage to the com- 
plainant, no injunction will be granted. 22 Cy. 784. 

In 1926 the county fair board, appointed by the county 
board, as required by the statute, presented its estimate of 
expense for the management of the county fair for that 
year in the sum of $15,000. The county board accepted 
the estimate, but included in its own estimate for 1926 
an item of $30,000 for county fair purposes and for the 
improvement of the county fair premises by the erection 
and construction of buildings thereon; the intention being, 
it seems, that $15,000 should be raised for the expense of 
managing the fair, and $15,000 for the erection of neces- 
sary buildings. The district court enjoined the levy to | 
the extent of $15,000 for the erection of buildings, but ap- 
proved the remainder for the management of the county 
fair. In this we think the learned judge erred. His rul- 
ing was correct enjoining the levy for buildings, but he 
should also have enjoined the levy for expense of manage- 
ment for the reason, as we hold, that the county of York 
was not authorized according to law to carry on a county 
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fair and, therefore, the county board was without authority 
to levy taxes for that purpose. 

It follows that the judgment of the district court must 
be reversed in so far as it decrees that York county is 
authorized to establish and maintain a county fair, and 
in so far as it failed to enjoin the collection of the entire 
$30,000 levy for county fair purposes in 1926, and the cause 
is remanded, with instructions to grant the injunction in 
in that regard as prayed. In all other respects the judg- 
ment is affirmed. , 

_ AFFIRMED IN PART, AND REVERSED IN PART, WITH DIRECTIONS. 


JOHN B. WATTS, APPELLANT, V. JAMES G. LONG, APPELLEE. 
FILED MARCH 14, 1928. No. 26304. 


1. Master and Servant: EMPLOYERS’ LIABILITY AcT: APPLICABIL- 
iIry. The employers’ liability law of this state is not applicable 
to a nonresident employer and resident employee, where the con- 
tract of employment was made in this state for services to be 
performed in another state, and the employer was not, at the 
time of the contract, engaged in any trade, business, profession, 
or avocation in this state. 

Such law is applicable where the 

eniglavel is engaged in any trade, business, profession, or 

avocation in this state and the employee, while performing work 
incident to such business in another state, is there injured. 

: An employer, resident and having 

his principal place of business in Kansas, was engaged in paving 

highways in that state and in Nebraska under contracts with 
municipalities. Upon completion of his last contract in Nebras- 
ka, he entered into a contract in that state with an employee, 
engaged upon that contract, to go to Kansas and work upon 
contracts for paving there, returning to Nebraska if the em- 
ployer secured other contracts in Nebraska in the future. Held: 

(1) That at the date of the contract the employer was not con- 

ducting any industry in Nebraska; (2) that the work of the 

employee was not an incident to any such industry; and (3) 

that the Nebraska employers’ liability act did not apply to such 

contract. 


: In the above situation, where the 
employer carried liability insurance in both states under one 
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policy, held that the employers’ liability law of the state in which 
the contracts for paving were being performed governed the 
relations and rights of the parties as to compensation to em- 
ployee for injuries received while performing work under or 
incidental to such contracts. 


APPEAL from the district court for Gage county : 
WILLIAM J. Moss, JUDGE. Reversed and dismissed. 


Montgomery, Hall, Young & Johnsen, for appellant. 
Bartos, Bartos & Placek, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, THOMP- 
SON and HOWELL, JJ., and REepIck, District Judge. 


REpDICK, District Judge. 

This is a proceeding under the workmen’s compensation 
law of Nebraska for injuries sustained by the employee, 
Long, while in the employ of Watts on a paving job at 
Hiawatha, Kansas. The employee, Long, will be referred 
to as the plaintiff, and the employer, Watts, as the de- 
fendant. The facts and circumstances giving rise to the 
claim are substantially as follows: Watts was a paving 
contractor, residing and having his principal place of busi- 
ness at Concordia, Kansas, and his business covered con- 
tracts for that work in both Kansas and Nebraska, and he 
carried compensation insurance for both states under one 
policy. He maintained no place of business or branch office 
in Nebraska other than temporary quarters required for 
the prosecution of work upon Nebraska contracts. In 
1925 he had a contract for paving at Wymore, Nebraska. He 
moved his asphalt plant to Wymore, together with a regu- 
lar crew for the accomplishment of the work, but for the 
common labor required employed local men. Among others 
plaintiff was employed at Wymore. This job was com- 
pleted July 27, 1925, and about that date an arrangement 
was made between plaintiff and defendant’s foreman that 
plaintiff should go to Hiawatha, Kansas, and work for de- 
fendant in the prosecution of a paving contract at that 
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place. At this time defendant had finished the Wymore 
contract and had no other contracts for paving in the state 
of Nebraska, but expected to procure further contracts 
if and when any such were let and defendant was the lowest 
bidder thereon. Late in August, and in September, 1925, 
defendant did procure other contracts for paving in Ne- 
braska. In pursuance of the arrangement above referred 
to, plaintiff, about August 1, 1925, in an automobile loaned 
to him by Watts for that purpose, drove to Hiawatha, 
Kansas, accompanied by his family in another automobile. 
Upon plaintiff’s arrival in Kansas plaintiff immediately 
began work for defendant as a helper and machinist. On 
December 17, 1925, while assisting in loading a tank onto 
a flat-car at Hiawatha, plaintiff slipped and fell to the 
ground, fracturing his right hip, which is the injury for 
which he claims compensation. After completion of the job 
in Kansas, and about February 4, 1926, plaintiff returned 
to Wymore with some of the gang, and the paving machin- 
ery and plant were shipped back to Wymore in March, 1926, 
preparatory to performing the contracts of August and 
September above mentioned. Long continued to work for 
defendant in Kansas after his injury, and a short time in 
Nebraska after his return, but was finally compelled to 
cease work on account of his injury. Long testifies that 
his arrangement or contract with defendant’s foreman, 
Roush, in July 1925, was in substance that he should go to 
Kansas and work for defendant until the jobs were com- 
pleted and then return to Nebraska and work for defend- 
ant on the new contracts. Plaintiff was allowed full com- 
pensation by the commissioner, but required to submit to 
an operation which the evidence tends rather conclusively 
to show would remove the disability from which he suffers. 
Both parties appealed to the district court, the defendant 
from the allowance of any compensation, and the plaintiff 
from the order requiring him to submit to an operation. 
In the district court the allowance of full compensation 
was granted without any condition, and defendant appeals. 

It is the claim of the plaintiff that, by reason of the 
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fact that his contract of employment was made in this state 
and the defendant was engaged in carrying on an industry 
in this state and had elected to come under the workmen’s 
compensation law and taken out insurance in compliance 
with that law, his right to compensation for his injury is 
governed by the laws of this state. On the other hand, 
it is the claim of the defendant (a) that the arrangement 
between Long and Roush did not constitute a binding con- 
tract, (b) that at the time of plaintiff’s injury the defend- 
ant was not conducting any industry in this state, and 
that, therefore, (c) the courts of this state are without 
jurisdiction to award compensation to plaintiff. 

The first question for determination is whether the in- 
juries of plaintiff are to be compensated under the laws of 
Nebraska or Kansas. Plaintiff claims protection under Ne- 
braska law for the following reasons: (1) That the con- 
tract of employment was made in Nebraska; (2) that 
defendant was engaged in carrying on an industry in this 
state; (8) that plaintiff’s employment in Kansas was an 
incident to the Nebraska industry. 

Of these in their order: 

1. The defendant denies that any contract was made 
in Nebraska, on the grounds (a) that the agent of plaintiff 
with whom negotiations were had was not authorized to 
make the contract, and (b) that, assuming his authority, 
the evidence is not sufficient to establish a binding con- 
tract. ; 

The facts are that plaintiff was working for defendant 
upon a job at Wymore, Nebraska, which was finished July 
27, 1925; that about that time, at Wymore, defendant’s 
foreman, Roush, asked plaintiff if he would go to Kansas 
and work for them, saying he would pay him 50 cents an 
hour, and plaintiff said he would go. Considering ‘the 
usual informality of contracts of hiring of common labor- 
ers, the above would seem to be sufficient to establish a 
contract. But a few days later plaintiff, using an auto- 
mobile loaned him by Watts, drove to Hiawatha, Kansas, 
his family accompanying him in another automobile, and 
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upon arrival went to work for defendant. Under these 
conditions the question of Roush’s authority is unimpor- 
tant. It may therefore be deemed established that, at 
Wymore, Nebraska, defendant hired plaintiff to work for 
him at Hiawatha, Kansas, at 50 cents an hour. 

2. The defendant was engaged in the business of pav- 
ing highways with brick and asphalt; this was the in- 
dustry to be charged under compensation acts; his business 
involved contracts in Kansas and Nebraska; his principal 
place of business was Concordia, Kansas; he maintained 
no place of business in Nebraska, only offices at the places 
where contracts were being performed, for purposes con- 
nected with such contracts; he carried employers’ liability 
insurance in one policy covering both states, Long being 
listed as an employee in Kansas at the time of his injury; 
at the time of the contract of employment of plaintiff, 
defendant had finished his last contract in Nebraska, and 
shortly thereafter removed his machinery and plant to 
Hiawatha; defendant had no contracts in Nebraska at that 
time, but expected others if, when offered, his bid were 
lowest; later in August and September, 1925, he obtained 
other contracts to be entered upon the following spring. 

From these facts it follows that defendant was carrying 
on an industry in the state of Nebraska at such times as 
he had contracts for paving, but that he had no contracts, 
nor any certainty of contracts in the future, at the time of 
the contract with plaintiff. True, plaintiff said the under- 
standing was that when they were through in Kansas they 
would come back to Nebraska, but this was evidently con- 
ditional upon defendant securing contracts. 

3. The contract was not an incident to the industry 
carried on in Nebraska. It had special and sole reference 
to work in Kansas. There was no work in that industry 
in Nebraska at the time, and the defendant might never 
obtain another contract in that state. 

We now return to the main question: Is plaintiff com- 
pensable under the workmen’s compensation act of Ne- 
braska? A goodly part of the briefs of counsel is devoted 
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to the discussion of the extra-territorial operation of com- 
pensation statutes, i. e., whether compensation will be de- 
creed in one state where the accident occurred in another. 
But this question has been set at rest in Nebraska by the 
case of McGuire v. Phelan-Shirley Co., 111 Neb. 609, hold- 
ing: “A resident of Nebraska entered into a contract in 
this state with a Nebraska corporation, having its prin- 
cipal place of business in Omaha, to perform certain labor 
for the corporation in Iowa, as its employee. While en- 
gaged in the allotted work in Iowa the employee incurred 
serious injuries. Held, that, under the employers’ liability 
act, the subsequent proceedings for compensation are main- 
tainable in Nebraska.” That case, however, is not controll- 
ing here because the principal place of business of defend- 
ant was in this state, and it was in connection with the 
carrying on of that industry in this state that the plaintiff 
was employed to go to Jowa. Both parties being residents 
of Nebraska, the contract had a direct connection with 
and was an incident to the industry carried on by defend- 
ant in Nebraska. In such situation there could be no 
question. but that it was the intention of the parties that 
the laws of Nebraska should govern. In the instant case 
plaintiff was a resident of Nebraska, defendant of Kansas, 
having his principal place of business in that state, and 
not actually carrying on any industry in Nebraska. 

The location of the industry is important as a simple 
illustration will demonstrate. A corporation or individual 
engaged in the plumbing business in New York City sends 
an agent to Chicago to employ a plumber to work in New 
York. A contract is entered into in Chicago, and employee 
goes to New York and is injured in line of his duties 
in that state. Can it be reasonably claimed that the em- 
ployee may seek compensation under the laws of Illinois? 
We confidently answer no. To go one step further with 
our illustration, suppose the employer had a branch house 
in Chicago, and the employee worked therein? The answer 
to the question would still be “no,” for the simple reason 
that the accident was not referable to the industry carried 
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on in Chicago, but to that in New York. But plaintiff 
argues that, the contract having been made in Nebraska, 
the law of that state governs. The general rule is well 
established that, where the place of the contract and the 
place of performance are the same, the law of the place 
where made will govern the contract; but it is equally well 
established that, where the contract is made in one place 
to be executed in another, it will be governed by the law 
of the place of performance. Andrews v. Pond, 13 Pet. 
(U. S.) *65; London Assurance v. Companhia De Moagens, 
167 U. S. 149; Hall v. Cordell, 142 U. 8. 116; Leader Spe- 
cialty Co. v. Chapman, 85 Ind. App. 296. 

Plaintiff cites Pierce v. Bekins Van & Storage Co., 185 
Ta. 1846. In that case the defendant’s business was local- 
ized in Sioux City, Iowa, where plaintiff resided and was 
hired, and plaintiff was injured in Nebraska while driving 
a moving van of defendant from Sioux City to Homer, Ne- 
braska. This case was cited and followed in McGuire v. 
Phelan-Shirley Co., supra, and goes no further than that 
case. 

Also, Grinnell v. Wilkinson, 39 R. J. 447. In that case 
both parties were residents of Rhode Island, and it was 
conceded they were subject to the provisions of the work- 
men’s compensation act of that state. Moreover, the in- 
jury was received in Connecticut while completing a piece 
of carpenter work begun in Rhode Island. 

Also, Crane v. Leonard, Crossette & Riley, 214 Mich. 218. 
Plaintiff was in the employ of defendant, an Ohio corpora- 
tion authorized to do business in Michigan, and engaged in 
buying and shipping produce at about 40 points in that 
state. Defendant had elected to’come under the workmen’s 
compensation act of that state. Crane, the employee, ac- 
companied a shipment of potatoes in the line of his employ- 
ment to Chicago, where he was killed. The only defense was 
that the accident occurred outside the state of Michigan. 
None of these cases nor those cited by defendant are iden- 
tical in their facts with the case at bar, and it is fair to 
state that we have found none which are. That the mere 
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fact of the contract being made in this state is not con- 
trolling is supported by the following cases: In re Smith 
v. Heine Safety Boiler Co., 224 N. Y. 9. The contract was 
made in New York. Defendant was a Missouri corpora- 
tion having factories in that state and in Pennsylvania. 
The accident occurred in Maine. Ginsburg v. Byers, 171 
Minn. 366, where the contract was made in Jowa for work 
to be performed in Minnesota. The facts in that case were 
almost identical with the one at bar, but claim was made 
in Minnesota. The syllabus is as follows: 

“The defendant was engaged in road-building in Minne- 
sota and lived there. He built roads in Iowa and the 
plaintiff worked for him there. He hired the plaintiff, in 
Towa, to come into Minnesota and work for him after fin- 
ishing the Iowa work, and while so working the plaintiff 
was injured. It is held that plaintiff was under the Minne- 
sota compensation act.” 

The case is authority for holding that the claim of 
plaintiff in this case should be presented to the Kansas 
courts. If in that case the claim had been made in Iowa 
it would have been on all fours with this. Johnson v. Nel- 
son, 128 Minn. 158, in which it was held that, though the 
contract was made in Minnesota, it was to be performed 
in Wisconsin, where the accident occurred, and defendant 
having elected to come under the compensation act, plaintiff 
could look for redress only under that act. In Anderson v. 
Jarrett Chambers Co., 206 N. Y. Supp. 458, it was held: 
“Where employee was injured in another state, place of 
contract is not necessarily controlling in determin- 
ing liability under workmen’s compensation law, and in 
absence of evidence that employer was engaged in hazard- 
ous occupations in this state, and that claimant’s work 
was incidental thereto, award must be reversed.” 

The case of Donohue v. Robertson Co., 205 App. Div. 
(N. Y.) 176, although not from the highest court of that 
state, deserves special consideration on account of its 
logic and close application to the facts of the instant case. 
The employer was a Pennsylvania corporation engaged 
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in the business of fireproof construction in several states. 
The contract of employment was made in New York, where 
the claimant resided. The claimant worked on a roofing 
job for defendant at Ebenezer and remained continuously 
in that employment, moving to various places in Pennsyl- 
vania, and then to Washington, D. C., where he received 
the injury for which he received compensation in proceed- 
ings instituted in New York. Compensation was allowed 
by the industrial board, but the award was reversed upon 
appeal. The court said: 

“Apparently the state industrial board has made an 
award upon the theory that jurisdiction was obtained 
through the making of a contract of employment in this 
state under the authority of In re Post v. Burger & Gohlke, 
216 N. Y. 544. The decision in that case, however, has 
been distinguished. (Citing cases.) The place of the con- 
tract is not necessarily controlling. The workmen’s com- 
pensation law involves an exercise of the police power of 
the state, and ‘does not attempt to regulate the duty of 
foreign employers in the conduct of their business within 
foreign jurisdictions. * * * A duty is imposed by law on 
employers conducting a hazardous employment in New 
York to insure their workmen against injury, and the in- 
surance covers injuries incidental to that employment 
though suffered in another state. * * * The duty to insure 
does not outlast the existence within our borders of the 
business or relation which ealls it into life. In re Smith v. 
Heine Safety Boiler Co., 224 N. Y. 9. 

“The real question in the case is whether at the time 
of the accident the employer was carrying on a hazardous 
employment within the state of New York and whether 
the claimant suffered an injury incidental to that employ- 
ment though suffered in another state.” The opinion closes 
as follows: “It seems that this employer, a foreign cor- 
poration, carried compensation insurance with another in- 
surance company for its business done outside the state 
of New York and that the appellant carrier (the insurance 
company) furnished a policy which by its terms covered 
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only the business conducted within the state of New York. 
If the appellant carrier is to be held liable under this 
policy, it must be for injuries sustained by virtue of the 
conduct of the business of the employer within the state 
of New York or work outside the same but incidental to 
the New York business.” . 


Applied to the present case, as regards the liability of 
the insurance company, the result of that decision is that 
compensation for injuries received must be sought in the 
state where the industry is being carried on. 


What is the situation here? Assuming the existence of 
a binding contract in the terms claimed by the plaintiff, 
it had specific reference to work to be performed in the 
state of Kansas. The defendant at the time had no con- 
tracts for and was not engaged in any work in the state 
of Nebraska and, therefore, was not carrying on any in- 
dustry in this state to which the contract was referable 
or to which the work in Kansas was an incident. The 
argument of plaintiff that the work in Kansas was inci- 
dental to the industry carried on in Nebraska by reason of 
the provision that upon completion of the work in Kansas 
plaintiff should return to work for defendant in Nebraska 
is unsound for the reason that at that time there was no 
work in Nebraska to which the provision might be applied 
and none might ever be secured. This provision, therefore, 
falls for want of a subject, or at least lay dormant until 
further contracts were secured. 


It is well established that the law of the state in which 
a contract is made and is to be performed is considered 
as written into and becomes a part of and governs the 
contract; but, where a contract made in one state is to be 
performed in another, the rule is equally well established, 
as hereinbefore noted, that the law of the place of perform- 
ance governs the contract. We are, therefore, of opinion 
‘that when the parties entered into the contract in ques- 
tion for the performance of work in the state of Kansas, 
the workmen’s compensation law of Kansas became a part 
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of the contract so far as that work was involved, and that 
plaintiff must seek compensation in that state. 

We conclude that the courts of this state are without 
jurisdiction in the premises, on the ground that plaintiff’s 
employment was not incidental to any industry conducted 
in this state, and that, in fact, no such industry was being 
conducted at the time of plaintiff’s injury, and that the 
district court and commissioner erred in holding to the 
contrary. In view of this conclusion, it will not be neces- 
sary to discuss the other matters presented by the briefs. 

It is therefore ordered that the judgment of the district 
court be reversed and the proceedings dismissed. 


REVERSED AND DISMISSED. 


FRED J. DRIVER, JR., ET AL. V. STATE OF NEBRASKA. 
Firep Marcu 26, 1928. No. 26087. 


1. Sales: DerauttT. Recaption. A seller retaining title to a 
chattel but parting with possession under a sale contract author- 
izing recaption for nonpayment of a delinquent instalment of 
the purchase price may peaceably retake possession upon de 
fault without resorting to replevin. 

2. Assault and Battery: REvERSAL. Evidence outlined in opinion 
held insufficient to prove assault and battery beyond a reason- 
able doubt. 


Error to the district court for Douglas county : L. B. 
Day, JUDGE. Reversed and dismissed. 


Charles S. Reed and William L. Randall,-for plaintiffs in 
error. 


O. S. Spillman, Attorney General, and George W. Ayres, 
contra. : 


Heard before Goss, C. J., ROSE, DEAN, Goop, EBERLY and 
HOWELL, JJ., and Broapy, District Judge. 
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Ros, J. 

In two prosecutions by the state in the district court 
for Douglas county Fred J. Driver, Jr., and H. R. Mitchell, 
defendants, were separately accused of assault and battery 
upon the person of Walter Rosicky in Omaha, April 23, 
1927. They pleaded not guilty and were tried together, 
a jury being waived. Each defendant was convicted and 
sentenced to pay a fine of five dollars'and costs. As plain- 
tiffs in error they present for review the record of their 
convictions. 

The determining question is the sufficiency of the evi- 
dence to prove guilt beyond a reasonable doubt. William 
Rosicky was complainant. The prosecutions grew out of 
a controversy between him and defendants over the recap- 
tion of an automobile for nonpayment of a delinquent in- 
stalment of the purchase price. 

Addie M. Rosicky, wife of complainant, entered into a 
tonditional sale contract July 30, 1926, with the Julien 
Chevrolet Company for the purchase of a Chevrolet coach. 
Of the purchase price $408.75, payable in instalments of 
$34.06 on the 30th day of each month, remained unpaid. 
Payment in full was a condition of passing title to the 
purchaser. Recaption without demand was authorized by 
the purchaser upon failure to pay an instalment when due. 
Time was of the essence of the contract. It was agreed 
that possession of the purchaser after a breach of contract 
on her part should be considered unlawful. On these terms 
she procured possession of the coach. She did not pay 
any monthly instalment when due. Both the conditional 
sale contract and the title of the Julien Chevrolet Company 
to the coach were formally transferred to the General 
Motors Acceptance Corporation. Defendants represented 
that corporation in making collections. Repeated demands 
for delinquent instalments had been made. The conditional 
purchaser, when requested to make payments, had referred 
Mitchell to her husband, the complaining witness, who 
occasionally remitted instalments and attended to some of 
the correspondence. More than 20 letters insisting on 
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payment after default had been sent through the mails by 
Mitchell to the purchaser or her husband. The letters de- 
manded performance and contained repeated references to 
the terms of the conditional sale. Following a telephonic 
conversation relating to the unpaid purchase price, Mitchell, 
April 19, 1927, representing, as in all his letters, the credit 
department of the General Motors Acceptance Corporation, 
addressed and mailed to the complaining witness a letter 
stating that the unpaid balance of the purchase price was 
then $170.30 and demanding payment of the instalment 
due March 30, 1927. In a reply written by the complain- 
ing witness himself April 20, 1927, the balance stated was 
questioned, a discount suggested and delinquency treated as 
“a minor matter.” He testified at the trial that he was 
assaulted by defendants April 23, 1927. He was a whole- 
sale dealer in neckties with an office in the Uptown Theatre 
at Twenty-ninth and Leavenworth streets, Omaha. At the 
time of the alleged assault the Chevrolet coach in contro- 
versy was standing in the street near the Uptown Theatre. 
In material respects his version of what occurred, as told 
on the witness-stand, may be summarized for the purposes 
of review as follows: 

Defendants came to his office April 23, 1927, demanded 
$34.06 on peril of towing the coach away, and left. He 
followed them and asked them “what they proposed to do.” 
They said they intended to tow the car away. He sug- 
gested that the three of them go to his home and talk to 
his wife. Defendants consented. -He wanted to go in the 
coach but Driver said to leave it and go in the company’s 
car. The witness agreed and they started to his home. 
On the way all consented to stop for a moment near the 
Keeline Building at Seventeenth and Harney streets. There 
the witness excused himself, went upstairs to see his at- 
torney, explained the situation, was told defendants had 
no right to seize the coach and was advised to go back to 
it, get into itand drive home. In a taxi witness returned 
to Twenty-ninth and Leavenworth streets. When he ar- 
rived defendants were there. While he was approaching 
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the coach on foot, defendants walked toward him, trying 
to block his way. He stated what his attorney had advised 
and told them if they wanted the car to get it in a lawful 
manner. Mitchell tried to block his way and grabbed him 
by the shoulder. He tussled with Mitchell a few mo- 
ments, shook him off and walked to the door of the coach. 
Driver was standing on the running board. Witness un- 
locked the door. Driver started to get in, pulled at the 
former’s overcoat and grabbed his left arm, which had 
been broken in a street car accident, causing considerable 
pain. Witness got in and slammed the door. Driver 
opened it. Mitchell wedged his way in. Following the 
testimony narrated witness continued in his own language 
as follows: : 

“I ordered him out of the car and he said: ‘No, I pro- 
pose to sit right here—sit right in this car.’ I said: ‘I 
am going on back to my attorney.’ He said: ‘That is 
all right. I will go down with you.’ And he says: ‘We 
will thrash this matter out before an attorney.’ So I drove 
to Seventeenth and Harney, and I said: ‘Here we are.’ 
I was expecting him to get out of the car, and he said: 
‘No, I am going to stay in this car. If your attorney wants 
to see me he will have to come downstairs to talk to me.’ 
I didn’t want any more scuffing with him, because I had 
quite a little pain, so I got out of the car and went up.” 

He testified also that his attorney was absent and there 
is nothing to show any further assault. 

On the evidence outlined defendants were found guilty 
of assault and battery, though five witnesses testified to 
the contrary. In connection with the contract granting 
the purchaser the right to possession and use of the coach 
while performing her obligations, the testimony of the 
complaining witness himself indicates that he was in the 
wrong when he refused to pay a past due instalment and 
at the same time forcibly opposed the recaption which had 
been authorized in direct and positive terms. The com- 
plaining witness had no greater right than his wife to 
resist recaption. His own testimony shows that defend- 
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ants, before depriving him of possession, consented to his 
consulting with his wife and with his attorney. It also 
shows that the opportunity to pay the delinquent instal- 
ment or to yield peaceable possession on stipulated terms 
was open to him. The consideration shown by defendants 
under the circumstances was inconsistent with intentional 
and criminal violence on their part. It may fairly be in- 
ferred that they were attempting to perform their duties 
to their principal. The conditional sale contract was drawn 
in a form to avoid the necessity of replevin in the event of 
a default in payment. This theory of the law has been 
recognized in Nebraska. Barr v. Post, 56 Neb. 698. 
Furthermore, each defendant testified positively that he 
did not make an assault on, or pull at the arm, shoulder or 
coat of, the complaining witness. In addition three disin- 
terested witnesses who observed what occurred at the time 
and place in question testified that defendants did not strike 
or otherwise assault the complaining witness. The con- 
clusion is that the evidence is wholly insufficient to prove 
beyond a reasonable doubt that defendants were guilty as 
charged. There should have been no conviction. The 
sentences are reversed and both prosecutions dismissed. 
REVERSED AND DISMISSED. 


Note—See Assault and Battery, 5 C. J. 788 n. 2; 13 L. 
R. A. n. s. 1182; 19 L. R. A. n. s. 607: L. R. A. 1915F, 
673—36 A. L. R. 853; 24 R. C. L. 486; 6 'R. C. L. Supp. 
1421. 


IN RE ESTATE OF THOMAS BAYER. 
ANNA HAMILTON ET AL., APPELLANTS, V. ANTON M. 
BAYER ET AL., APPELLEES. 


FILED Marcu 26, 1928. No. 26318. 


1. Wills: PropaAte: INFANTS: GUARDIAN AD Litem. Under the 
laws of Nebraska, the appointment of a guardian ad litem for 
infants interested in the probate of a will, in a proceeding 
commenced and carried on in the county court for that purpose, 
or in an appeal therefrom, is not required. 
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2. Attorney and Client: ATTORNEY AS WITNESS. An attorney ordi- 
narily is a competent witness for his client, and he may prop- 
erly testify to mere formal matters, such as to account for 
the possession of an exhibit or the like. But if he testifies 
generally, it is unbecoming for him to examine witnesses or 
address the jury. Cox v. Kee, 107 Neb. 587. 

3. Witnesses: ATTORNEY AND CLIENT: PRIVILEGED COMMUNICA- 
TIONS. Section 8835, Comp. St. 1922, construed, and held to 
render an attorney incompetent to testify concerning communi- 
cations made to him by his client in that relation without the 
client’s consent in open court, or in writing produced in court. 
Such-incompetency is not removed by the client’s death. 

7 Section 8835, Comp. St. 1922, is 
applicable and controlling and renders communications made to 
an attorney by his client, in absence of proper waiver, inadmis- 
sible in a contested probate proceeding to establish as the last 
will of such client an instrument not drawn or witnessed by such 
attorney, in which persons named in such instrument as legatees 
and devisees are proponents, and legal heirs of such deceased 
client are contestants. 


APPEAL from the district court for Kearney county: 
WILLIAM A. DILWORTH, JUDGE. Reversed. 


Lewis C. Paulson, for appellants. 
C. P. Anderbery and King & Bracken, contra. 


Heard before Goss, C. J., ROSE, GooD, THOMPSON, 
EBERLY and HowELL, JJ., and REDICK, District Judge. 


EBERLY, J. 

This action was originally commenced by Anna Hamil- 
ton in the county court of Kearney county, Nebraska, by 
filing a petition therein to probate an instrument alleged 
by her to be the last will of Thomas Bayer, deceased. No- 
tice of pendency of proceedings was given by publication 
in the manner provided by law. Certain objections were 
filed by a brother and two sisters of the proponents. The 
trial which followed resulted in a decree in the county 
court admitting the instrument to probate. The contestants 
appealed to the district court. By stipulation it was there 
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agreed that the cause should be “tried in the district court 
upon the pleadings filed in said cause in the county court 
as included in the transcript on file therein.” No guardian 
ad litem had been applied for or appointed by the county 
court. Neither was there any subsequent application made 
by way of the parties to be relieved from the terms of the 
stipulation above quoted. The trial in the district court 
resulted in a judgment determining that the instrument 
offered was not the last will and testament of the deceased. 
From this decree Anna Hamilton and John Bayer et al. 
have appealed. 

The first question presented here is, that the failure of 
the district court to appoint a guardian ad litem for certain 
minor appellants who are alleged to be minors constituted 
reversible error. The question was presented in the form 
of objections made by the proponents and by the minors 
involved through and by next friends. 

The controlling statutory provision seems to be the fol- 
lowing, section 1258, Comp. St. 1922, which provides: 
“When any will shall have been delivered into or deposited 
in any probate court having jurisdiction of the same, to- 
gether with a petition for its probate, such court shall ap- 
point a time and place for proving it’—and give public 
notice thereof by publication as in the section referred to 
specified. There is.no provision for special service on 
minors. Neither are there any express requirements in 
chapter 15 (secs. 1220-1488) Comp. St. 1922, for the ap- 
pointment of a guardian ad litem for minors in such pro- 
ceedings. This court has determined that the proceedings 
in the probate court to settle the estate of a decedent is a 
proceeding in rem, and every one interested is a party in 
the probate court whether named or not. In re Estate of 
Sweeney, 94 Neb. 834. , 

Section 8533, Comp. St. 1922, relied upon by appellants, 
would seem to have no application to this case, because 
its terms are limited to the requirement that the defense 
of an infant must be by a guardian ad litem. Assuming the 
minors in the instant case are parties in interest, the na- 
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ture of the case and the nature of their rights are such 
that the necessary steps to maintain them cannot be con- 
sidered as ‘“‘a defense.” The procedure, if any, required in 
their behalf, is rather in the nature of an “affirmative 
action.” It is “offensive,” not ‘defensive,’ in its general 
nature. Speaking generally, the burden of proof is upon 
the proponents, and not upon the contestants. It would 
appear, indeed, that sections 1588 and 8531, Comp. St. 1922, 
properly construed, authorize and provide for intervention 
by infants in probate proceedings when deemed necessary 
or advisable to advance their interests through and by a 
“next friend.” The record before us discloses that this 
actually occurred in the instant case. Therefore, no error 
could possibly have been committed in the refusal to 
appoint a guardian ad litem under the facts as disclosed 
by the record. This conclusion appears. to have the sup- 
port of the following: “A guardian ad litem need not be 
appointed in a probate court, if the statutes instituting and 
regulating the practice in such courts do not require such 
appointment.” 31 C. J. 1120. In the absence of any stat- 
utory requirement to that effect, the appointment of a 
guardian ad litem for infants interested in the probate 
of a willis unnecessary. Mousseau’s Will, 30 Minn. 202. 
The next question presented is as to the admissibility 
of the testimony of a witness who was an attorney actively 
engaged in the trial of this case on the part of the contest- 
ants, and who had been engaged and consulted by the de- 
ceased in his lifetime with reference to the disposition of his 
property by will. This evidence discloses without question 
that in 1921 the deceased sent for this attorney and ex- 
pressed to him in general terms the disposition of his 
property he desired to make by will, and employed the 
latter to prepare such instrument. The attorney was 
then given time to ‘figure out some way” to accomplish 
the desired end. A second conference was also held be- 
tween these parties on the same subject. The attorney 
being somewhat delayed in executing this commission, he 
was still later advised by the deceased “to pay no more . 
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attention to the employment,” that it “was already fixed.” 
The evidence given by this witness in the present case 
discloses the oral instructions received by him from his 
deceased client, and the substance of the conversation had 
between them in relation thereto. This evidence was ad- 
mitted in the district court over the objections of the pro- 
ponents of the will, and, if competent, was material in view 
of the issues then being tried. 

It is thought proper at this time to suggest that the 
canon of professional ethics applicable to the situation be- 
fore us is: “When an attorney is a witness for his client 
except as to formal matters, such as the attestation or 
custody of an instrument and the like, he should leave the 
trial of the cause to other counsel. Except when essential 
to the ends of justice, an attorney should scrupulously 
avoid testifying in court in behalf of his client.”” American 
Bar Ass’n Canons of Ethics (1926) 142, sec. 18. The 
above has been fully approved by this court. Wilson v. 
Wilson, 89 Neb. 749; Cox v. Kee, 107 Neb. 587. 

Under the admitted facts in the record, there can be no 
question as to the employment of this attorney by the de- 
ceased. It has been held: “An attorney, in receiving the 
directions or instructions of one intending to make a will, 
although he asks no questions and gives no advice, but 
simply reduces to writing the directions given to hin, still 
acts in a professional capacity and is prohibited from dis- 
closing any communication so made to him by his client.” 
Loder v. Whelpley, 111 N. Y. 239. 

Indeed, this court is committed to the doctrine that 
privilege attaches to “statements made to an attorney, 
with a view to his employment in the litigation in which 
he is called to testify, * * * even though no fee has been 
paid and the attorney subsequently refuses a retainer.” 
Fimple v. State, 104 Neb. 471. 

The essential question presented by the record is, there- 
fore, where an attorney is duly employed and counseled 
with in reference to drawing a will which was never exe- 
cuted, after such employer’s death may such attorney tes- 
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tify to such client’s communications thus made while the 
relation was still in existence? The appellees answer in 
the affirmative, cite certain authorities, and contend that 
Brown v. Brown, 77 Neb. 125, to a limited degree “appears 
to be the only Nebraska case where this point has been 
presented or decided.”’ This case, however, discloses that 
this conclusion hardly is supported by the case cited. It 
appears in Brown v. Brown, supra, the attorney who 
drafted the will was also an attesting witness thereto. The 
ground of the decision of this court appears in the follow- 
ing quotation: “While section 333 of the Code prohibits 
the disclosure of confidential communications made to a 
practicing attorney, and certain other classes of profes- 
sional men, the next section provides that such prohibition 
may be waived by the party in whose favor it was enacted. 
When a will is offered for probate, the witnesses thereto 
may be examined at length as to the mental capacity of the 
testator, and the facts and circumstances attending its 
execution. And the testator, by permitting his attorney 
to become a witness to the will, thereby consented that he 
might be examined as a witness to such matters after his 
death.” See, also, McMaster v. Scriven, 85 Wis. 162, 39 
Am. St. Rep. 828; Blackburn v. Crawfords, 3 Wall. (U. S.) 
175; Denning v. Butcher, 91 Ia. 425; In re Will of Cole- 
man, 111 N. Y¥. 220; Daniel v. Daniel, 39 Pa. St. 191; 
Western Travelers Accident Ass’n v. Munson, 73 Neb. 858. 

It is true the opinion also cites approvingly 3 Jones, Law 
of Evidence, sec. 773. However, the further statement is 
made in connection with the rule cited: “But it is not 
necessary to go to that extent in this case, the waiver to 
be implied from permitting the attorney to attest the will 
as a witness being sufficient ground for the admission of 
the evidence in question.” Brown v. Brown, supra. 

Even in New York where the doctrine on the general 
subject before us is admittedly opposed to appellees’ con- 
tention, the doctrine of Brown v. Brown, supra, is ap- 
proved. In re Will of Coleman, 111 N. Y. 220. See, also, 
Knepper v. Knepper, Exr., 103 Ohio St. 529. The con- 
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clusion therefore follows that the determining point in the 
instant case has not been heretofore considered or decided 
by this tribunal. 

A consideration of other authorities cited by appellees 
discloses that they are merely the announcement of the 
rule as to “privilege” at common law or relate to construc- 
tion of statutes and application held to be merely declara- 
tory of the common-law rule. 

In this state it is thought the question presented here 
is controlled by our own statutory provisions: Sections 
8835, 8840, 8841, Comp. St. 1922. 

Sections 8840, 8841, Comp. St. 1922, above referred to, 
were first adopted as part of ‘an act adopting certain 
parts of the Code of Iowa duly passed by the territorial 
legislature of Nebraska in 1855.” They constituted sec- 
tions 841 and 842 of that act, and were continued in force 
as sections 6 and 7, chapter 33, of ‘“‘an act respecting prac- 
tice and proceedings in courts of justice and other pur- 
poses,” passed by the territorial legislature in 1857, and 
as sections 315 and 816 of “an act to establish a Civil 
Code of Procedure” in force April 1, 1859, and also as 
appears in our present Code adopted in 1866. The two 
sections now under consideration were never amended, 
and from the time of their original enactment in 1855 have 
been continuously in full force and effect, and in the fol- 
lowing form: 

“No practicing attorney, counselor, physician, surgeon, 
minister of the gospel or priest of any denomination, shall 
be allowed in giving testimony to disclose any confidential 
communication, properly intrusted to him in his profes- 
sional capacity, and necessary and proper to enable him to 
discharge the functions of his office according to the usual 
course of practice or discipline.” Comp. St. 1922, sec. 8840. 

“The prohibitions in the preceding sections do not apply 
to cases where the party in whose favor the respective 
provisions are enacted, waives the rights thereby con- 
ferred.” Comp. St. 1922, sec. 8841. 

Appellees cite the case of Winters v. Winters, 102 Ia. 53. 
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We note that this opinion is in fact an interpretation of 
section 3643 of the Code of Iowa which is identical with 
section 8840, Comp. St. 1922, and substantially includes, 
in addition, the substance of our section 8841, Comp. St. 
1922. As this section is interpreted by the supreme court 
of Iowa in the above cited case, it permits the physician 
and attorney therein referred to to testify as to matters 
embraced in the terms of the statute after death of the 
client in a contest or dispute between devisees or legal 
representatives and heirs at law, all claiming under the 
deceased. The decision proceeds on the basis that the 
statute in question is but declaratory of the common-law 
right so far as attorneys were concerned, and extends its 
protection to physicians and other classes named therein 
only to an equal degree; that, at common law, in contro- 
versies between heirs at law, devisees and personal repre- 
sentatives, the claim that the communication was privileged 
could not be urged, and therefore this provision of this 
Towa statute being merely declaratory of the common law 
would not exclude them. 

In O’Brien v. Spalding, 102 Ga. 490, cited by appellees, 
the controlling statute was not couched in language iden- 
tical with the Nebraska statutes now under consideration, 
but, as construed by the supreme court of Georgia, did no 
more than to declare the rule at common law. 

In re Young's Estate, 33 Utah, 382, also cited by appel- 
lees, so far as applicable to the case before us, may he 
stated as: “The mere fact that the common-law privilege 
is declared in statutory form does not extend the Scope 
of its operation,” the gist of the decision being that the 
Utah statute construed by the court was no more than 
a declaratory enactment preserving the common-law privi- 
lege. 

Appellees also cite Doherty v. O’Callaghan, 157 Mass. 90, 
and Phillips v. Chase, 201 Mass. 444, as sustaining their 
contention. The question determined in the first case is 
well stated in the language of that eminent court, as fol- 
lows: “The question before us, however, is not what con- 
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struction is to be given to the language of a Code, but 
what is the rule at common law, and the further question 
whether the case at bar comes within the rule.” Phillips 
v. Chase, supra, cites as controlling on the point before 
us the case of Doherty v. O’Callaghan, supra. It follows 
that the two authorities last referred to are applicable © 
merely as determining the extent of the common-law privi- 
lege in favor of clients, and as binding upon attorneys. 

However, eight years after the adoption of sections 8840, 
8841, Comp. St. 1922, the laws of this state were amended, 
and section 8835, Comp. St. 1922, was so changed to read 
as follows: ‘‘Every human being of sufficient capacity 
to understand the obligation of an oath, is a competent 
witness in all cases, civil and criminal, except as otherwise 
herein declared. The following persons shall be incompe- 
tent to testify: * * * An attorney concerning any communi- 
cation made to him by his client in that relation or his 
advice thereon, without the client’s consent in open court 
or in writing produced in court.” This latest and con- 
trolling statute would seem to determine the question be- 
fore us. 

In consideration of this legislative enactment, the fol- 
lowing principles are deemed important: To ascertain the 
intent of the legislature is the cardinal rule in the con- 
struction of statutes. People v. Weston, 3 Neb. 312; State 
v. Moore, 45 Neb. 12; Little v. State, 60 Neb. 749; Nebraska 
Railway Co. v. Van Dusen, 6 Neb. 160. 

“In the construction of a statute, courts will take judicial 
notice of events which are generally known, and matters 
of common knowledge within the limits of their jurisdic- 
tion.” Redell v. Moores, 63 Neb. 219. The course of legis- 
lation may also be considered. Campbell v. Youngson, 80 
Neb. 322. 

But where the words of a statute are plain, direct, and 
unambiguous, an interpretation is unnecessary. Stoppert 
v. Nierle, 45 Neb. 105. And, “The court will not read into 
a statute exceptions not made by the legislature.” Stren v. 
State, 78 Neb. 778; State v. School District, 99 Neb. 338. 
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Conceding, for the purpose of this opinion, but not so 
determining, that sections 8840, 8841, Comp. St. 1922, prior 
to the enactment of the amendment to section 8835, Comp. 
St. 1922, in 1866, could well be construed as but declara- 
tory of common-law privilege in statutory form (which 
would not extend the scope of its operation in view of the 
authorities cited by appellees), and would sustain the rule 
of evidence applied in the lower court which admitted the 
testimony objected to, would we be justified in accepting 
the view that the amendment to section 8835, supra, failed 
to alter the situation that prevailed prior to its adoption? 
The conclusion it seems is inevitable, in view of the sub- 
stance of that amendment and the course of legislative 
history that preceded it, that in its enactment a change 
was intended by the legislature. If no change was in- 
tended, why was amendment made? The extent of change 
effected must be gleaned from the amendment itself. It 
must be conceded that the words of this statute are plain 
and simple. : 

With reference to communications received from clients 
during the existence of the relations, attorneys are declared 
incompetent to testify. 

The statute also expressly enjoins that the question of 
the competency of an attorney as a witness in a case can 
be waived only by the consent of the client in open court 
or in writing produced in court. This statutory language, 
directed to the subject of “incompetency of witnesses,” 
expresses a definite legal idea. Wamsley v. Crook and Hall, 
3 Neb. 344. 

The difference in legal effect between a statute rendering 
a witness incompetent, and a statute making the testimony 
of a witness incompetent, is well understood and has been 
judicially declared in this state. Sharmer v. McIntosh, 43 
Neb. 509. 

In view of the simplicity of the language employed, it 
would seem that the court can read into this statute no 
exceptions or no terms that the legislature has omitted 
therefrom. The conclusion necessarily is, we are bound 
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to enforce it as the latest expression of legislative intent 
. Without any unexpressed common-law qualifications of its 
terms. 


We are not without authority for this conclusion. As 
will be seen by the opinion in Winters v. Winters, 102 Ia. 
58, cited by appellees, New York had followed for many 
years the practice the parties seek to uphold in the 
instant case. Allen v. Public Administrator, 1 Bradf. Sur. 
(N. Y.) 221. But in 1877 an amendment to the then New 
York Code was made which appeared subsequently as sec- 
tions 834, 835, 886. So far as they relate to the subject 
here under consideration, the important provision was: 
“An attorney or counselor at law shall not be allowed to 
disclose a communication made by his client to him, or his 
advice given thereon in the course of his professional em- 
ployment.” A subsequent section to the language quoted 
provided that the foregoing section should “apply to every 
examination of a person as a witness, unless the provisions 
thereof are expressly waived by the * * * client.” 


The New York supreme court, in construing these sec- 
tions, held: “Without further discussion or citation of 
authorities, we think the statute admits of no other con- 
struction than that, where the evidence comes within the 
prohibition of the statute, its reception, if objected to, can 
be justified only when the patient, penitent, or client, as 
the case may be, waives the protection the statutes give 
him.” ‘Westover v. Avina Life Ins. Co., 99 N. Y. 56. 

In a still later case the supreme court of New York 
determined: “The prohibition of the Code of Civil Pro- 
cedure (sec. 835) against the disclosure by an attorney 
of a communication by his client to him or his advice 
thereon, in the course of his professional employment, ap- 
plies to instructions given, by one proposing to execute a 
will, to an attorney employed to draw it, and to conversa- 
tions had with the attorney for the purpose of enabling 
him to carry out the instructions.” In re Will of Coleman, 
111 N. Y. 220. See, also, Loder v. Whelpley, 111 N. Y. 
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239; In re McCarthy's Will, 20 N. Y. Supp. 581; Butler v. 
Fayerweather, 91 Fed. 458. 

It is to be noted in this connection that the identical 
language of the New York statute is embodied in the Ne- 
braska amendment now under consideration, and that the 
provisions as to waiver are more limited in the Nebraska 
statute than in the New York enactment. 

The exact question here involved was recently determined 
by the supreme court of Ohio. In all of its essentials 
the Ohio statute is substantially the Nebraska statute under 
consideration. It is section 11494 of the general Code of 
Ohio. This section of the Code, so far as pertinent here, 
reads as follows: ‘The following persons shall not testify 
in certain respects: 1. An attorney, concerning a com- 
munication made to him by his client in that relation, or 
his advice to his client; * * * but the attorney * * * may 
testify by express consent of the client; * * * and if the 
client * * * voluntarily testifies, the attorney * * * may 
be compelled to testify on the same subject.” Swetland 
v. Miles, 101 Ohio St. 501. The question decided by the 
Ohio court in the case above is as follows: ‘‘Was the testi- 
mony of one C. V. Trott, an attorney at law, who was con- 
sulted in that relation by the testatrix in reference to 
the paper writing, competent? Those supporting the will 
offered said Trott as a witness, and sought to introduce 
the communications of Phoebe Thompson made to him, 
and his communications to Phoebe Thompson; but particu- 
larly the former.”” The case itself was a will contest, and 
the communications were held inadmissible. The follow- 
ing excerpt from the opinion of the court by Wanamaker, J., 
is pertinent to the matter under consideration: ‘Is there 
any room for doubt as to the scope or meaning of this 
statute? If there is no room for doubt as to its scope 
and meaning, there is no right to construe, for the judicial 
right to construe is wholly based upon the presence of doubt 
as to the meaning of the statute. There is abundant reason 
for this rule. Every bar association, state and national, 
has for years bemoaned the growing uncertainty and con- 
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fusion in our laws, much of which the courts themselves 
are responsible for, by undertaking to make cloudy legis- 
lative acts that are clear; by undertaking to place limita- 
tions upon legislation that is absolute and unlimited, ren- 
dering doubtful the general and all-comprehensive pro- 
visions of the statute by reference to some suggested rea- 
son for the law. All these rules of construction or inter- 
pretation are helpful and illuminating where there is doubt 
as to the meaning of the statute, but they serve no duty 
where there is no doubt. * * * Now it is urged that this 
court should read into the statute another exception, to wit, 
‘that if the client be dead, her personal representative or 
heirs should waive the right for her.’ This squarely in- 
volves so-called judge-made amendments to legislative acts 
that are otherwise clear and unmistakable as to meaning. 
In reason there is much force in the logic of plaintiff in 
error as to the relevancy of this testimony; but the statute, 
which is clear and explicit, expressly says that the attorney 
shall not testify.”” The supreme court of Ohio unanimously 
concurred in the adoption of the above opinion by which 
the evidence proffered was held inadmissible. Collins v. 
Collins, 110 Ohio St. 105. 

In view of the legislative history of the matter under 
consideration, and the perfect simplicity of the terms of 
the amendment of 1866, it would seem that the principles 
announced by the supreme courts of Ohio and New York 
are applicable to the question presented here and are con- 
trolling. It follows that the district court, in admitting 
the testimony of the attorney, over the objections, com- 
mitted reversible error. 

The appellants urge certain objections to instructions 
given and refused on the subject of competency of Thomas 
Bayer, deceased. Their consideration would serve no good 
purpose in the present case. Indeed, the trial court should 
have withdrawn the question of competency from the jury, 
the evidence in the record being wholly insufficient to sus- 
tain a finding in favor of the contestants on that issue. 

It may be said that instruction No. 4, as given by the 
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court on its own motion, so far as it pertains to the subject: 
of competency, is not commended. Nor, in view of the 
fact that another trial will be had with possibly other and 
different evidence, has the subject of the sufficiency of the 
evidence on the issue of alleged undue influence received 
any consideration whatever. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


Note—See Infants, 31 C. J. 1120 n. 76—Witnesses, 40 
Cyc. 2232 n. 73, 2233 n. 75, 2361 n. 81, 2380 n. 19, 2405 
n. 15; 49 L. R. A. n. s. 442; 28 R. C. L. 469, et seq.; 4 R. 
C. L. Supp. 1828. 


M. L. DONOVAN, APPELLANT, V. ORSON K. CHITWOOD, 
ADMINISTRATOR, APPELLEE. 


FILED Marcu 26, 1928. No. 25844. 


1. Pleading: PETITION. A petition which has not been assailed 
by motion or demurrer will be liberally construed and upheld, 
if reasonably possible, as against an objection at the trial to 
the introduction of any evidence on the part of the plaintiff 
that it does not state a cause of action. 

A petition, taken as a whole, which states 

facts showing the plaintiff is entitled to some relief, is not 

fatally defective merely because it may require some disentangle- 
ment, when it is impugned for the first time by a demurrer 
ore tenus. 


APPEAL from the district court for Franklin county: 
WILLIAM A. DILWORTH, JUDGE. Reversed. 


George J. Marshall and M. L. Donovan, for-appellant. 


C. A. Sorensen, Thomas Robertson and Leon Samuelson, 
= contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON, 
EBERLY and HowELL, JJ., and REDICK, District Judge. 
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HOWELL, J. 

This case comes to us by appeal from a ruling of the 
lower court sustaining appellee’s objection to all evidence 
about to be offered by appellant in support of his petition, 
for the reason that the petition did not state a cause of 
action. 

The petition alleges, among other matters, that on July 
16, 1920, the defendant’s intestate, Vansycle, made a writ- 
ten contract with one G. P. North and. plaintiff, as attor- 
neys, the substance of which is: Vansycle employed the 
attorneys to represent him in suits against the Missouri 
Valley Cattle Loan Company and others, their fees not to 
exceed 25 per cent. of $50,000, ‘““depending upon the amount 
of money and notes recovered,” to “take all steps necessary 
to protect the rights of the said H. E. Vansycle;” “Vansycle 
is not to pay them any sum unless he is entirely satisfied, 
and that in no case are the fees he is to pay to exceed the 
reasonable and actual value of the services rendered ;” 
that, in accordance with the contract, said attorneys per- 
formed services in a suit against Vansycle and Missouri 
Valley Cattle Loan Company by Shawnee State Bank upon 
a $12,500 note given by Vansycle to the loan company. On 
July 11, 1923, North withdrew from the litigation, and 
appellant thereafter represented Vansycle, under the con- 
tract, by consent, until December 15, 1924, when that ac- 
tion was finally disposed of in Vansycle’s favor. On that 
date, after the suit ended, appellant and Vansycle orally 
agreed that appellant “should receive under said contract 
* * * as plaintiff’s fees for representing said defendant 
twenty-five per cent. of the face of the note involved, 
* * * or the sum of $3,125.” On January 13, 1925, appel- 
lant sent a letter to Vansycle in which it was stated: 

“Under my contract with you and in accordance with our 
arrangement at the time this case was dismissed as 
was talked over by you and myself in my office, there is 
now due and owing to me $3,125 as attorney fees for rep- 
resenting you in the Shawnee State Bank case, being 25, 
per cent. of the face of the note involved. Now, Mr. Van- 
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sycle, I do not expect you to pay me all of this fee at this 
time, but I do expect, especially in view of the fact that 
I have been fighting in your behalf on this case since 
January, 1921, up until the present time, which fight has 
been all the way through the supreme court, and for which 
I have never received a cent in fees, I feel at this time, 
having completed my work covering four years of labor, 
that I am entitled to some pay, and I trust that you will 
arrange to send me at this time at least one thousand dol- 
Jars on account.” 

In reply to the above, Vansycle wrote appellant a letter, 
dated January 20, 1925, saying: 

“Am able after so long a time to send you a little money. 
I have been very sick again. Am sorry to say that I am 
not able to send as much as you thought you should have. 
But, however, I will send three hundred dollars, that 
amount being my limit at present. Hoping that this will 
be satisfactory for now, I am, as ever, yours truly, H. E. 
Vansycle.” 

Vansycle paid $300 to appellant pursuant to that letter. 
Vansycle had net credits of $420, leaving due appellant the 
sum of $2,705, and, “by reason of all the foregoing,” there 
is due to appellant from Vansycle $2,705. 

Much. was said in the briefs and oral arguments about 
whether the action was on the written contract, quantum 
meruit, accord, or account stated, as though the decision of 
those questions determined the case. Matters of mere 
form should not defeat justice. No attack was made 
upon the sufficiency of the petition until, at the trial, the 
plaintiff encountered an objection to the introduction of 
any evidence because it failed to state a cause of action 
of any kind. The facts recited in the petition so clearly 
entitle the appellant to recover $2,705, plus interest, if 
they can be proved, that it would be an extravagance to 
devote much time to discussion, or citation of authorities. 
The appellee’s brief has been examined with care. It 
sheds no light on the question here decided. The judgment 
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of the district court is reversed and the cause remanded 
for trial. Costs to be taxed to appellee. 
REVERSED. 


IN RE ESTATE OF CARL M. JOHNSON. 
TIENA L. BENZON ET AL., APPELLANTS, V. MARGARET FE. 
JOHNSON, ADMINISTRATRIX, APPELLEE. 


FiLep Marcu 26, 1928. No. 25010. 


1. Husband and Wife: Girts: Joinr TENANCY. Where a hus- 
band deposits money in a bank on time certificates which are 
payable to himself or wife, in some of which the -certificate 
expressly provided for right of survivorship as joint tenants, 
a completed gift is consummated by the husband to the wife, 
notwithstanding the wife may not have had manual possession 
of the certificates, she having been told by her husband that the 
certificates were in his safety deposit box in a trust company 
vault, to which the wife had a key but had not signed the card 
of admission to the vault. 


A deposit of money in a bank by a 
husband and made payable to himself or wife, whether ex- 
pressly as joint tenants with survivorship or not, is presumed 
to have been made by the husband with a donative intent and 
for the benefit of the wife with the intention of giving to 
her, if she survives, the complete title to the funds. 

3. Joint Tenancy. The relation of and estate of joint tenancies 
may be created in any kind of personal property that is subject 
to be held in severalty. 

BANK Deposits. Section 8046, Comp. St. 1922, relat- 
ing to the payment by a bank of deposits entered as payable 
to any one of two or more persons named therein, not only 
is intended for the protection of the bank, but also fixed the 
property right of the persons named, unless the contrary ap- 
pears from the terms of the deposit. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Brogan, Ellick & Raymond, for appellants. 


Morsman & Maxwell and Wear, Moriarty, Garrotto & 
Boland, contra. 
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Heard before Goss, C. J., ROSE, GoopD, EBERLY and 
Howe tt, JJ., and Broapy, District Judge. 


Broapy, District Judge. 

The only question presented by this action is whether 
certain bank deposits, represented by time certificates of 
deposit, payable to either of the two persons named, belong 
solely to the survivor of the two or is the property of the 
estate of the deceased, who had made the original deposit. 

Car] M. Johnson and Margaret E. Johnson were hus- 
band and wife and resided in Omaha. Johnson made sev- 
eral time desposits in four banks, for which he received 
from the respective banks the usual certificates of deposit, 
the payment obligation of each differed somewhat in their 
terms. There were ten separate deposits and a like num- 
ber of certificates. Those issued by three of the banks 
provided for payments “to the order of self or Margaret 
E. Johnson,” upon return of the certificates properly in- 
dorsed, and one of this class contained the additional 
clause, “subject to the order of either, or the survivor.” 
The certificate of one bank states “Carl M. Johnson or 
Margaret E. Johnson have deposited in this bank exactly 
$1,500 * * * payable to either of them,” etc. Johnson 
placed all the certificates in his safety deposit box in a 
trust company vault. Johnson had two keys to the deposit 
box. One of these he kept at home and to which both he 
and his wife had access at any time, and Johnson, accord- 
ing to the wife’s testimony, had told her the certificates 
were in the deposit box, though she had never signed the 
card at the trust company which would entitle her to open 
the box. Johnson left no will, and upon his death his wife 
was appointed administratrix of the estate, and as such 
opened the deposit box, when all of the certificates were 
found. Mrs. Johnson claimed the funds as her sole prop- 
erty. The appellants, in this court, who are brothers and 
sisters of Johnson, claim the certificates, and funds repre- 
sented, are property belonging to the state. The probate 
court held in favor of the appellants, and, on appeal, the 
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district court reversed that finding and held the certificates 
were the sole property of Mrs. Johnson. 

Appellants, who were plaintiffs in the lower court, ap- 
peal, and the question here presented is whether, under 
these circumstances, the certificates belong solely to Mrs. 
Johnson, as survivor, either by way of a gift or as a joint 
tenant with the right of survivorship, or by virtue of the 
provisions of section 8046, Comp. St. 1922. 

Counsel on both sides argued that the question had never 
before been decided in this state, strenuously urged the im- 
portance of the questions involved, and by exhaustive 
briefs cited a great many adjudicated cases in other juris- 
dictions. In pursuance to these briefs and arguments, we 
have read, studied and analyzed the cases cited, and, also, 
many others, when we find this court has recently decided 
a case very similar to the one at bar. In re Estate of 
Kamrath, 114 Neb. 230. 

Questions involving the same general problems have been 
decided in a multitude of cases in other jurisdictions. The 
* facts and circumstances of no two are exactly alike. In 
McLeod v. Hennepin County Savings Bank, 145 Minn. 299, 
the Minnesota court say: ‘“That there are in the cases 
confusion, contradiction and perplexing distinctions is ob- 
vious.” Many states have statutes which provide, in effect, 
that the relation of joint. tenancy should not be recognized 
unless the instrument of grant expressly so states, and in 
those states the cases are usually determined on the gift 
theory. In re Lower’s Estate, 48 S. Dak. 173. In a few 
jurisdictions the question is disposed of on the trust theory ; 
that is, in deposits of this sort each holds the title in trust 
for the other. See notes and annotations in 48 A. L. R. 
182, and L. R. A. 1917C, 550. 

In those cases in which the question is disposed of on the 
gift theory a long technical discussion is engaged in as to 
whether or not there could be a delivery sufficient to meet 
the common-law requirement of a gift where the donor 
retained possession of the certificate of deposit or the pass- 
book; also, where the donee does not sign the deposit card 
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which is usually required by the bank. Practically all of 
such decisions finally turn on the question of the intention 
of the donor, and that is the rule in this state. 

In the case of In re Estate of Kamrath, 114 Neb. 230, 
one Wilhelm Kamrath had deposited, on time certificates, 
three separate amounts in his local bank. One, at least, 
was payable to “Wilhelm Kamrath or Mary Hodges.” Upon 
the death of Kamrath these certificates were found in his 
deposit box at the bank. The question arose whether they 
belonged to Mary Hodges or to Kamrath’s estate. The 
court first decided the question that this certificate had 
not been altered by Mary Hodges after the death of Wil- 
helm Kamrath, and then held that the transaction con- 
stituted a gift from Kamrath to Mary. The court con- 
sidered the general circumstances, which were as follows: 
Mary Hodges was the daughter of Kamrath, and the plain- 
tiffs, appellants, were his sons. Prior to making the de- 
posits the father had executed a will in which he divided 
his property in equal shares and interests to his various 
children. After making the will he gave, by deed or 
otherwise, a farm to each of his sons, but had not given 
any land to the daughter. The court also mentions that 
Mary was present in the bank at the time the deposit was 
made, that she, at one time, had had manual possession of 
the certificates, and that thereafter her father had appar- 
ently put the certificates in his safety deposit box, where 
they were found after his death. Mary did not have a key 
to the deposit box. The court holds that the transaction 
constituted a gift to Mary, and that there was a delivery 
of the certificate to her with the intention of making a gift. 
In its discussion, the court say: 

“As between Wilhelm Kamrath and Mary Hodges as well 
as the world it was not necessary for Kamrath to indorse 
the certificate of deposit, it being payable to ‘himself or 
Mary Hodges.’ Hither party was authorized to negotiate 
and transfer the same by his own indorsement. * * * Nor 
did the reservation of the interest by Wilhelm Kamrath 
prevent the consummation of the gift and the vesting of 
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the title in the donee. * * * So, too, it cannot be said that, 
because certificate No. 9272 was found after the death 
of Wilhelm Kamrath in the safety deposit box owned by 
him, it necessarily negatived the right of Mary Hodges to 
the principal sum evidenced thereby. The gift had been 
fully executed and the title vested before the death of 
Kamrath. The terms of the gift imported the right in 
him to collect the interest thereon, which fact made his pos- 
session of the certificate wholly consistent with the title 
of the principal as being in Mary Hodges.” 

We think the foregoing case is controlling of the case 
at bar except that some may make the distinction that in 
that case Mary, the donee, at one time, apparently, for 
just a moment, had the certificate of deposit in her own 
hands. If that phase of the case is and was controlling, 
it is not easily distinguished—that circeumstance—from 
the circumstances of the instant case in which Mrs. John- 
son said in her testimony that, while she never had physical 
possession of the certificates, there were two keys to her 
husband’s safety deposit box, one of which she kept, and 
that her husband had told her the certificates were in the 
box. ° 

Johnson’s business partner and one or two of his em- 
ployees also testified to the effect that he had told them 
he had made these deposits so either he or his wife could 
draw the money on them. It seems to me that, where 
the husband had told the wife the certificates were in the 
box, even though she was not, under the rules of the de- 
posit company, permitted to open the box, there was just 
as much a completed delivery and gift as there was in the 
Kamrath case. Delivery may be either manual, construc- 
tive, or symbolical. 28 C. J. 636. And, too, the circum- 
stances of the relationship of Carl M. Johnson and his 
wife were such as to compel one to think that it was his 
intention to give her, at that time, such an interest in 
this money as would entitle her to payment of the cer- 
tificates. As was well said in the Kamrath case, either per- 
son named in the certificate could cash it by his own 
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separate indorsement. Nor does the fact that Johnson 
collected the interest on the deposits defeat the idea of a 
gift. “The mere fact that actual enjoyment of the gift by 
the donee is, by the declaration of the gift, postponed until 
the death of the donor, does not render the gift either 
conditional or testamentary, or in any way invalid.” Dins- 
lage v. Stratman, 105 Neb. 274. In an Iowa case, In re 
Estate of Belgard, 202 Ia. 1356, a husband made a deposit 
in a savings account payable to himself or wife, and the 
husband showed the passbook to the wife. It was held 
a delivery and completed gift to the surviving wife. A 
bank deposit to the credit of the depositor or his wife, “or 
the survivor of them,” operates as a gift, though the wife 
never had possession of the passbook. McElroy v. Albany 
Savings Bank, 40 N. Y. Supp. 422. See, also, Diel’s Admr. 
v. Merchants & Mechanics Savings Bank, 120 Va. 297. 

It was argued by counsel for the appellant that the use 
of the word “or’’ was conclusive as against the wife, and 
suggested that, had the word “and” been used, it might 
have had a different meaning. We think just the reverse 
of that argument. Had he used the word “and,” he would 
have had an interest in the nature of a tenant in common 
and it would have required the indorsement of both the 
donor and donee. 

Johnson left no children. When he deposited this money 
in these banks he undoubtedly intended that his wife 
should have a beneficial interest in the money, and that 
no other person should have. If he had intended other- 
wise, it would have been a far easier matter to have left 
the bank officials name him, alone, as the payee, which 
undoubtedly would have been done, in the absence of an 
affirmative request, on his part, to the contrary. We hold, 
therefore, that there was a completed, executed gift of 
whatever remained in this deposit to Mrs. Carl M. Johnson. 
Massachusetts and New Jersey hold that joint deposit cases 
are matters of contract between banks and persons named 
in the certificates or passbooks. 
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“It is argued that there was no gift from the donor to 
the donee because there was no delivery. But we think 
that is not so. The right was contractual and was vested 
in both depositors jointly and the survivor. The contract 
entered into by the bank with the mother and her daughter 
exhibited a donative purpose from the donor to donee, 
and hence constituted a valid gift.” New Jersey Title 
Guarantee & Trust Co. v. Archibald, 91 N. J. Eq. 82. This 
case also holds the arrangement is not void because testa- 
mentary in character, and therefore contrary to the statutes 
on wills. See, also, Dinslage v. Stratman, 105 Neb. 274. 

“Nor can the fact that the contract leaves Mrs. Kaufman 
(donor) with power, or some power, of disposition of the 
debt due from the bank be of any controlling materiality.” 
Kaufman v. Edwards, 92 N. J. Eq. 554. 

“In such case it is not necessary to establish the existence 
of a technical joint tenancy to create the right of survivor- 
ship; in other words, the incident of survivorship which 
exists by implication in a joint tenancy is expressly pro- 
vided for by such a form of deposit.” New Jersey Title 
Guarantee & Trust Co. v. Archibald, supra. 

Massachusetts holds that the act of making the deposit 
in a joint account is a completed transaction. In a note 
to Chippendale v. North Adams Savings Bank, 222 Mass. 
499, in 48 A. L. R. 206, it is said: 

“It thus appears clear that the Massachusetts court has 
not abandoned the general rule that the effect to be given 
a joint tenancy in a bank account depends upon the inten- 
tion of the donor. The extent to which the decisions of this 
court can be said to have gone is that the creation of a 
‘joint tenancy,’ or a deposit in this form, is such a delivery 
as completes the execution of the gift. * * * The delivery 
which must accompany an ordinary gift is rendered un- 
necessary by the contract by which the bank becomes obli- 
gated to both donor and donee.” See, also, Perry v. Lever- 
ont, 252 Mass. 390, and Kelly v. Snow, 185 Mass. 288. 

The act of the deposit itself is sufficient if there is a 
donative intent. Kaufman v. Edwards, 92 N. J. Eq. 554. 
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The controlling element is whether the donor intended the 
deposit as a gift or merely one of convenience, and if to 
a stranger it is presumed to be for convenience, but in 
case the donee is the donor’s wife the husband is presumed 
to have intended to benefit the wife. 28 C. J. 664. And 
where there is a joint deposit to a husband and wife it is 
deemed to confer upon the wife the right of survivorship 
and the transaction must be deemed donative in character. 
Read v. Huff, 40 N. J. Eq. 229; Matter of Lydig, 113 Misc. 
Rep. (N. Y.) 268. Nor does it require the same strict 
rules of proof of delivery when the donor and donee are 
husband and wife as where the relationship were other- 
wise. 28 C. J. 638. 

The certificates issued by the Omaha National Bank, 
Nos. 92,908 and 92,909, both expressly provided payment 
to either or the survivor. Of these there can be no ques- 
tion but that they belong solely to Mrs. Johnson. Those 
issued by the United States National Bank expressly stated 
' “Carl M. or Margaret Johnson have deposited,” etc., “pay- 
able to either.” While it may be conceded the husband in 
fact made the deposit, he certainly, by that deposit, gave 
his wife an indivisible and unseverable interest in the de- 
posit. It must, therefore, be an interest in the nature 
of a joint tenancy with the attendant right of survivorship. 
The deposits in the First National Bank and the State 
Bank were payable to either the husband or wife, but we 
think the same principles and reasoning above set forth 
equally applies to these deposits. 

It is argued pro and con that section 8046, Comp. St. 
1922, fixes the property rights of the persons named in 
a joint deposit, and is not merely for the protection of the 
bank. This section is contained in the chapter entitled 
“Banks” and provides: ‘When a deposit in any bank in 
this state is made in the name of two or more persons 
deliverable or payable to either or to their survivor or 
survivors, such deposit or any part ‘thereof, or increase 
thereof, may be delivered or paid to either of said persons 
or to the survivor or survivors in due course of business.” 
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Both parties cite cases in support of their respective theo- 
ries. But on inspection we find the statutes of each state 
differ somewhat from our own. Michigan is a fair sample. 
There the first part of the statute is practically the same 
as our entire section, but following, and as part of the 
same section, is a provision that payment by the bank to 
the survivor shall operate as a release of the bank from 
further liability. 

The same question arose in that state in In re Rehfeld’s 
Estate, 198 Mich. 249, where the court held the statute 
fixed the property right, in the following language: “But, 
in the first instance, and in the absence of competent evi- 
dence to the contrary, to actually fix the ownership of the 
fund in the persons named as joint tenants with the at- 
tendant right of survivorship.” Four judges concur in the 
decision and four dissent. The same result and the same 
vote of the judges follow in In re Sadler’s Estate, 201 Mich. 
281, and in Ludwig v. Bruner, 203 Mich. 556. California 
holds the same, while others take the view of the Michigan 
dissenting opinion. In Minnesota, while not deciding the 
particular question as not necessary to show intent of the 
donor, the court say, however, in McLeod v. Hennepin 
County Savings Bank, 145 Minn. 299: “It is of course 
true that Mrs. McLeod knew that by force of the statute 
her sister if she survived her might withdraw the deposit.” 
New Jersey holds the statute of that state only protects 
the bank. Gordon v. Toler, 83 N. J. Eq. 25. Other 
state courts hold both ways on their particular statutes. 
We. think that, when Johnson made the deposit payable 
to himself or to his wife, he must have known, and so he 
presumed, that the bank would pay the obligation to 
either himself or to his wife, and to no other person. We 
must assume that he knew of the statute, and that the 
bank would follow its provisions. We think the legislature 
must also have had that exact thought in mind when it 
enacted the law. We, therefore, hold that the legal title 
to the funds is fixed in the persons named in the certificates, 
and that the survivor, if one dies, takes the whole legal 
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title. This does not, however, prevent the determination, 
in another action, whether such survivor may hold the 
property as trustee for the benefit of another, as, for in- 
stance, if the circumstances show the account was one of 
mere convenience, as between partners of a like relation. 
But we think that question must be settled in a separate 
action. ; 
The judgment of the district court was right, and it is 
AFFIRMED. 
ROSE, Goop and HOWELL, JJ:, concur in the result. 


SAMUEL P. DELATOUR, APPELLEE, V. R. H. SMITH ET AL., 
APPELLANTS. 


Finep MarcH 26, 1928. No. 25154. 


1. Taxation: PERSONAL PROPERTY. Where 573 head of two-year- 
old steers are driven some 30 miles from the owner’s home 
ranch and into an adjoining county in December and there kept 
by hired men and fed hay until April 15 following, such steers 
are “not connected with the farm,” as set out in section 5917, 
Comp. St. 1922, but should be taxed in the county in which they 
are being fed on April 1. 

INJUNCTION. The plaintiff, under facts stated in this 

case, was not entitled to an injunction to restrain the collection 

of the taxes assessed upon his cattle. 


APppEAL from the district court for Garden county: P. J. 
BARRON, JUDGE. Reversed, with directions. 


E. E. Richards and W. I. Tillinghast, for appellants. 
Frank A. Dutton, contra. 


Heard before Goss, C. J.. DEAN, DAY, Goop, THOMPSON 
and EBERLY, JJ., and PAINE, District Judge. 


PAINE, District Judge. 

Samuel P. Delatour, the plaintiff and appellee, brought 
an injunction suit against the sheriff of Garden county 
and the treasurer of Arthur county to restrain the sheriff 
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of Garden county from seizing his property under a dis- 
tress warrant, issued by the county treasurer of Arthur 
county, for delinquent personal taxes, and in a trial of the 
case in Garden county, Nebraska, the district court granted 
a permanent injunction to the plaintiff, and the defendants 
have appealed. This is rather an unusual case, in that 
there is little dispute between the parties as to the facts 
in the case. 

It appears from the pleadings, bill of exceptions, and the 
findings of the trial court that Mr. Delatour is a banker 
and stockman, and that his principal place of business is 
at a large stock ranch which he owns in Garden county, 
Nebraska, where he has resided for 41 years; that upon 
December 15, 1923, he moved 573 head of two-year-old 
steers from said ranch in Garden county into Arthur 
county to feed up 600 tons of hay which he had previously 
bought in Arthur county, and that said cattle remained 
in Arthur county under the charge of hired men 
as caretakers until April 15, 1924, at which time they were 
moved back to his stock ranch in Garden county, Nebraska; 
that on or about April 9, 1924, D. D. Cole, the county 
assessor of Arthur county, Nebraska, assessed said two- 
year-old steers as the property of the plaintiff, Delatour, 
in Arthur county, Nebraska, and that taxes were levied 
on said cattle as the personal property of the plaintiff in 
Arthur county, amounting to $186.50 for the year 1924; 
that the county assessor of Arthur county, Nebraska, duly 
notified the plaintiff, Delatour, of such assessment by mail- 
ing him a copy of the assessment on April 9, 1924, the 
same day it was made, and that he had notice and knowl- 
edge thereof before said cattle were removed from Arthur 
county to his Garden county ranch, and that thereafter 
the county board of equalization of Arthur county sat for 
the purpose of equalizing taxes after having given due and 
legal notice of the same, but that at no time did the plain- 
tiff, Delatour, appear before the board of equalization of 
Arthur county nor file any objections to the assessment 
or levy of said personal taxes; that he made no protest 
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thereon, as by law provided and allowed, and made no 
effort to protect his alleged rights before said board, or in 
any manner, in Arthur county, Nebraska; that the two- 
year-old steers were moved back to Garden county about 
April 15, 1924, and later in the same month, to wit, April 
19, 1924, these same steers with other cattle were given in 
by the owner for assessment in Garden county, Nebraska; 
that thereafter he sent by mail to the officers of Arthur 
county a certificate of the county clerk of Garden county 
that the 573 head assessed in Arthur county had been 
scheduled by him for assessment in Garden county; that 
afterwards he paid the taxes in Garden county, but has 
at all times refused to pay the taxes assessed upon the 
steers in Arthur county, nor did he protest or appear be- 
fore the board of equalization and object thereto in any 
way except by the bringing of this injunction suit. 

1. It is agreed that section 5917, Comp. St. 1922, should 
govern this case, and said section reads as follows: “Live 
stock in charge of an agistor, caretaker, or nonresident 

owners on the first day of April of the year for which the 
property is required to be listed, and not connected with the 
farm, sliall be assessed where so kept; and any live stock 
which shall be brought into any county of this state for 
grazing purposes between the first day of April and the 
first day of July of any year shall be assessed by the assessor 
or by the county board in such county and. in the proper 
taxing district unless the owner of said live stock produce 
a certificate from the county clerk, or other proper officer, 
showing that such property has been assessed elsewhere.” 

The appellants contend that the said steers brought into 
Arthur county in this case, and which were there on the 
first day of April, should be assessed in that county, and 
the county assessor so assessed them, and that at the time 
of this assessment they had not been assessed elsewhere, 
and that the owner was notified of the assessment on the 
same day it was made, but that he did not appear before 
the board of equalization for a hearing on this assessment, 
nor did he pay his taxes under protest or otherwise to the 
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Arthur county authorities, nor did he ever make any com- 
plaint of the regularity of any of the proceedings in rela- 
tion thereto. 

On the other hand, the plaintiff and appellee contends 
that the clause in the statute cited, “and not connected 
with the farm,” is the important point in this case, and 
that these two-year-old steers were connected with his 
ranch in Garden county, and were simply moved into Arthur 
county in December of 1923, and remained there several 
months, for the sole purpose of eating up the 600 tons of 
hay which he had purchased there. 

Said section 5917 and the clause quoted, “and not con- 
nected with the farm,” would in its plain intent and pur- 
pose protect the owner of a farm from assessment of his 
tractor, binder, threshing machine, work horses, or milk 
cows, if they happened to be in use away from his farm 
upon April 1, but it is strongly contended by the defendants 
that such natural and clear purpose of the legislature 
should not be magnified and extended to work an injustice 
to certain range counties or elsewhere. 

In the case of Diemer & Guilfoil v. Grant County, 76 Neb. 
78, some 1,500 head of cattle were assessed in Hyannis pre- 
cinct, school district No. 1, where the taxes were high. 
Plaintiffs insisted that these cattle should be assessed at 
the home ranch about 15 miles in the country, which was 
in school district No. 3, where the taxes were much lower. 
The small ranch adjoining the town of Hyannis produced 
some hay and had a winter and summer range, and cattle 
were driven in there to use this feed. The same cattle 
were driven back to the home ranch at times to be dipped 
and for other purposes, but soon the same or other cattle 
to the amount of about 1,500 would be brought back to 
the small ranch at Hyannis. About May 1 of each year all 
of these cattle would either be shipped out or returned to the 
home ranch for summer grazing. This case turned upon the 
section of the statute which is now section 5928, Comp. St. 
1922, which provides that, if property may be listed in 
several places in the same county, the place may be de- 
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termined by the county board. This court upheld the board 
in assessing these 1,500 head of cattle in Hyannis precinct, 
school district No. 1. The same reasoning would require 
the assessment in the case at bar to be made April 1 where 
the steers were being fed, even though they might be taken 
back to the headquarters’ ranch later. 

In the case of Jandt v. Sioux County, 73 Neb. 381, cer- 
tain range horses were delivered to the owner, Jandt, in 
Box Butte county, on April 7, in which county he volun- 
tarily listed them for taxation and paid the taxes. How- 
ever, his agents, who had the horses in charge on April 1, 
listed the horses for taxation in Sioux county some time 
after they had delivered up possession of them to the owner, 
Jandt, and also after he had scheduled them for taxation 
in Box Butte county. Commissioner Letton held in this 
case that, as the horses were not in Box Butte county on 
April 1, they were not taxable in that county, and that 
the agents had the right to list the horses for taxation 
even after they had passed out of their keeping, if they 
had them in their possession in Sioux county on April 1; 
that the owner was under no legal or moral obligation 
to list them in Box Butte county, where he paid taxes 
upon them, and the fact that he did so was no ground of 
defense against the enforcement of the taxes in Sioux 
county, where the property was properly and legally lo- 
cated on April 1, and where it was listed for assessment 
and taxation. 

While there has been a slight change in the statute since 
this decision was entered, yet it does not affect the merits 
of the case. It is made clear by Judge Letton that the 
owner should pay taxes to the county where his live stock 
is being fed on April 1, and in the case at bar, if plaintiff 
desired to avoid paying taxes in Arthur county, he could 
easily have removed them to the home ranch the last day 
of March. 

No other Nebraska case is cited to the court that is as 
nearly in point, but several cases are cited from other 
states. In the case of Clampitt v. Johnson & Miller, 17 
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Tex. Civ. App. 281, it was held that cattle owned and kept 
in one county, but which were taken over into another 
county on November 2 for pasturage purposes upon lands 
leased for that purpose, but with the intention of moving 
them back to the main ranch not later than April 1 if the 
pasturage became sufficient in the home ranch, were prop- 
erly taxable in the county where they were actually located 
on January i. , 

In the case of Morse v. Stanley County, 26 S. Dak. 313, 
it was held that horses ranging in a county between June 
1 and November 1 were properly assessable in such county 
on June 1, and states if under the facts as found here these 
horses were not taxable in Stanley county, then if a person 
lives in one county, or his foreman or superintendent lives 
therein, and from such point manages and conducts ranches . 
throughout the whole state, no matter if such ranches 
cover large parts of other counties, still all of his property, 
no matter of how great value, would be taxable only in 
the county where he or his foreman lives, while as a mat- 
ter of fact such county would have no equitable right to 
any of such tax whatsoever. 

Cattle and sheep may be required by statute to be 
assessed where they are kept or where they have been 
taken to graze or to be fed. 2 Cooley, Taxation (4th ed.), 
sec. 451. 

“Where the owner of cattle resides in one county and 
his cattle are kept on a farm in another county, which 
farm is entirely disconnected from the home of the owner, 
such cattle are properly taxed in the county where kept.” 
Opinions Attorney General, Nebraska, 1913-1914, p. 191. 

In the Wyoming case of Kelly v. Rhoades, 9 Wyo. 352, 
it was held that, where the owner drove a band of sheep into 
the state and in eight weeks drove them a distance of 
500 miles, allowing them to graze on inclosed pastures and 
the public domain, they acquired a situs within the state 
and could be taxed therein; that, even though the owner 
claimed to be driving them directly across the state, this 
was not an interference with interstate commerce. 
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“A nonresident who brings cattle into the Osage Indian 
reservation for grazing purposes between March 1 and 
September 1 is liable for taxes assessed and levied thereon 
for that year by the county officials of the county to which 
said reservation is attached for judicial and taxing pur- 
poses, even though such cattle have been listed for tax- 
ation in another state for the same year, and prior to 
the time they were brought into such reservation.” La- 
sater & Noble v. Green, 10 Okla. 385. 

The trend of authorities in cattle feeding states indi- 
cates that bands of sheep or herds of cattle being prepared 
for markef are a distinct entity from operations on the 
home ranch and may. be taxed for the benefit of the county 
they are being fed in on the taxing date. As a typical 
illustration, let us assume that an extensive live stock 
owner residing near Grand Island, in Hall county, Ne- 
braska, has his headquarters ranch there; that he owns, 
leases and controls ranch lands, consisting of both summer 
and winter ranges, in Cherry, Sheridan, Grant, and Arthur 
counties; that upon these lands he runs trainloads of cattle 
or sheep at various times in the year, which live stock may 
be all shipped to his headquarters ranch to be “topped off” 
before being shipped to market. He absolutely looks to the 
officials of the counties in which he ranges this live stock 
to be vigilant to protect it from thieves, to run down and 
prosecute to the limit any offender who butchers one of 
his animals, to promptly pay bounty upon any wolves 
caught killing his sheep, and to prosecute all trespassers 
hunting on his range in violation of law. A construction 
of section 5917, Comp. St. 1922, which considered all this 
live stock as “connected with the farm” in Hall county 
and to be scheduled there only for taxation, might require 
the Hall county assessor to go 200 miles from his county and 
drive a range 50 miles long to properly check the live stock 
listed in Hall county, yet on the small salary allowed an as- 
sessor this is impossible. In such a case such live stock 
should be assessed in the county where it is found upon 
April 1 by the local assessor, who is on the ground, familiar 
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with all the facts, and can easily and correctly check the 
same, and the taxes so assessed should be paid into the 
county upon which the burden and expense rests for guard- 
ing said live stock. In this connection Judge Letton con- 
cisely said: 

“In fact, an inspection of the whole law shows the clear 
intention on the part of the legislature to give the people 
of the taxing subdivision in which personal property is . 
situated and used for the profit of the owner the right 
and privilege of collecting taxes upon it, so that it may 
bear its proper share of the expenses of government at 
that place.” Nye-Schneider-Fowler Co. v. Boone County, 
99 Neb. 388. 

2. Section 6018, Comp. St. 1922, states in its first sec- 
tion: ‘‘No injunction shall be granted by any court or 
judge in this state to restrain the collection of any tax, 
or any part thereof hereinafter levied, nor to restrain the 
sale of any property for the nonpayment of any such tax, 
except such tax or the part thereof enjoined be levied or 
assessed for any illegal or unauthorized purpose.” 

The taxes complained of should have been paid under 
protest and then an attempt made by plaintiff to get his 
money back in the manner provided by law. Darr v. Daw- 
son County, 93 Neb. 98; Burlington & M. R. R. Co. v. 
Seward County, 10 Neb. 211; Janike v. Butler County, 103 
Neb. 865. : 

The district court should have sustained the demurrer to 
the petition. The cause is hereby reversed, with instruc- 
tions to dismiss the action at costs of plaintiff. 

REVERSED. 


WAYLON J. MILLER V. STATE OF NEBRASKA. 
FILED MarcH 28, 1928. No. 26044. 


Jury. A defendant in a criminal action, where the offense charged 
is a misdemeanor, punishable by fine only, may waive his right 
to a jury trial and may consent to a trial by a jury of less 
than twelve. 
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Error to the district court for Gage county: WILLIAM 
J. Moss, JUDGE. Affirmed. 


S. D. Killen, for plaintiff in error. 


O. S. Spillman, Attorney General, and Donald Gallagher, 
contra. 


Heard before Goss, C. J., ROSE, GOOD, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


Goop, J. 

Plaintiff in error, hereinafter called defendant, was con- 
victed and sentenced to pay a fine of $50 for carelessly, 
wilfully and unlawfully neglecting to provide sufficient 
sustenance for four mules and six horses, which he, as 
owner, had in his charge. He prosecutes error to review 
the record of his conviction. 

Defendant asserts that the trial court erred in submitting 
the case to a jury of eleven; in its rulings on admission and 
exclusion of evidence; and in giving and refusing instruc- 
tions. He further contends that the verdict is not sus- - 
tained by the evidence. 

After the jury were sworn and opening statements made 
by counsel, one of the jurors, because of illness, was un- 
able to serve. Thereupon, defendant and the prosecuting 
attorney, in open court, agreed that the trial should pro- 
ceed to the eleven remaining jurors. 

Defendant now contends that, notwithstanding his con- 
sent thereto, a trial to a jury of less than twelve is illegal. 
He invokes the provision of section 11, art. I of the Con- 
stitution, which gives to the accused in criminal prosecu- 
tions a right to trial by an impartial jury of the county 
in which the offense is alleged to have been committed, 
and he argues that the constitutional provision contem- 
plates a jury of twelve, and that he could not waive such 
constitutional right. There is a diversity of judicial opin- 
ion upon the question in the courts of other jurisdictions, 
and the decisions in our own are not harmonious. In 
Arnold v. State, 38 Neb. 752, it was held that it is beyond 
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the power of the state’s attorney and prisoner to substitute, 
by agreement, another tribunal than the one prescribed by 
statute for the trial of a plea in bar in a criminal action. 
It was further held that the prisoner charged with a fel- 
ony cannot waive the right to a trial by jury of the issues. 
presented by a plea in bar. In Michaelson v. Beemer, 72 
Neb. 761, it was held that a defendant charged with a 
felony, on a plea of not guilty, cannot waive his right to a 
trial by jury. 

On the other hand, in State v. Crinklaw, 40 Neb. 759, 
in a habeas corpus proceeding, it was held that the consti- 
tutional right to a trial by a jury of the county where the 
crime is alleged to have been committed is a mere personal 
privilege of the accused, and that he may waive such 
privilege. In McCarty v. Hopkins, 61 Neb. 550, it was 
held that a person charged with a crime may, by a judicial 
confession of guilt, waive all the rights secured to him 
by section 11, art. I of the Constitution. In Kennison v. 
State, 83 Neb. 391, it was held that a defendant in a 
- criminal action may waive the right to a trial by a jury 
of a county other than that where the crime was alleged 
to have been committed. And in Marino v. State, 111 
Neb. 623, it was held that the constitutional right to a trial 
by jury in the county where the offense was alleged to 
have been committed, as provided in section 11, art. I of 
our Bill of Rights, is a mere personal privilege of the ac- 
cused which he may waive. 

Each of these cases involved a charge of felony. In the . 
instant case defendant is charged with a misdemeanor, 
created by statute, and which was not an offense at com- 
mon law. While one charged with a statutory misde- 
meanor has a right to demand a trial by a jury of the 
county where the offense is alleged to have been committed, 
yet the great weight of authority, and the better view, is 
that the defendant in such a case may waive his right to 
a jury trial. 35 C. J. 199, sec. 106, and cases there cited. 
Particularly is this true where the offense is punishable 
by a fine only. 35 C. J. 191, sec. 95. 
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If one may waive an entire jury trial in such a case, it 
certainly follows that he may consent to a trial by a jury: 
of a less number than twelve. We have no doubt that, 
had the jury found the defendant not guilty, he would 
have been protected by such a verdict, even though it was 
rendered by a jury of eleven. Having once been put in 
jeopardy, he could not be subjected to a second trial for 
the same offense. A defendant should not be permitted 
to speculate and take the ‘chance of a verdict, favorable 
to himself, which would -be a protection to him, and be 
relieved of liability in the event of an adverse verdict. 

We are constrained to hold that the court committed no 
error in submitting the cause to a jury of eleven. 

We have carefully examined all of the instructions given 
and refused, and all rulings on admission and ‘rejection of 
evidence, and fail to find any prejudicial error, as respects 
either the instructions or rulings on-evidence. 


The defendant argues that the evidence is insufficient 
to show that he was the owner of the horses and mules, 
or that he carelessly or wilfully neglected to provide sus- 
tenance therefor. There is evidence in the record from 
which the jury might properly find that the defendant con- 
fined four mules and six horses in a pasture from the 7th 
of September until about the 1st of January following; 
that there was little water and practically no forage in the 
pasture; that these animals were insufficiently nourished; 
and that a number of them died from lack of food and 
water. The evidence is sufficient to warrant the jury in 
finding also that defendant was the owner of and placed . 
the mules and horses in the pasture. While the evidence 
as to the amount of water and amount and character of 
-the forage in the pasture is in conflict, it presented a ques- 
tion for the jury, and their finding is conclusive. 

The record is free from prejudicial error. The judg- 
ment is therefore 


AFFIRMED. 


706 


NEBRASKA REPORTS. [VOL. 116 


Prudential Ins. Co. v. Qualset. 


PRUDENTIAL INSURANCE COMPANY OF AMERICA, PLAINTIFF, 


v. STEPHEN QUALSET, APPELLANT: FARMERS STATE 
BANK OF PETERSBURG, INTERVENER, APPELLEE. 


FILED MARCH 28, 1928. No. 25396. 


Appeal in Equity: Tria DE Novo. “It is undoubtedly true when 
an action in equity is appealed, it is the duty of this court 
to try the issues de novo, and to reach an independent con- 
clusion without reference to the findings of the district court. 
But when evidence on material issues so conflicts that it cannot 
be reconciled, this court will consider the fact that the trial 
court heard the witnesses and observed their manner of testi- 
fying, and must have accepted one version of the facts rather 
than the other. In‘this view of the case we find no difficulty 
in adopting as our own independent conclusion the determina- 
tion as to facts made by the trial court.” Weaverling v. Mc- 
Lennan,.ante p, 466. 


Subrogation: Mortcaces. Generally, where one pays or ad- 
vances money to pay a mortgage debt in whole or in part with 
the understanding that he is to have the benefit of the mort- 
gage, he becomes a holder of the lien by subrogation. 


Appeal: IssuEs. “Cases appealed to this court must be con- 
sidered upon the issues presented in the district court.” Niel- 
sen v. Central Nebraska Land & Investment Co., 87 Neb. 518. 


Evidence examined, and held to sustain the decree entered 
herein. 


APPEAL from the district court for Boone county: LOovuIs 
LIGHTNER, JUDGE. Affirmed. 


H. Halderson, for appellant. 


Vail & Flory, contra. 
J. P. Moore, Jr., and T. B. Dysart, for plaintiff. 


Heard before Goss, C. J., ROSE, GOOD, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


EBERLY, J. 
In a pending foreclosure proceeding wherein the Pru- 
dential Insurance Company of America, plaintiff, sought to 
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enforce a first mortgage against Stephen Qualset (owner 
of fee), Anna G. Qualset (wife), Carrie Qualset McDonald, 
a subsequent mortgagee, and others, defendants, thé Farm- 
ers State Bank of Petersburg intervened. Omitting un- 
essential averments, it may be said the intervener alleged 
that on March 8, 1928, it paid interest due on plaintiff’s 
notes executed by defendants, secured by mortgage in suit, 
in the sum of $387, and on July 11, 1928, for the same 
purpose, the sum of $744. Intervener also alleged in sub- 
stance that each of said sums was advanced and paid 
by it at the request of Stephen Qualset, and pursuant to 
an express oral agreement with him that, to the extent 
of the payments thus made, it would be subrogated to the 
lien of plaintiff under the mortgage set forth in plaintiff’s 
petition filed herein. It also appears from the transcript 
herein that ultimately an issue was joined between inter- 
vener on one side and Stephen Qualset and Carrie Qualset 
McDonald on the other. The pleadings of the defendant 
Stephen Qualset, in effect, denied specifically, but not gen- 
erally, the allegations of the intervener’s pleadings, so far 
as facts upon which subrogation was claimed were con- 
cerned, and were evidently treated by all parties in the 
district court as an answer, and will be so treated here. 

On the-issue thus joined, a hearing was had in the dis- 
trict court, evidence adduced, and a decree finally entered 
fully sustaining the intervener’s contentions. Stephen 
Qualset, alone, appeals. 

It is contended that no proper summons or other proc- 
ess was served upon Qualset of the pendency of inter- 
vener’s pleadings. But the record shows without question 
that, subsequent to the filing of intervener’s petition, appel- 
lant entered a general appearance therein and contested 
intervener’s claims on the merits. Service of summons was 
therefore unnecessary. 

As to intervener’s claim to subrogation, it is substantial- 
ly admitted by all parties to the litigation that the in- 
terest payments in controversy were accomplished by use 
of a $887 check, a $744 check, and a $2 check; and that 
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these checks were drawn and charged against the checking 
account of Stephen Qualset in the intervener bank. 

Intervener’s evidence is to the effect that, at the time 
of the transactions, the parties interested were both of 
the opinion that the interest then unpaid on the mortgage 
now in suit herein was represented by coupon notes; that 
intervener thereupon advanced the necessary funds to 
Stephen Qualset and made these payments of interest to 
avoid a foreclosure proceeding at Qualset’s request; that, 
pursuant to an express oral agreement with him, the in- 
terest coupons thus paid were to be assigned to the inter- 
vener by the mortgagee and held by it as security for the 
money thus advanced and loaned. 

The evidence also discloses that, while these parties were 
correctly informed as to the amount of unpaid interest 
due at the time of these payments, they were mutually 
mistaken as to its form. This interest was not evidenced 
by a coupon note. 

However, the Prudential Insurance Company, as mort- 
gagee and the then holder of the obligation secured, ac- 
knowlédged in writing the receipt of each remittance, thus 
made, contemporaneously with the receipt thereof, and 
also acknowledged the demand for the assignment of the 
coupon note evidencing the interest thus paid. It, in turn, 
explained the situation and forwarded to the intervener a 
receipt showing payment by this bank, and which it repre- 
sented would accomplish a result identical with the assign- 
ment of a coupon interest note. 

It may be said in passing that, whatever be the legal 
effect of this correspondence with the plaintiff and of 
plaintiff’s receipts, it certainly evidences knowledge of the 
transaction and consent thereto on part of the then owner 
of the mortgage indebtedness involved herein. 

Assuming that this correspondence was not binding upon 
Qualset, the determination as to the disputed facts as to 
the alleged oral agreement is controlled by the conflicting 
evidence of the record. The bank’s witnesses swear that 
this oral agreement was made, money was advanced, and 
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remittances made by it pursuant thereto, with the intent 
evidenced thereby. Qualset denies the making of any such 
oral agreement and affirms the transaction to be no more 
or other than a payment of his checks drawn for this pur- 
pose upon his checking account. 

It was, in the first place, for the trial judge, who saw 
and heard these conflicting witnesses and observed their 
demeanor while testifying, to determine this disputed ques- 
tion of fact in the light of all the evidence of the record. 
This question of fact, it is evident, the trial court deter- 
mined against the appellant. 

“It is undoubtedly true when an action in equity is ap- 
pealed, it is the duty of this court to try the issues de novo, 
and to reach an independent conclusion without reference 
to the findings of the district court. But when evidence on 
material issues so conflicts that it cannot be reconciled, this 
court will consider the fact that the trial court heard the 
witnesses and observed their manner of testifying, and 
must have accepted one version of the facts rather than 
the other. In this view of the case we find no difficulty 
in adopting as our own independent conclusion the determi- 
nation as to facts made by the trial court.” Weaverling 
v. McLennan, ante, p. 466. See, also, Greusel v. Payne, 
107 Neb. 84. 

The appellant, however, makes the further contention 
- that, even if these contested facts be found against him, 
the record presented is still insufficient, as a matter of law, 
to sustain the decree declaring and enforcing subrogation; 
that it amounts to no more than a voluntary payment which 
would be insufficient to subrogate the payor to the rights of 
the original creditor; and that the same rule holds against 
one who advances or loans money to pay a mortgage. 

That a mere volunteer is not entitled to subrogation may 
be conceded, but that principle has no application to the 
case here presented. 

In Bohn Sash’ & Door Co. v. Case, 42 Neb. 281, this court 
said: ‘The right of subrogation for moneys loaned on a 
mortgage used to pay prior mortgages must be predicated 
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upon some recognized equitable principle, such as mistake, 
an agreement or understanding that the loan was for the 
express purpose designated, or the like.” 

It would seem that “an agreement or understanding 
that the loan was for the express purpose designated, or 
the like,” fairly applies to the oral agreement presented by 
this record. : 

Indeed, the language of this court in Meeker v. Larsen, 
65 Neb. 158, with reference to “an agreement or under- 
standing that the mortgage is to be kept alive for his 
benefit,” is at least an implied recognition of the rule stated 
in Cyc. in the following form: ‘‘And generally, where one 
pays or advances money to pay a mortgage debt with the 
understanding that he is to have the benefit of the mort- 
gage, he becomes the holder of the lien by subrogation, 
although the creditor is not-a party to the agreement.” 
87 Cye. 472. See, also, 41 C. J. 678, sec. 692. 

It follows that the decree of the district court awarding 
subrogation is approved. 

We do not overlook appellant’s contention that the pe- 
tition of intervention failing to allege that “no proceedings 
at law have been had or commenced for the collection of the 
mortgage,” and there being no proof in the record “that 
no proceedings at law have been had by the Farmers State 
Bank and by the original mortgagee,” the decree is neither 
sustained by the evidence nor supported by the pleadings. 

It is to be noted, however, that the Prudential Insurance 
Company, as plaintiff in the instant case, deciares upon 
the original mortgage to the benefit of the terms of which 
intervener bank, by its pleadings, seeks subrogation. The 
proceedings thus instituted to secure a subrogation are a 
part of the proceedings instituted by the plaintiff herein 
to secure a foreclosure of the mortgage in suit. In this 
petition of plaintiff, paragraph 16 thereof alleges: “No 
action at law has been had for the recovery of said mort- 
gage debt or any part thereof, and no part thereof has 
been collected or paid.’’ The form and substance of the 
allegation were not questioned by any of the defendants 
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in the district court, and appellant, by his pleadings, failed 
to deny it. The usual decree was entered thereon. 

It is also true that the petition of intervener bank upon 
‘which the original decree in its favor was entered, and 
‘which was sought to be set aside by the proceedings ap- 
‘pealed from, did not, in express terms, contain the allega- 
tions with reference to “no proceedings at law,” etc., above 
‘set forth. However, the pleadings of appellant with which 
we are dealing do not attack the pleadings of the bank 
but rather apply to the setting aside of the decree only, 
notwithstanding that the bank’s petition doubtless was re- 
ferred to by the court as containing the facts which ap- 
pellant sought to deny. In addition to this, the record also 
discloses that the appellant wholly failed to challenge the 
sufficiency of the pleadings of the intervener bank in the 
district court on this ground; nor did the appellant attempt 
to raise the question in any other manner whatever. The 
decree which was attacked by the appellant never having 
been set-aside by the court, we are not concerned with the 
pleading of the appellant bank upon which it was entered. 

However, appellant cites Reed v. Good, 114 Neb. 777, 
as controlling. The rule therein stated is as follows: 
“In an action to foreclose a real estate mortgage, when the 
allegations of the petition are denied, the burden is on 
plaintiff to make prima facie proof that no action at law 
has been instituted for the recovery of the debt.” See 
Beebe v. Bahr, 84 Neb. 191. 

But this issue not having been presented to the trial 
court, the appellant may not urge it now. 

_ The rule applicable and controlling here is: “Cases 
appealed to this court must be considered upon the issues 
presented in the district court.” Nielsen v. Central Ne- 
braska Land & Investment Co., 87 Neb. 518. See, also, 
Etheredge v. Chicago, B. & Q. R. Co., 105 Neb. 778, 783. 

It follows that the action of the district court in this 
case as presented to it at the trial by the parties then before 
it is correct, and its decree then entered is 


mr AFFIRMED, 
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‘Farrington v. State. 


C. J. FARRINGTON ET AL., V. STATE OF NEBRASKA. 
FILED MiarcH 28, 1928. No. 25868. 


Criminal Law: Review. A criminal case, tried in the district court 
to a jury, cannot be reviewed by this court before final judg- 
ment has been entered upon the verdict in the court below and 
a duly certified transcript of the record thereof filed herein. 


ERROR to the district court for Scotts Bluff county: J. 
LEONARD TEWELL, JUDGE. Dismissed. 


Raymond & Fitzgerald, for plaintiffs in error. 


O. S. Spillman, Attorney General, and Donald Gallagher, 
contra. ; 


Heard before Goss, C. J., ROSE, DEAN, GooD, EBERLY 
and HOWELL, JJ., and REDICK, District Judge. 


EBERLY, J. 

This is a proceeding in error prosecuted by C. J. Far- 
rington and Jack Wrinkle from the district court for Scotts 
Bluff county, Nebraska. According to the briefs of the 
plaintiffs in error, they were convicted in that court for 
a violation of section 3252, Comp. St. 1922. 

An inspection of the transcript discloses that it contains 
no order of the district court overruling the motions for 
new trial filed by the defendants in that court; neither 
is the judgment of that court, imposing sentence, made a 
part of it. The certificate of the clerk of the district court, 
attached to the transcript, limits it to being “a true and 
compared copy of the information, instructions to the jury, 
verdict of jury, motions for new trial, notices and affidavits 
and recognizances, as the same appear on file and now in 
my hands remaining as clerk aforesaid.” 

The transcript before us imports absolute verity and 
fails to disclose the rendition of a final judgment. 

“Tt has been held in this state, in an unbroken line of 
decisions in civil cases, that a writ of error does not lie 
to review the rulings of the district court in a cause until 
a final judgment has been rendered therein, disposing of 
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the entire suit. And the rule is the same in criminal cases. 
Green v. State, 10 Neb. 102.” Gartner v. State, 36 Neb. 
280. See, also, Seven Valleys Bank v. Smith, 43 Neb. 237. 
The present condition of this record therefore necessi- 
tates the dismissal of the petition in error for want of 
jurisdiction. ; 
DISMISSED. 


FIRST STATE BANK OF ST. EDWARD, APPELLEE, V. SVEN 
NIKLASSON: NEWMAN GROVE STATE BANK, 
APPELLANT. 


FILED Marce 28, 1928. No. 25558. 


1. Mortgages: ACKNOWLEDGMENT. A cashier of a bank, not a 
stockholder therein, is competent as a notary public to take 
the acknowledgment of the mortgagors to a mortgage to the 
bank. 

Mercer. Where a mortgagee takes title to the real 
estate from the mortgagor, the question of a merger of the 
two estates depends upon the intention of the mortgagee, and 
if none is expressed, in the absence of circumstances indicating 
a contrary purpose, it will be presumed that he intended to do 
that which would prove most advantageous to himself. 
SUBROGATION. A subsequen: mortgagee may not add 
to the amount secured by his mortgage sums paid for interest 
upon a prior mortgage, where authority so to do is not contained 
in his own security; in such case he is subrogated to the lien of 
the prior mortgage to the extent of the payments and, in order 
to recover them on foreclosure of his mortgage, must plead the 
prior mortgage lien, and facts showing such a breach of condi- 
tions thereof as give a right to foreclose that mortgage. 

MARSHALING SECURITIES. A junior mortgagee of 
real estate is not entitled to have the value of other property, 
held as additional security for the prior mortgage debt and 
released to the debtor, credited upon the prior lien, unless, at 
the time of such release, the prior mortgagee had notice of the 
intention of the junior to require him to first exhaust the 
property not covered by the junior lien. 

5. Usury, DEFENSE OF. The defense of usury is personal to the 
debtor, and may not be successfully pleaded by the holder of 
a junior mortgage expressly taken subject to the mortgage to 
which the defense is sought to be applied. 
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APPEAL from the district court for Platte county: LOouIs 
LIGHTNER, JUDGE. Affirmed in part, and reversed in part. 


*-H. Halderson, for appellant. 
O. M. Needham and Kemp & Brower, contra. 


Heard before Goss, C. J., RosE, Goop, EBERLY, THOMP- 
SON and HOWELL, JJ., and REDICK, District Judge. 


‘ 


REDICK, District Judge. 

Action of foreclosure. This action was brought by the 
First State Bank of St. Edward, hereafter referred to as 
the St. Edward bank, against Sven Niklasson et al., de- 
fendants, to foreclose a second mortgage upon certain lands 
in Platte county. The first mortgage for $10,000 is not 
in controversy and the holder thereof is not a party. The 
Newman Grove State Bank, hereafter referred to as the 
Newman Grove bank, was made defendant and filed its 
answer, a general denial, and a cross-petition setting up 
a third mortgage in the sum of $2,235.60; and the defend- - 
ant Smith National Bank filed an answer and cross-petition 
setting up a judgment against defendant Niklasson for 
the sum of $2,731.15 and costs. Trial resulted in a decree 
foreclosing the two mortgages and declaring the mortgage 
of plaintiff a first lien in the sum of $6,767.65, a second 
lien in favor of the Newman Grove bank for $3,101.42, and 
a third lien in favor of the Smith National Bank for 
$3,836.07, all subject to the first mortgage above mentioned. 
The Newman Grove bank appeals, and the only contest 
is between it and the plaintiff as to the existence of plain- 
tiff’s lien, the amount thereof, and its priority over that 
of the Newman Grove bank. 

The original petition was filed July 6, 1925, to which the 
mortgagors filed an answer admitting the signature of the 
note and mortgage, but alleging that the same was usurious 
because of the fact that the note and mortgage bore 10 per 
cent. interest from date and required the mortgagor to 
pay all taxes and assessments levied upon said mortgage 
and note. Said answer also set up that the premises were 
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the homestead of the defendants, that the mortgage was 
acknowledged by the cashier of the plaintiff bank, who was 
also a stockholder therein, and that said mortgage was not 
properly witnessed. The answer and cross-petition of the 
Newman Grove bank also presented the three defenses 
just mentioned and, further, that the plaintiff held other 
security for its debt in the way of a chattel mortgage for 
the sum of $750 upon eight head of horses belonging to 
defendant Niklasson, and requesting a marshalling of 
assets requiring the plaintiff to first exhaust its chattel 
security. The answer further alleged that on July 13, 
1925, defendants Niklasson executed a quitclaim deed of 
the mortgaged premises to the plaintiff, that said deed 
was recorded August 20, 1925, and that thereby the parties 
to said deed intended that plaintiff’s mortgage should be 
merged therein, and that said plaintiff’s debt had been fully 
paid. The plaintiff replied to said cross-petition, and ad- 
mitted the execution of the note and mortgage of the 
Newman Grove bank, denied that the premises were the 
homestead of the Niklassons, denied that the cashier, J. L. 
Carter, who took the acknowledgement of plaintiff’s mort- 
gage, was a stockholder in plaintiff’s bank, admitted the 
execution of the quitclaim deed, but denied that it was 
taken in settlement or discharge of plaintiff’s mortgage or 
that the mortgage was merged in said deed, admitted it held 
a chattel mortgage, as alleged, upon eight horses, but al- 
leged that two of said horses had been sold for $150 and 
the amount credited upon defendant’s note, and that upon 
execution of said deed the mortgage upon the remainder 
of said horses had been released to the mortgagor. Upon 
the filing for record of the quitclaim deed above mentioned, 
plaintiff filed a dismissal with prejudice as to Sven and 
Augusta Niklasson of his action to foreclose. 

Upon this record a number of questions are presented, 
three of which may be disposed of very briefly: (1) The 
cashier, Carter, is not shown to have been a stockholder 
in the St. Edward bank, and therefore, was competent to 
take the acknowledgment of and witness the mortgage 
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to that bank; (2) the evidence fails to show that the prem- 
ises in question was the homestead of the Niklassons, and 
(3) the evidence shows that the mortgage was properly 
witnessed. 

Several questions remain for consideration: 

1. Whether the mortgage of the St. Edward bank was 
merged in the title conveyed by the quitclaim deed. Ordi- 
narily, when a lesser and a greater estate in the same land 
unite in one person, the former is extinguished and becomes 
merged in the latter; but in equity the question of merger 
depends upon the intention of the parties, and in absence 
of direct evidence or circumstances indicating such inten- 
tion, when other liens or rights have intervened between 
the prior lien and the deed, it will be presumed that the 
intention of the prior lienholder was to preserve it as 
against such intervening claims. Citizens State Bank v. 
Petersen, 114 Neb. 809; Wyatt-Bullard Lumber Co. v. 
Bourke, 55 Neb. 9. The evidence in this case is insufficient 
to establish an intention of the mortgagee that the mort- 
gage should merge in the title, and therefore the lien of 
plaintiff’s mortgage was not subordinated to that of the 
Newman Grove bank; the latter mortgage was made ex- 
pressly subject to that of plaintiff, and plaintiff is entitled 
to hold his lien for the protection of his title as against 
the mortgage of the Newman Grove bank. 

2. The original petition of the St. Edward bank con- 
tained an allegation that the defendant Niklasson defaulted 
in the payment of interest upon the first mortgage of 
$10,000, and that for the purpose of protecting its security 
plaintiff paid said interest in the sum of $666.79, taking an 
assignment of the coupon evidencing the same, and claimed 
the right to add said amount to its mortgage. This was 
allowed by the district court and included in the amount 
found due the plaintiff. We think this was error. The 
mortgage of plaintiff provided that, if the mortgagors 
should fail to pay the taxes on said land or to have the 
improvements thereon insured, the plaintiffs might pay the 
same and add the amount thereof to the mortgage debt, 
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but contained no provision for the payment of interest 
upon the first mortgage. Furthermore, plaintiff had dis- 
missed his action of foreclosure as to the Niklassons with 
prejudice, and therefore no action was pending for that 
purpose. If the action could be deemed still pending as a 
foreclosure of the first mortgage by the assignee of the cou- 
pon, the petition is defective for want of an allegation that 
no proceedings at law had been had for the collection there- 
of, and facts showing such a breach of conditions of the 
prior mortgage as give a right to foreclose the same. 
United States Trust Co. v. Miller, ante, p. 25. Further- 
more, the dismissal was without reservation and carried 
with it the claim upon the coupon. We are therefore of 
the opinion that the plaintiff’s lien should be reduced by 
the amount allowed on this item, to wit, $726.99. 

3. It is contended by the Newman Grove bank that the 
plaintiff should be required to exhaust its chattel mortgage 
security before being allowed to foreclose its mortgage 
upon the real estate, or that its lien should be reduced to 
the extent of the value of such chattel security. It appears 
that upon execution of the quitclaim deed the plaintiff 
released its chattel security, and the question is whether, 
under the doctrine of marshalling of assets, it should be 
required to credit the value thereof as against the claims 
of the Newman Grove bank. We have held, contrary to 
defendant’s contention, in Ocobock v. Baker, 52 Neb. 447, 
that, in the absence of notice by the junior lienholder 
that he would require the senior to first exhaust the prop- 
erty not covered by the junior lien, a release of ‘the latter 
property from the senior lien would not subrogate the 
junior lien to a first lien upon the property covered by both 
liens. See, also, 26 Cyc. 935b, where it is said: “In any 
case the prior incumbrancer is entitled to notice of the 
existence of the junior claim, and of the intention of the 
junior creditor to compel the former to make his election 
in compliance with this principle.” No such notice was 
here given prior to the release of the chattel mortgage. 

4, The further contention of defendant that the note 
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and mortgage of St. Edward bank was usurious cannot be 
sustained, for the reason that the defense of usury is per- 
sonal to the debtor, his privies and sureties. Building & 
Loan Ass’n v. Walker, 59 Neb. 456; Male v. Wink, 61 Neb. 
748. By the execution of the quitclaim deed the Niklassons 
waived the defense of usury so far as the mortgaged prop- 
erty was concerned, and the Newman Grove bank cannot 
make it, as it is neither a privy nor surety. 

We conclude that the judgment of the district court is 
without error except as to amount of the lien of St. Edward 
bank, and with that exception is affirmed. With respect 
to the lien of said bank, the judgment is reversed and 
cause remanded, with instructions to correct the decree by 
fixing the amount of said lien at $6,040.56 with interest 
as provided in the decree. 

AFFIRMED IN PART, AND REVERSED IN PART. 


LUCILE BOOMER, APPELLANT, V. LANCASTER COUNTY, 
APPELLEE. 


FiIteD APRIL 6, 1928. No. 26083. 


1. Highways: MAINTENANCE: CARE REQUIRED. “A county cannot 
be held to be an insurer of those who have occasion to use 
a county highway in process of repair. It is required to use 
such care as, under the circumstances, is reasonable and ordi- 
nary in its inspection of the highway and in the execution of 
such repairs as it finds necessary or undertakes to make. It is 
required to use reasonable and ordinary care to maintain the 
highways reasonably safe for the traveler using them while in 
the exercise of reasonable and ordinary care.” Frickel v. Lan- 
caster County, 115 Neb. 506. 
2. Appeal: NoNPREJUDICIAL ERROR. Where, under the evidence, 
a court should sustain a motion made by the defendant for a 
directed verdict in favor of defendant, but refuses so to do, 
and, after instructions by the court submitting the case to the 
jury, the jury returns a verdict in favor of the defendant, 
this court will not review the instructions to determine if 
there was error in connection therewith; such error, if any, 
would be without prejudice to the real rights of the plaintiff. 


‘ 
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APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


Clinton J. Campbell, Harry R. Ankeny, Don D. Elliott. 
and Verda Vallier, for appellant. 


Charles E. Matson, Max G. Towle and Farley Young, 
contra. 


Heard before Goss, C. J., ROSE, DEAN, GOOD, THOMPSON, 
EBERLY and HowELL, JJ., and REDICK, District Judge. 


Goss, C. J. 

This is an appeal by plaintiff from a judgment on a 
verdict of the jury against her. She sued the county for 
damages for personal injuries received while riding in an 
automobile upon the public highway, claiming that her 
injuries were proximately caused by the unsafe condition 
of the highway. . This is the second time the cause has 
been before this court. In the former trial, the court 
sustained the motion of the defendant at the end of plain- 
tiff’s evidence and directed a verdict for the county. On . 
review the judgment was reversed. Boomer v. Lancaster 
County, 115 Neb. 295. On this trial the evidence of both 
sides was presented to the jury, the court overruled the 
motions of the defendant to direct a verdict in its favor 
at the conclusion of the testimony for the plaintiff and 
again at the conclusion of all the testimony, the case was 
submitted to the jury and it returned a verdict for the 
county. 

The reader is referred to the former opinion for the 
general layout of the case, though the details are somewhat 
different here. While plaintiff’s brief says that the evi- 
dence on her behalf is substantially the same on the second 
trial, we find that the evidence now leaves us with quite a 
different impression of the facts than we had when we 
reviewed the first trial. The evidence on behalf of the 
plaintiff shows that, in the middle of the roadway at the 
end of the pavement south of the penitentiary, there stood 
a large post in front of which, as shown in the picture 
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offered by plaintiff, was a sign on another post indicating 
“Closed road” and some other words not readable in the 
photograph. Leaning off to the east from these obstruc- 
tions was a plank barricading several feet east of the center 
of the road. Plaintiff saw this and testified that when 
the party reached that point there was a conversation 
between Walter Larson, who was then driving, and Donald 
Robb about the road being closed south of that point, and 
that Donald said in substance that the road had been closed 
but he thought they could get through now. It seems 
that Donald had driven to the end of the pavement a few 
weeks earlier, had found the sign there and two planks 
barricading both tracks and so had turned around there. 
Not long after driving past this point the car was stopped 
and Larson and plaintiff, who were in the front seat, ex- 
changed seats with Donald Robb, and another of the girls 
and Donald Robb drove the car from that time until the 
accident occurred. The culvert where the plaintiff was 
injured is about two and one-half miles south of the peni- 
tentiary. The culvert was undergoing repair. The county 
had excavated a considerable portion of the east part of 
the roadway occupied by the culvert but had left a passage- 
way for traffic between the dirt excavated and the north 
end or banister of the culvert. On account of the fresh 
dirt and the size of the pile thereof, the passageway was 
not so level nor so smooth as is ordinarily the case in a 
highway, but the pictures of it taken the next day do 
not show that there would be any difficulty in driving 
through it in the exercise of ordinary care. A driver of 
a bus who testified in the case said the Beatrice busses 
drove through there four times daily. These busses re- 
quire a clearance of 18 inches in excess of the ordinary 
touring car. 

Donald Robb testified he was driving 30 to 35 miles per 
hour, that he did not see any red light or the pile of dirt 
and did not see the dirt until within two or three car 
lengths of it. He then swerved the car toward the open- 
ing, but the car struck the west banister, tore off the rear 
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door and the right rear of the car, threw the plaintiff over 
the banister into the mud and water and turned part way 
around a little south of the culvert. Five of the six mem- 
bers of the party testified on the trial. None of them saw 
any signs other than the one referred to as at the end of 
the pavement and none of them saw the red lantern on 
the dirt pile at the culvert until after the accident. The 
fact that they did not see the signs nor the red light does 
not prove that the signs and lights were not visible. 

That there was a red lantern at the west side of the 
dirt pile to mark it, and the open passageway between it 
and the west end or banister of the culvert is established 
so well by the evidence that a jury could not find other- 
wise and be within the truth. Indeed, it was so established 
by the witness, E. D. Stewart, who testified on behalf of 
plaintiff. He lived about 150 yards north of the culvert 
on the west side of the road and was the first one to arrive 
there after the injury to plaintiff. He testified that he 
saw the red lantern there that night, that it was burning, 
and that it could have been seen by those approaching from 
the north for a distance of 250 to 300 yards. This red 
light was on a stick at the west side of the bank. This 
witness testified that a picture taken the next morning did 
not show the lantern extending quite so far out over the 
east track as the lantern ordinarily did. The picture shows 
the lantern plainly visible from the north where the camera 
was located. Mr. Stewart testified to the sign at the south 
end of the pavement; he testified that there was another 
sign “right on the shoulder of the road at McNeil’s place 
about half a mile north of the culvert where the accident 
was, with the words on it ‘Road under construction’ or 
something to that effect.” 

The testimony on behalf of the county is in effect cumu- 
lative of what is indicated as the evidence of the plaintiff 
heretofore abstracted. The inevitable impression on the 
reader, as it must be upon a juror, is that the county 
was not negligent in the matter of having the roadway 
open for general travel, nor was it negligent at the culvert. 
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It would have been a great hardship to those living along 
the line and to those having business there to barricade 
the road against all travel during all the time of the im- 
provement of the road. It was sufficient if such signs and 
warnings were given, and such passageways past the im- 
provements were provided, so that one driving with due 
and ordinary care might go through without mishap. The 
pictures offered by the plaintiff and received in evidence 
and the testimony offered by plaintiff show that such signs 
and warnings were provided for those who would look and 
see, and such a red light was provided at the culvert as to 
call attention to special danger, and then such ample pas- 
sageway was there provided as to protect fully one who was 
proceeding on the highway at that point with ordinary 
care in all the circumstances of the occasion. We said in 
Frickel v. Lancaster County, 115 Neb. 506: 

“A county cannot be held to be an insurer of those who 
have occasion to use a county highway in process of re- 
pair. It is required to use such care as, under the cir- 
cumstances, is reasonable and ordinary in its inspection 
of the highway and in the execution of such repairs as it 
finds necessary or undertakes to make. It is required to 
use reasonable and ordinary care to maintain the high- 
ways reasonably safe for the traveler using them while 
in the exercise of reasonable and ordinary care.” 

We are of the opinion from the evidence that the county 
was not at all negligent in the premises and that the proxi- 
mate cause of the unfortunate and deplorable injury to the 
. plaintiff was the want of care in driving the car in which 
she was riding. 

So the court might well, in this trial, have sustained 
the motion for a verdict in its favor made by the county 
at the conclusion of plaintiff’s evidence and renewed at 
the conclusion of all the evidence. This view renders it un- 
necessary for us to consider the many assignments of error 
set up and argued by the plaintiff, having to do with errors 
alleged to inhere in the instructions given by the court. 
The jury having arrived at a verdict for the defendant, 
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which would have been justified by direction of the court, 
whatever errors the court may have made in the instruc- 
tions given are without prejudice to the plaintiff. 

Where, under the evidence, a court should sustain a 
motion made by the defendant for a directed verdict in 
favor of defendant, but refuses so to do, and, after instruc- 
tions by the court submitting the case to the jury, the jury 
returns a verdict in favor of the defendant, this court will 
not review the instructions to determine if there was error 
in connection therewith; such error, if any, would be with- 
out prejudice to the real rights of the plaintiff. 

So the judgment of the district court is 

AFFIRMED. 

Note—Scee Highways, 2 A. L. R. 721; 18 R. C. L. 808; 
3 R. C. L. Supp. 40; 4 R. C. L. Supp. 808; 5 R. C. L. Supp. 
694; 29 C. J. 680 n. 63, 67. 


MICHAEL REGAN, ALIAS JACK REGAN, V. 
STATE OF NEBRASKA. 


FILED APRIL 6, 1928. No. 26230. 


Criminal Law: BuRGLARY: REFUSAL OF CONTINUANCE. A defendant 
was charged with having made an attempt to burglarize a bank 
by forcibly and violently putting in fear certain of the bank 
officers. He was armed at the time with a revolver which he 
discharged over the head of the cashier. He was positively 
identified as the person who attempted to commit the burglary 
by more than ten witnesses. The defendant maintained that 
he was in New Jersey when the attempted burglary was per- 
petrated and tendered affidavits to establish that alleged fact 
if a continuance was granted. The court overruled his appli- 
cation, and, in view of the evidence, we do not think the court 
erred in its ruling. Held, that the identity of the defendant 
was abundantly established by the evidence and that the court 
did not err in denying a new trial. 


ERROR to the district court for Dodge county: FRED- 
ERICK W. BUTTON, JUDGE. Affirmed. 


Merrow & Murphy, for plaintiff in error. 
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O. S. Spillman, Attorney General, and Richard F. Stout, 
contra. 


Heard before Goss, C. J., RosE, DEAN, Goop and 
HOWELL, JJ. 


DEAN, J. 

Michael Regan, alias Jack Regan, hereinafter called the 
defendant, was informed against in Dodge county and 
there charged with having entered in the daytime the First 
National Bank of Hooper, and that he “then and there in- 
tending by violence and by putting in fear the persons in 
charge thereof, to steal, take and carry away * * * certain 
money, goods, chattels, and other property belonging to 
said bank and depository, did then and there unlawfully, 
feloniously, forcibly and by violence put in fear one Nor- 
man Shaffer, cashier, one William Basler, teller, and one 
Marvin Fritz, bookkeeper, then * * * in charge of and con- 
nected with said bank and depository” as officers and em- 
ployees thereof. The jury returned a verdict of guilty 
and the court sentenced the defendant to the penitentiary 
for a term of 20 years. The defendant’s motion for a 
new trial was denied, and he prosecutes error. 

From the state’s evidence it appears that the defendant 
and an unidentified man, on November 12, 1926, entered 
the bank together shortly after the noon hour. Shaffer 
was reading a newspaper when the defendant and his 
companion, unnoticed, entered the bank. On looking up, 
Shaffer saw the defendant standing in front of the cash- 
ier’s window with a gun pushed through the bars. With 
an oath, the defendant said to Shaffer, “Stick ’em up.” 
But Shaffer dropped behind the counter and in a crouching 
posture entered the customers’ room. He testified that 
the defendant discharged his revolver and the bullet was 
imbedded in the transom of the door that led from the 
directors’ room to the street. Shaffer then saw Fritz com- 
ing out of the clothes closet, and he, Shaffer, ran out of 
the building and ordered a telephone operator to blow 
the fire whistle. He immediately returned to the bank, 
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but the defendant had gone away taking nothing with 
him. When the defendant appeared at the window, Shaf- 
fer saw no masks or covering worn by either the defendant 
or his companion and never before had seen either of 
them. At the trial Shaffer testified in respect of the sort 
of clothing worn by the defendant when he first entered 
the bank. He said the defendant had a mark or a scar on 
his cheek, which was plainly visible at the trial, and also 
a beard of a few days’ growth; that his collar was turned 
up; that he wore a brown hat with the brim partly pulled 
down, and that defendant’s eyes were blue. He also ob- 
served that the defendant’s companion was the smaller of 
the two. Shaffer saw the defendant two or three times 
at the Dodge county jail when he went with witnesses 
who came to identify him. 

Subsequently, learning that the defendant was in jail 
_ at Paterson, New Jersey, the witness and Sheriff Johnson 
of Dodge county, on or about May 9, 1927, went to Pater- 
son, and from among 26 men lined up in the jail, all 
dressed alike, the witness testified that he identified the 
defendant as one of the men who attempted the burglary 
at Hooper. On the way back from Paterson to Dodge 
county, Shaffer and the sheriff and the defendant rode in 
the same coach, but no conversation was had with the de- 
fendant about the attempted burglary. The defendant, 
however, pleaded an alibi and protested that he had never 
been so far west as Dodge county. 

The bookkeeper of the bank testified that he saw the 
defendant two days before the attempted robbery when the 
defendant obtained small change for a 10-dollar bill. He 
recognized him on November 12 as the same man when the 
defendant grabbed him and ordered him to put his hands 
up. This witness did not see the defendant again until 
he was brought back from New Jersey, when he recog- 
nized him. The teller of the bank likewise identified the 
defendant as the man who made the attempted burglary. 
The defendant was also identified by Lorena and Clara 
Herman, two school girls, who lived about a block fronf 
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the bank, as being the man whom they saw coming from 
the bank on November 12 and enter a car that was parked 
in front of their home. These girls testified that another 
man was with the defendant and that one of them had 
a gun in his hand. Two other school girls also recognized 
the defendant as the man who picked them up and took 
them to school in his car shortly before the bank was 
robbed. John Lehman, the sheriff at Columbus, was noti- 
fied by state sheriff Condit of the attempted robbery. He 
saw the car in which the defendants rode and ordered its 
occupants to stop, but they refused and he shot after them, 
but the car got away. In fact, the record conclusively 
shows that the defendant was identified by more than ten 
people who testified that they had seen him in the vicinity 
of the bank at the time in question here. 

The defendant testified that he could establish the fact, 
and produced affidavits in support of his contention, that 
he was in New Jersey at the time of the burglary, and he 
made a showing for a continuance, by affidavits, in order 
that he might obtain the depositions of his alleged alibi 
witnesses. But the court overruled the defendant’s appli- 
cation and, in view of all the evidence before us, we do not 
think the court erred in its ruling. 

The defendant complains that the penalty imposed is 
too severe and asks that we reduce the sentence. In view 
of the facts, we do not think the sentence should be re- 
duced. When a man enters a bank or any other building, 
and brandishes a loaded revolver, or other deadly weapon, 
with a view to obtaining money, or other thing of value, 
by force or by putting in fear the person or persons in 
charge of such bank or building, a sentence of 20 years in 
the penitentiary is none too severe. The act of the defend- 
ant was the act of a malignant desperado who was bent 
on accomplishing his evil purpose at any cost, even to the 
taking of human life. 

The defendant also assigns as prejudicial error the giv- 
ing of every instruction which was submitted by the court. 
But the instructions are not discussed nor are the alleged 
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errors, pointed out. It follows that this assignment of al- 
leged error cannot be considered by us. Other assign- 
ments of alleged error are urged which we do not find it 
necessary to discuss and do not decide. Finding no re- 
versible error, the judgment of the district court is 
AFFIRMED. 

HOWELL, J., concurring. 

In addition to the reasons stated in the foregoing opin- 
ion, when the motion for continuance was presented and 
supported by affidavits, the county attorney agreed “if the 
witnesses named in said affidavits were present in court 
they would testify to the facts set forth in said affidavits.” 

In an order denying a continuance it is recited: “There- 
upon the county attorney stated in open court that he 
would stipulate that if the witnesses named in said affida- 
vits were present in court at the time of trial they would 
testify to the facts set forth in said affidavits.” The affida- 
vits related to witnesses whose only evidence would be to 
support an alibi. A situation might arise when a defendant 
would be prejudiced by being denied the privilege of hav- 
ing the jury hear and see the witnesses testify. This is 
not such a case. Most, if not all, of the testimony would 
have been in the form of depositions had the case been 
continued. 


DAWSON COUNTY STATE BANK, APPELLEER, V. GUY A. 
TEMPLE ET AL., APPELLANTS. 


FILep APRIL 6, 1928. No. 25707. 


Usury: Morteaces. “A mortgage which, by its express terms, re- 
quires the mortgagor to pay the maximum legal rate of interest 
on the debt which it secures, and, in addition, to pay the taxes 
on the mortgagee’s interest in the mortgaged premises, is 
usurious.” Stuart v. Durland, 115 Neb. 211. 


APPEAL from the district court for Dawson county: 
Isaac J. NISLEY, JUDGE. Reversed, with directions. 


T. M. Hewitt, for appellants. 
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W. A. Stewart, contra. 


Heard before Goss, C. J., ROSE, DEAN, GOoD, THOMPSON 
and HowELL, JJ., and LANDIS, District Judge. 


Goop, J. 

This is an action to foreclose two real estate mortgages, 
and incidentally to include therein the taxes on the mort- 
gaged premises paid by the mortgagee. Usury was 
pleaded by the defendants as a defense to each of the 
mortgages. The trial court found for plaintiff and entered 
a decree of foreclosure for the full amount of both mort- 
gages, with interest and taxes. Defendants appeal. 

From the record it appears that on the 27th day of 
June, 1921, defendants Guy A. Temple and wife executed 
and delivered to plaintiff two promissory notes, each for 
$5,000, and maturing, respectively, on December 27, 1921, 
and June 27, 1922, each bearing interest at the rate of 
10 per cent. per annum from date until paid. Each of the 
promissory notes was secured by a mortgage on real 
estate in Dawson county. Each of the mortgages con- 
tained provisions requiring the mortgagors to pay all taxes 
and assessments levied upon the mortgaged real estate and 
all other taxes, levies and assessments levied upon the mort- 
gages or the notes which they were given to secure. 

The facts in the instant case are practically identical 
with those presented by the record in Stuart v. Durland, 
115 Neb. 211, and the decision in that will control the 
decision in this case. In Stuart v. Durland, it was held: 
“A mortgage witich, by its express terms, requires the 
mortgagor to pay the maximum legal rate of interest on 
the debt which it secures, and, in addition, to pay the 
taxes on the mortgagee’s interest in the mortgaged prem- 
ises, is usurious.” Under this holding the defense of usury 
is sustained by the record. 

It appears that the mortgagee has paid taxes upon the 
mortgaged premises, a part of which would represent taxes 
upon the mortgagee’s interest and a part on the mortgagors’ 
interest in the real estate, but there is nothing apparent 
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in the record from which it can be determined what por- 
tion of the tax paid was upon the respective interests of 
the mortgagors and the mortgagee in the real estate. 

Following the ruling in Stuart v. Durland, supra, the 
judgment of the district court is reversed, and the cause 
remanded, with directions to allow plaintiff a decree of 
foreclosure for the principal of its mortgages without in- 
terest; also to allow plaintiff a recovery for that part of 
the tax which was paid upon the mortgagors’ interest in 
the real estate and to adduce additional evidence to estab- 
lish the amount thereof. On this latter amount plaintiff 
is entitled to recover interest. 

REVERSED. 


NATHAN ELSON & COMPANY, APPELLANT, V. H. BESELIN & 
SON, APPELLEE. 


Firep Apri 6, 1928. No. 25167. 


1. Contracts:. CONSIDERATION. Mutuality of obligation of both 
parties to a contract is not essential to effectuate a binding 
agreement where there is a separate valid consideration as an 
inducement to the agreement; and where one of the parties 
to an exclusive sales agency agreement discontinues and dis- 
mantles his own factory of a competing line of merchandise, 
as a condition to being given the agency, otherwise optional, 
the performance of such condition constitutes such a sufficient 
consideration. 

2. Trial: Contract: BreacH: Damaces: Parou Evipence. In 
an action for damages for breach of a contract of an exclusive 
sales agency for a manufacturer of cigars, oral testimony 
of an expert accountant of the agent’s gross and net income 
and the apportioned expenses and profits of the agent’s business 
held not error when no specific objection was made at the time 
the testimony was offered, it appearing such records were 
offered to opposing side and could have been obtained by sub- 
poena duces tecum. 

8. Principal and Agent: ConTRAcT: BREACH: WaAtverR. Where 
a manufacturer of cigars and a wholesale jobber enter into 
an oral agreement appointing the latter exclusive sales agent 
of the manufacturer in a specified territory, and the agent is 
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allowed certain discounts on monthly settlement if paid within 
an agreed time, a continuance of the relation by accepting 
orders after continual breach of such condition by the buyer 
constitutes a waiver thereof. 

SALES AGENCY: CONSTRUCTION. Where an exclusive 
sales agency contract provides, among other things, that the 
agent would have to sell at least $60,000 worth of goods a year 
in order to hold the agency, without specific reference to the 
duration of the agreement, such agent would be entitled to 
the sales for a full year to determine whether he had met that 
condition. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Stout, Rose, Wells & Martin and Decker & Golden, for 
appellant. 


Andrew M. Morrissey and Weaver & Giller, contra. 


Heard before Goss, C. J., EBERLY, DEAN, Goop and 
HOWELL, JJ., and BRoApDY, District Judge. 


BrRoabDy, District Judge. 

This action was brought by the plaintiff to recover the 
balance of a running account for cigars sold to the de- 
fendant, to which the defendant counterclaimed for dam- 
ages from the plaintiff for breach of an oral contract mak- 
ing defendant the exclusive sales and distributing agent 
for the plaintiff in a specified territory. Defendant ad- 
mits the plaintiff’s account. Hence, the only issues in the 
case are upon the defendant’s counterclaim, and, as pre- 
sented by argument and briefs of counsel, are: (1) That 
the contract, as pleaded and proved, upon which the coun- 
terclaim is based, is void for want of mutuality in that 
no binding obligation on either party is shown. (2) That 
the court erred in permitting an expert accountant to tes- 
tify as to the contents of defendant’s books of accounts 
from his personal examination without having the books 
before him in court. (3) Waiver of default in payments 
by performance thereafter. (4) Duration of the agree- 
ment which is indefinite as to time. 


Vou. 116] JANUARY TERM, 1928. 731 
Elson & Co. v. Beselin & Son. 


Plaintiff is a manufacturer of cigars in Chicago and 
the defendant a wholesale jobber and, prior to making the 
contract with plaintiff, was a manufacturer of cigars in 
Omaha. In the summer of 1921 plaintiff, desiring to se- 
cure the defendant to handle its line of cigars, began 
negotiations toward that end, and the defendant placed 
a few trial orders with the plaintiff, and in November of 
the same year defendant took on an exclusive selling agency 
for two brands of plaintiff’s cigars in a territory of Ne- 
braska and part of western Iowa. By cross-petition the 
defendant alleges that the parties, at that time, entered 
into an oral contract substantially as follows: That plain- 
tiff agreed to give the defendant the exclusive sale agency 
in the territory, mentioned for the sale and distribution 
of two brands of cigars known as Ben Bey and [Illiad, 
conditioned that the defendant would discontinue its cigar 
factory in Omaha and also discontinue handling all com- 
peting brands of cigars, push the sale of plaintiff’s cigars 
and increase its force of salesmen; and that defendant 
would have to sell at least $60,000 worth of cigars per 
year in order to hold the agency. Defendant alleges full 
performance of the above conditions on its part, in that it 
dismantled and discontinued its factory and the brand 
of cigars that it had been making, also stopped jobbing 
certain other cigars which were deemed as competitors, 
employed an extra traveling salesman and generally cen- 
tered their efforts at selling plaintiff’s cigars; and claim 
they sold more than $120,000 worth of plaintiff’s cigars a 
year until in March, 1923, at which time the plaintiff can- 
celed the defendant’s agency without cause. 

Plaintiff then brought this action to recover the balance 
for goods sold in the sum of $8,040.80. This amount in- 
cluded accounts from December 15, 1922, to March 5, 1923. 
The defendant counterclaims for damages for such breach 
of the agency contract. Plaintiff, by reply, denies the 
facts pleaded in the counterclaim and claims defendant 
breached its contract in that it did not make payments as 
required or sell sufficient cigars to satisfy plaintiff. Ver- 
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dict and judgment were for defendant on its counterclaim, 
after deducting the amount of plaintiff’s claim, which was 
admitted by the defendant, and awarded defendant 
$8,018.36. Plaintiff appeals and is the appellant in this 
court, and will be hereafter called the plaintiff. 

First. As to the first question, that the contract of 
agency is wanting in mutuality. The plaintiff contends 
that the contract, if there was such an agreement, did not 
bind either party to buy or sell any specific quantity ‘of 
goods and, therefore, the agreement was lacking in mu- 
tuality, or, as otherwise stated, it was a promise for a 
promise calling for a will, want or wish performance on 
the part of the defendant and therefore unenforceable and 
cites many cases in support of that theory. There can 
be no dispute of that general rule of law, if applicable. 
State v. Holcomb, 46 Neb. 612. The question is, is it 
applicable to the circumstances of this case. Only con- 
fusion could arise from an attempt to discuss the various 
cases dealing with this question. We think the law govern- 
ing is clearly and well stared in 6 R. C. L. 686, sec. 93. 
It is as follows: 

“As a promise by one person is merely one of the kinds 
of consideration that will support a promise by another, 
mutuality of obligation is not an essential] element in every 
contract. Therefore, to say the least, language which is 
susceptible of the interpretation that consideration and 
mutuality of obligation are two distinct elements lacks pre- 
cision. Consideration is essential; mutuality of obligation 
is not unless the want of mutuality would leave one party 
without a valid or available consideration for his promise. 
The doctrine of mutuality of obligation appears therefore 
to be merely one aspect of the rule that mutual promises 
constitute considerations for each other. Where there is 
no other consideration for a contract, the mutual! promises 
must be binding on both parties. But where there is any 
other consideration for the contract, futon ity of obliga- 
tion is not essential.” 

Also: “If mutuality, in a broad sense, were held to be 
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an essential element in every valid contract, /* * * there 
could be no such thing as a valid unilateral or option con- 
tract.” 6 R. C. L. 687, sec. 94. 

As above noted, “where there is any other consideration 
for the contract, mutuality of obligation is not essen- 
tial.” If defendant dismantled its factory and discontinued 
all competing cigars, as we assume it did, that certainly 
was a detriment to the defendant which would independ- 
ently supply a consideration for the contract. While, 
under the terms of the agreement, the defendant may not 
have been obligated to buy any specific quantity of cigars, 
there was a sufficient consideration passing from the de- 
fendant which would bind the plaintiff to accept orders 
from the defendant sufficient to meet its needs so long as 
the defendant met the other yearly requirements. 

The question whether the defendant, under the evidence, 
obligated itself to buy $60,000 worth of cigars per year 
‘was determined by the verdict. And, too, the plaintiff 
requested an instruction which, in effect, submitted the 
‘question of mutuality to the jury, which was given by the 
court. , 

Second. Plaintiff contends that the admission of oral 
testimony of an expert accountant as to the contents of 
defendant’s books without first producing the books for 
which plaintiff claims it made timely demand was reversible 
error, and cites Bee Publishing Co. v. World Publishing 
Qo., 59 Neb. 718. That case holds that similar evidence 
was not the best evidence, and that the other party had 
the right to cross-examine the witness with the books be- 
fore him. In the case at bar the testimony brought out, 
by the witness went to the question of the damages sus- 
tained by the defendant. The plaintiff claimed that with- 
out this testimony there is a total lack of evidence as to 
the damages sustained. The testimony was a summary of 
the business done by defendant, as made by him from 
the defendant’s books and records, and particularly the 
total sales, income and cost of overhead of that business, 
both on a yearly and monthly basis, apportioned to trans- 
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actions with the plaintiff separate from its other business. 
There was no definite objection to the testimony until 
after the witness had told his story, and at the close of his 
examination in chief a general objection to the whole was 
made on the grounds of no foundation and that the source 
of witness’ investigation had not been authenticated as 
required by law or produced or made available to the plain- 
tiff. Witness had previously, without objection, testified to 
sales per month by defendant of plaintiff’s cigars. In the 
examination of another witness it appears that all of de- 
fendant’s records, which plaintiff’s counsel had previously 
called for, were in court and were turned over to plaintiff’s 
counsel, and records not called for could have been secured 
by subpcena duces tecum. Therefore, in view of the con- 
dition of the record and the absence of timely motion and 
objection, the retention of this evidence was not error. 
Miller v. Drainage District, 112 Neb. 206; Conley Camera 
Co. v. Multiscope & Film Co., 216 Fed. 892. The evidence - 
went merely to defendant’s business and profits during 
the time of his dealing with plaintiff. Other witnesses had 
testified to the same subject, only in more general terms, 
to the effect of defendant’s gross business and the propor- 
tion thereof of the plaintiff’s transactions; also of the per- 
centage thereof of defendant’s profits per year, as derived 
from the sale of plaintiff’s goods, which would much more 
than equal the amount of the verdict; therefore the evi- 
dence objected to was at most merely cumulative, even 
though important. 

Third. The plaintiff gave as one of its principal rea- 
sons for cancelation that defendant had repeatedly been 
in default of payments, and for taking out unearned dis- 
counts. It goes without saying that, generally, under a 
contract of this sort, if there is a definite understanding 
as to terms of payment and the buyer breaches those con- 
ditions, the seller, of course, has a right to discontinue 
the relationship without submitting himself to damages. 
In other words, if the buyer first breaches his agreement 
the seller could consider his contract at an end. Even 
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though defendant may have been in default of its payment 
under contract terms, the plaintiff continued to carry on 
under the agreement by accepting and filling orders from 
the defendant, and therefore must be deemed to have 
waived such breaches on the part of defendant. 

Where the aggrieved party does not act upon the breach 
by the other of the terms of a contract, but does anything 
which draws on the other party to execute its agreement 
after default in respect to time, or which shows it is deemed 
a subsisting agreement after such default, it will amount 
to a waiver, as will also a failure to avail oneself of it at the 
first fit occasion and before or when the other begins, 
after default, to act again on the agreement. 6 R. C. L. 
1022, sec. 383; Knowlson v. Pichl, 180 Mich. 597; Carter 
v. Root, 84 Neb. 723. 

Fourth. The contract of agency being indefinite as to 
the time it was to run, what was its duration? Where the 
continuation of a contract is without definite duration 
the law implies a reasonable time, and what is a reason- 
able time is to be determined from the general nature 
and circumstances of the case. When the obligor has ex- 
pended a substantial sum of money or value or has sub- 
stantially rearranged his business, as in this case, prepara- 
tory to engaging upon the terms of agreement for the 
benefit of obligee, he ought, through fairness, to have a 
reasonable time and notice of the cancelation of the con- 
tract in order that he might have a reasonable opportunity 
to put his house in order. And the notice of termination 
should be such as to clearly convey the intention of the 
parties, 13 C. J. 604, sec. 680; 6 R. C. L. 896, sec. 283. The 
foregoing rules are specifically applied to an exclusive 
agency contract in Erskine v. Chevrolet Motors Co., 185 
N. Car. 479, with exhaustive annotations in 32 A. L. R. 
196. 

It is disputed that the plaintiff stated to the defendant 
that the latter would be required to sell at least $60,000 
worth of cigars per year in order to hold the contract. 
The verdict of the jury settled that question in favor of 
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the defendant. The question then arises of the time for 
measuring defendant’s damages, if any. Certainly the 
plaintiff could not cancel the agency contract if the de- 
fendant did not sell that amount of cigars at the end of 
the first month. The same would be true at the end of 
the first six months’ period. We think under the condi- 
tions stated that the defendant would have the volume of 
sales for an entire year before it could be ascertained 
whether or not that particular condition had been met, and 
that the plaintiff could not exercise the option to cancel 
on that ground short of the expiration of a full year. The 
plaintiff canceled the contract when the defendant was well 
into the second year of dealings with the plaintiff, as the 
relations under the contract began in November, 1921. 
There could have been no means by which the parties 
could determine whether the defendant was making the 
required sales until the year had expired in the following: 
November. Without this phase of the case the argument 
of the plaintiff’s counsel would be conclusive. We think, 
however, that the terms and general circumstances would 
render this contract terminable only at the end of a full 
year. 

Defendant alleged that it did, in fact, sell over $100,000 
worth of cigars in the year 1922, and for the two months 
in 1928, before the plaintiff canceled the ‘contract, had in- 
creased its sale. There was evidence to support that alle- 
gation and it was for the jury to consider in arriving at 
a verdict. 

The judgment of the district court .is 

AFFIRMED. 


STATE, EX REL. KEITH COUNTY, APPELLANT, V. WESTERN 
IRRIGATION DistTRIcT DITCH COMPANY ET AL., APPELLEES. 


FILED APRIL 10, 1928. No. 25631. 


Waters: IRRIGATION CANAL: CONSTRUCTION oF BRIDGES. Where an 
irrigation ditch or canal was established in 1897 across a sec- 
tion line and no public road was actually ordered or established 
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on said line until May 15, 1925, there is no authority given the 
county, by virtue of the common law or by statute, and par- 
ticularly by section 2734, Comp. St. 1922, to compel the owners 
of said ditch or canal to erect and maintain a bridge over said 
ditch or canal where it crosses said section line. 


APPEAL from the district court for Keith county: ISAAC 
J. NISLEY, JUDGE. Affirmed. 


L..A. DeVoe and M. M. Maupin, for appellant. 
Beeler, Crosby & Baskins, contra. 


Heard before Goss, C. J., ROSE, Goop, THOMPSON and 
HOWELL, JJ., and LANDIS, District Judge. 


Goss, C. J. 

Plaintiff. sought by mandamus to compel the defendants 
to construct and maintain a bridge or culvert over de- 
fendant’s canal, existing since 1897, so as to carry over. the 
canal a new public road laid out, established and ordered - 
open to public travel by the county board in 1925 on a 
section line. The defendants demurred to the petition and 
the demurrer was sustained. Plaintiff appeals. 

The sole question at issue is whether, under the law 
as existing then and now, it was the duty of the ‘ditch 
company or the duty of the county to provide a bridge 
for this new public road over an old ditch. 

From 1897 to 1913 it probably was the duty of owners 
of railroads, canals or ditches to build bridges within their 
right of way for the accommodation of public roads, re- 
gardless of priorities of establishment. Laws, 1887, ch. 
73; Comp. St. 1911, sec. 53868. But in 1913 this chapter 
was repealed and reenacted to the extent only that it was 
left applicable to railroads. Laws 1913, ch. 89; Rev. St. 
1918, sec. 3016. And that same session of the legislature 
provided for the building and maintaining of bridges by 
drainage or irrigation districts across public highways. 
Laws, 1913, ch. 172, now section 2734, Comp. St. 1922. 
The last-named section and section 8469, Comp. St. 1922, 
relating to duties of owners of ditches, laterals or canals, 
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constructed upon or across any highway, to construct wagon 
bridges “as soon as practicable after such ditch, lateral or 
canal is constructed across such highway,” are the only 
sections of the statute cited to us or found by us to 
which the present question is referable. Section 2734, above 
cited, reads as follows: 

“Whenever any public drainage or irrigation district 
organized under any law of this: state has in the past 
excavated, or shall in the future excavate any ditch, or any 
new channel of any running stream, across the then exist- 
ing public highway, it shall be the duty of the governing 
board of said drainage or irrigation; district and the gov- 
erning board of the county or municipal corporation in- 
volved, to negotiate and agree. for the building and main- 
taining of bridges and approaches thereto on such terms 
as shall be equitable, all things considered, between such 
drainage or irrigation district:and county or municipality ; 
and any such agreement between such governing boards 
that has heretofore been or shall hereafter be entered into 
shall be binding. If said:boards for any reason fail or 
neglect to agree with reference to said matter, then it 
shall be the duty of said drainage or irrigation district 
to restore said highway when so crossed or intersected, 
to its former state as near as may be, or in a sufficient 
manner not to have impaired unnecessarily its usefulness, 
and it shall be the duty of the county or municipal corpora- 
tion involved, as the case may be, to maintain said bridge 
and approaches after the same have been built by said 
drainage or irrigation district: Provided, however, any 
-bridge that may be built by any drainage or irrigation 
district on any county road shall be constructed under the 
supervision of the county board ;and in accord with the 
established plans and specifications of said county board; 
and provided further, the provisions of this section shall 
not set aside, vacate, modify or in any manner affect any 
decree or judgment heretofore rendered by any court.” 

The express language of the section quoted fails to place 
upon a drainage:or irrigation district the duty of building 
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or maintaining bridges unless the ditch or channel be ex- 
cavated across a “then existing public highway.” Accord- 
ing to the petition, the canal:of the defendants was estab- 
lished in 1897, and the highway was not ordered opened 
for public travel until May 15, 1925. It was, therefore, 
not a “then existing public highway” when the canal was 
established. 

Appellant alleged in the petition and argued that the 
section line:so crossed by the irrigation ditch was, at the 
time of the construction of the ditch, a “potential road” 
under and by virtue of section 2607, Comp. St. 1922, de- 
claring section lines to:be public roads and allowing the 
county authorities to open them to public travel whenever | 
the public good requires it, but upon appraisa] and allow- 
ance of damages. This ‘court held that the act declaring 
section lines public roads did not of itself create a lawful 
public highway along such lines, and that, before it can 
have such ;effect, the proper authorities must provide for 
the payment of damages for the right of way. Van Wan- 
ning v. Deeter, 78 Neb. 282, affirmed on rehearing, 78 Neb. 
284. Doubtless.the legislature had in mind not a potential 
highway but a real highway when it used the words ‘the 
then existing highway.” That the common law did not 
so require, and that, in.the absence of an express statute, 
the defendants could not be required to bridge a road 
ordered long after their canal was established, finds support 
in our previous holdings.. Franklin County v. Wilt & 
Polly, 87 Neb. 132; Richardson County v. Drainage Dis- 
trict, 92 Neb. 776. See, also, 4 R. C. L. 478, sec. 28; 9 
C. J..1132, sec. 16; Morris Canal & Banking Co. v. State, 
24 N. J. Law, 62. 

We are of the opinion that, where an irrigation ditch or 
canal was .established in 1897 across a section line and 
no public road was actually ordered or established on said 
line until May 15, 1925, there is no authority given the 
county, by virtue of .the common law or by statute, and 
particularly by section 2734, Comp. St. 1922, to compel the 
owners of said ditch or canal to erect and maintain a bridge 
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over .said ditch or canal where it crosses said section line. 

For the reasons given, the judgment of the district 
court is ° 
AFFIRMED. 


1 


ESTEBAN RAMIREZ, ADMINISTRATOR, APPELLEE, V. CHICAGO, 
BURLINGTON & QUINCY RAILROAD COMPANY, 
ET AL., APPELLANTS. 


FILED APRIL 10, 1928. No. 25521. 


1. Limitation of Actions. As to defendant, an action is deemed 
commenced, within the meaning of the statute of limitations, 
“at the date of the summons which is served upon him.” Comp. 
St. 1922, sec. 8523. 

2. Action: COMMENCEMENT. For the purpose of summoning de- 
fendants in different counties, the action is commenced by filing 
in the office of the clerk of the proper court a petition and 
causing a summons to issue thereon. Comp. St. 1922, sec. 
8567. 


SUMMONS To ANOTHER CoUNTy. When an action is 
rightly brought in any county, the statutory rule permits the 
issuance of a summons to any other county for any one or more 
of the defendants. Comp. St. 1922, sec. 8570. 

4. ‘Process: IRREGULARITIES. An irregularity of the clerk of the 
district court in changing the dates of an unserved summons 
does not necessarily invalidate subsequent service. 

5. Parent and Child. Parents whose negligence is the sole cause 
of injury to their child should not be rewarded for their wrong 
by the recovery of damages from innocent third persons. 

6. Negligence: INFANTS. There are circumstances under which 
performance of the common duty to refrain from inflicting 
wanton or wilful injury is not the full measure of liability 
for failure to protect a child of tender years from known and 
obvious danger on premises to which it resorted for play 
without permission. 


7. AcTION FoR DeaTH. In an action for the wrongful 
death of a boy who fell into an unguarded manhole to a sewer, 
the evidence outlined in the opinion held sufficient to sustain 
a verdict in favor of plaintiff. 

8. : EXCESSIVE VERDICT. A verdict of $6,000 for the wrong- 
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ful death of a child six years of age’ held excessive to the 
extent of $1,000. 


‘APPEAL from the district court for Sheridan county: 
WILLIAM H. WESTOVER,.JUDGE. Affirmed on condition. 


Byron Clark, Jesse L. Root, J. W. Weingarten and P. E. 
Romig, for appellants. 


M. F. Harrington, George M. Harrington and E. C. 
Barker, contra. 


Heard before Goss, C. J.,' ROSE, Goop, THOMPSON, 
EBERLY and HOWELL, JJ. 


Rose, J. 

This is an action to recover $15,000 in damages for 
alleged negligence resulting in the death of Joseph Ramirez. 
At the age of six years, November 5, 1925, he .fell into 
an uncovered manhole .to a sewer containing scalding 
water and steam and died as a result. The names of his 
father and mother were respectively Estéban Ramirez and 
Juana Ramirez. They resided.at the time in the body of 
a railroad boxcar from which the wheels and trucks had 
been removed. It stood on the ground in the railroad 
yards of the.Chicago, Burlington & Quincy Railroad Com- 
pany at Alliance, Nebraska. For the use of the boxcar as 
a residence the Ramirez family paid the railroad company 
$6 a month. The.father of the boy was an employee of 
the railroad company. The boxcar was one of 16 situated . 
in two rows with a space of 25 feet between. Each box- 
car.was occupied by the family of a railroad employee. 
The general direction of the rows of boxcars was east and 
west. Both north and south of them there were railroad 
tracks. Children of railroad employees played on the rail- 
road grounds. The manhole was north of, and near, the 
northern row, a short distance south of a railroad water 
tank, a water treating plant and other builditigs on-the rail- 
road grounds, not far from the boxcar body occupied by the 
Ramirez family. On the date mentioned Cecil F. Buckley 
and Clarence C. Holms, employees of the railroad com- 
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pany, removed the cover from the manhole in the course 
of their employment. The child fell into it and was fatally 
injured. Esteban Ramirez, Administrator of the Estate 
of Joseph Ramirez, deceased, is plaintiff. The Chicago, 
Burlington & Quincy Railroad Company, Cecil F. Buckley 
and Clarence C. Holms are defendants. Details of facts 
thus outlined were alleged in the petition which contained 
pleas that defendants had knowledge of existing conditions 
and surroundings and that the child had a right to be on 
the premises of the railroad company. Negligence imputed 
to defendants was their failure to perform their duty to 
guard the uncovered manhole and their failure to perform 
their duty to warn the child of the danger of falling into 
the opening. 

Defendants, among other things, denied the negli- 
gence charged and alleged that the boy was a tres- 
passer at the place of the accident, that he had been 
warned to keep away, that his parents had been told to 
keep him away, and that his own negligence and that of 
his parents caused his death. 

The alleged facts constituting defenses were put in issue 
by a reply. 

Upon a trial of the case the jury rendered a verdict 
in favor of plaintiff and against all of the defendants for 
$6,000. From a judgment therefor defendants appealed. 

The trial court overruled a challenge to its jurisdiction 
over the persons of Buckley and Holms, defendants, and 
° the ruling is assigned as error. The petition was filed in 
the district court for Sheridan county December 21, 1925, 
the railroad company, Buckley and Holms being sued 
jointly as defendants. Together they were, in effect, 
charged with negligence resulting in a joint liability to 
plaintiff. A summons for Buckley and Holms was issued 
out of the district court for Sheridan county to the sheriff 
of Box Butte county December 22, 1925, and therein was 
served by him on Buckley December 26, 1925, and on Holms 
December 30, 1925. A summons for the railroad company 
was issued out of the district court for Sheridan county 
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to the sheriff. thereof December 22, 1925, but there was a 
delay in service owing to a snowstorm. It was returned 
by the sheriff to the clerk who changed its date from De- 
cember 22, 1925, to January 9, 1926. The return and 
answer days were changed accordingly. In the changed 
form the summons was again delivered to the sheriff of 
Sheridan county and therein served on the railroad com- 
pany January 15, 1926. The position of Buckley and 
Holms on their objection to jurisdiction was stated by 
them as follows: 

“Tt is our contention that until a summons shall have 
been issued that is served upon the resident defendant, a 
court has no jurisdiction to issue a-summons to residents 
of another county who are not in the county at the time 
the petition is filed, and who did not consent to be sued.” 

The statutory authority to issue from the district court 
a summons to the sheriff of another county for defendants 
residing therein was granted in this form: 

“When the action is rightly brought in any county, ac- 
cording to the provisions of this code, a summons shall 
be issued to any other county, against any one or more 
of the defendants at the plaintiff’s request.” Comp. St. 
1922, sec. 8570. 

“A civil action must be commenced by filing in the office 
of the clerk of the proper court a petition,’ says another 
section of the statute, “and causing a summons to be issued 
thereon.”” Comp. St. 1922, sec. 8567. 

These statutory provisions seem to require issuance of 
summons for the resident defendant but do not require 
subsequent service thereof as a prerequisite of jurisdic- 
tion to issue a summons to another county for defendants 
residing therein. After the filing of the petition two sum- 
monses were in fact issued the same day—December 22, 
1925. One of them was directed to the sheriff of Box Butte 
county for Buckley and Holms and was subsequently served 
upon them. The other was issued to the sheriff of Sheridan 
county for the resident defendant, the railroad company, 
and as changed in the manner indicated it was served 
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January 15, 1926. The changing of dates was an irregu- 
larity but did not impair actual service as notice or invali- 
date the summons. The railroad company was properly 
sued and served with summons in Sheridan county. Buck- 
ley and Holms who resided in Box Butte county were 
charged with negligence imputed also to the railroad com- 
pany. Under the petition the three defendants were joint- 
ly answerable to plaintiff in the same action for the same 
liability. The words, “rightly brought,” in the clause, 
“When the action is rightly brought in any county,” relate 
to “the action” for the purpose of summoning defendants. 
The better interpretation of the statute seems to be that, 
for the purpose of summoning resident defendants and 
other defendants residing in another county, the action 
is “rightly brought” upon the filing of a petition charging 
in good faith all defendants jointly with actionable liabil- 
ity to plaintiff and issuing for all defendants summonses 
directed to the sheriffs of the proper counties. In this view 
of the statutes there was no error in the order overruling 
the objection to jurisdiction. 

The principal controversies relate to quastions of evi- 
dence and law applicable to plaintiff’s charges of negligence 
and in defense to alleged negligence of parents and child. 
Defendants contend that actionable negligence on their 
part was not shown, that the negligence of parents and 
child was the proximate cause of the latter’s death and 
that therefore there should have been a peremptory in- 
struction in favor of defendants. The problems for solu- 
tion require consideration of the circumstances surround- 
ing the fatal incident. The manhole was a surface open- 
ing to an underground sewer draining hot water from loco- 
motive boilers and other refuse matter. Over the man- 
hole, level with the ground, was a perforated cast-iron 
cover weighing 80 or 90 pounds, admitting surface water 
and permitting steam to escape. Northwest at a distance 
of 18 feet there was a water treating plant extending from 
the ground to a considerable height where water was 
treated and prepared for locomotive boilers. In the upper 
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part of the plant sediment consisting of sugar, sulphate of 
iron, hydrate of lime and soda ash, forming a sticky sub- 
stance, accumulated. Removal of sludge once in 30 days 
was necessary. It was lowered from the upper part of the 
treating plant in a bucket by means of a rope, carried 18 
feet to the manhole and there emptied into the sewer. To 
perform this task Buckley and Holms came on the grounds 
at 2:45 p.m. on the fateful day. Buckley pried the cover 
from the manhole, went to the treating plant 18 feet away 
and proceeded to remove sediment, filling and lowering 
the bucket which was carried by Holms to the manhole and 
emptied. While thus engaged, when neither was at the 
uncovered manhole, the boy fell into it. Without identify- 
ing him Holms saw his form as he fell. Buckley at the 
instant was out of view. 

On behalf of defendants there is testimony that chil- 
dren of railroad employees residing in boxcar bodies, desig- 
nated in the record as the “Mexican Village,’’ were never 
allowed on the premises north of the boxcars; that chil- 
dren were told not to go there; that they were never in- 
vited to or permitted on that part of the grounds; that 
railroad employees who had charge of the Mexican 
Village and authority over laborers in the railroad 
yards had orders te keep children away from the 
premises north’ of the boxcar bodies where the manhole 
was situated; that children were often taken home from 
there and parents cautioned to prevent further trespassing ; 
that parents of the deceased child were familiar: with exist- 
ing dangers and surroundings, having lived within 50 feet 
of the manhole for two'years, while the father was an 
employee of the railroad company, performing at the time 
of the accident services in the roundhouse northeast of 
the boxcar body in 'which he‘and his family made their 
home; that there were available playgrounds in the open 
space between the rows of boxcar bodies and in an unoccu- 
pied 50-foot strip of ground south of them,, there being a 
fence at the southern boundary of the strip north of the 
railroad tracks and stockyards. 
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Under the circumstances disclosed by the evidence de- 
fendants contend that they owed the parents and child no 
duty except'to refrain from inflicting wanton or wilful in- 
jury, a duty conscientiously performed, citing Shults v. 
Chicago, B. & Q. R. Co., 88 Neb. 272, 91 Neb. 587, and 
Spence v. Polenski Bros.,'Schellak & Co., 110 Neb. 56. 

In each of those cases reference is made to the opinion 
in Chesley v. Rocheford &\Gould, 4 Neb. (Unof.) 768, where 
this language was used: 

“As to the bare licensee who goes as an uninvited guest 
to the premises, no duty is owed by the licensor as long as 
no wanton or wilful injury is inflicted by the act or mis- 
conduct of the licensor or his servants.” 

In that case, however, liability for failure to exercise 
reasonable care to prevent injury from unusual dangers 
under peculiar circumstances was recognized. In a later 
action to recover damages for the death ‘of a child negli- 
gence and contributory negligence were held to be questions 
for the jury, the court quoting with approval the follow- 
ing: 

“Much may depend upon the character of the injury, 
the circumstances under which it occurred, and the size, 
intelligence and maturity of the child.” Tucker v. Draper, 
62 Neb. 66. 

There is wisdom in the precept that parents whose’ neg- 
ligence is the sole cause of injury to their child should 
not be rewarded for their wrong by compensation in dam- 
ages recovered from innocent third persons. There are 
circumstances, however, under which performance of the 
common duty to refrain from inflicting wanton or wilful 
injury is not the full measure of accountability for failure 
to protect a child of tender years from known and obvious 
danger. Did the record present euch a case to the jury 
for determination? 

The railroad company itself created the environment in 
which the Ramirez family lived. The Mexican Village had 
been in existence 20 years. It was a corporate creation 
in the midst of a system of railroad tracks and other rail- 
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road facilities. The railroad company provided the only 
means of ingress and egress. Vehicles entered and left 
at grade. There was a viaduct for pedestrians but they 
sonietimes walked on the railroad tracks. *These were the 
means of access to town, church and school. The boxcar 
home of the Ramirez family was about 8 feet wide and 42 
feet long. They slept in one end and the meals were cooked 
in the other end. They had resided there two years. The 
distance from the Ramirez boxcar to the manhole was 
about 45 feet, there being another boxcar between. There 
was no fence or other obstruction between the Ramirez 
home and the manhole. The boxcars in the rows were 
three or four feet apart. Children went between them to 
the forbidden ground on the north. They played around 
the covered manhole and jumped over it. They did not 
obey the orders to keep away. This was known to de- 
fendants who had given disregarded warnings. There was 
nothing to indicate danger at the manhole when covered. 
Ordinarily the cover was removed for a few hours at inter- 
vals of 30 days. The playground 25 feet wide between the 
rows of boxcars was used at times by delivery trucks and 
other vehicles conveying passengers and supplies to the 
Mexican Village. The other playgrounds 50 feet or more 
in width south of the boxcars were not far from railroad 
tracks, stockyards and the loading platform for stock. 
The warnings and orders to keep away from the grounds 
north of the boxcar bodies did not repress the natural 
and wholesome impulses of children for freedom, light, air, 
sunshine and play or supply the judgment and caution 
lacking in children of tender years. 

At the time of the accident the father of the boy was 
at home changing his clothes for work in the roundhouse. 
His earnings indicated that he was without means to 
employ a servant to care for his boy. Presumably the 
mother was at her household duties. Buckley and Holms 
had knowledge of existing conditions and surroundings and 
were working at or near the place of danger. A watch- 
man at the manhole for a few hours once in 30 days would 
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have prevented the accident. A proper metallic screen 
around the open manhole would have accomplished the same 
purpose without interfering with the use of the sewer as 
a conduit for water and sludge. One or the other of these 
precautions would have saved the boy. To measure such 
a simple and reasonable degree of care with human life and 
sustain the defense as a matter of law under the circum- 
stances on the ground that defendants did not wantonly 
or wilfully inflict injury would disregard common dictates 
of humanity and justice. Plaintiff made a case for the 
consideration of the jury and the evidence is sufficient to 
sustain a judgment in his favor. In this view of the rec- 
ord error prejudicial to defendants has not been found 
in the rulings on evidence or in the giving or refusing of 
instructions. 

The damages allowed by the jury are assailed as exces- 
sive and seem to exceed the amount generally sustained by 
reviewing courts for the pecuniary loss resulting from the 
death of a child of tender years—six years in the present 
instance. The judgment of the district court will stand 
reversed unless a remittitur for $1,000 is filed with the 
clerk of this court within 20 days. If so filed, the judgment 
to the extent of $5,000 will stand affirmed. 

AFFIRMED ON CONDITION. 


IN RE APPEAL OF GEORGE WILKINS. 
GEORGE WILKINS, APPELLEE, V. STATE OF NEBRASKA, 
APPELLANT. ; 


FILED APRIL 10, 1928. No. 26268. 


States: LEGISLATORS: COMPENSATION. For any service that he 
may render as a member of the state legislature, or as a 
member of a senate committee, a state senator can receive from 
the state no other compensation than that provided for by 
section 7, art. III, of the Constitution. 


APPEAL from the district court for Lancaster county: 
WILLARD E, STEWART, JUDGE. Reversed, with directions. 
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J. P. Palmer and Seymour L. Smith, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


Goon, J. 

Plaintiff filed with the state auditor a claim against the 
state of Nebraska for services rendered and expenses in- 
curred. From the auditor’s disallowance of the claim, he 
appealed to the district court for Lancaster county, where, 
after trial, judgment was rendered in his favor. The state 
has appealed. The following facts appear from the 
record: 

Plaintiff was a member of the Nebraska state senate 
for the years 1923 and 1924. During the closing days of : 
the legislative session of 1923, the state senate, by resolu- 
tion, appointed a committee of three of its members, of 
which plaintiff was one, for the purpose of investigating 
charges made by the governor regarding discrepancies in 
the financial reports of some of the departments of the 
state. The resolution empowered the committee to sum- 
mon witnesses and do all things that, in its judgment, were 
necessary to investigate the charges, and provided that 
the committee should report its findings at such time and 
in such manner as, in its judgment, was proper. Immedi- 
ately after the close of the legislative session of 1923, the 
committee met, organized and proceeded to a consideration 
of the work before it. The committee seems to have 
deemed it essential to a performance of its duties to have 
the services of an expert accountant, to examine the ac- 
counts of the departments under investigation. Plaintiff 
is an expert accountant and performed that service. The 
claim which he filed was for services as an accountant 
while a member of such committee and for expenses in- 
curred, aggregating the sum of $4,405.35, of which amount 
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$1,615.35 was for expenditures by plaintiff and $2,760 was 
for compensation for his services rendered. 

Plaintiff does not contend that there was any contract 
or agreement that he should be compensated for his ser- 
vices, but that it was a voluntary service rendered to the 
state, and for which the legislature, in its wisdom, may 
make an appropriation to compensate him. On the other 
hand, it is contended by the state that the service was 
rendered in the performance of official work as a member 
of the legislature, and that under constitutional provisions 
(hereinafter quoted) it was not within the power of the 
legislature to make an appropriation to compensate him 
for such services. It seems to be admitted by the state 
that he may be entitled to recover for any expense in- 
curred in the performance of his duty as a member of 
the senate committee. 

Section 7, art. III, of the Constitution, among other 
‘things, provides: ‘Senators and representatives shall be 
elected for a term of two years. They shall each receive 
the sum of eight hundred dollars for attendance at each 
regular biennial session of the legislature and ten dollars 
for each day in actual attendance at special sessions; but 
in no case shall compensation for attendance at any one 
special session exceed one hundred dollars. They shall also 
be paid ten cents per mile for each mile traveled in once 
going to and returning from each regular or special session 
of the legislature by the most usual route. Members of 
the legislature shall receive no pay nor perquisites other 
than their mileage and salary or per diem, as the case 
may be, nor shall employees receive any other compensation 
than their salary or per diem.” 

Section 9, art. III, of the Constitution, in part, provides: 
“Nor shall any person interested in a contract with, or 
an unadjusted claim, against the state hold a seat in the 
legislature.” 

Section 16, art. III, of the Constitution, provides: ‘No 
person elected or appointed to the legislature shall receive 
any civil appointment to a state office during the term for 
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which he has been elected or appointed, and all such ap- 
pointments shall be void; nor shall any member of the 
legislature, or any state officer be interested, either directly 
or indirectly in any contract, with the state or any county 
or municipality thereof, authorized by any law enacted 
during the term for which he shall have been elected or 
appointed, or within one year after the expiration of such 
term.”’ . 

Section 19, art. III, of the Constitution, provides: ‘‘The 
legislature shall never grant any extra compensation to 
any public officer, agent, or servant after the services have 
been rendered nor to any contractor after the contract 
has been entered into, nor shall the compensation of any 
public officer, including any officer whose compensation is 
fixed by the legislature subsequent to the adoption hereof, 
be increased or diminished during his term of office.” 

A careful consideration of these several constitutional 
provisions clearly reveals a purpose not to permit any 
incentive or temptation for emoluments, gains, or posi- 
tion, to influence members of the legislature in any of 
their official actions. There is a clear purpose to limit 
their compensation to the amount permitted by the Con- 
stitution for any service they may perform in their of- 
ficial capacity. By removing any temptation or incentive 
to act with a view to a reward, pecuniary or otherwise, 
it was the evident purpose so far as could be accomplished, 
to require every member of the legislature to perform 
every act of official conduct with a view to the public 
interests and welfare alone. In the instant case, it may 
be conceded, for the purposes of this decision, that there 
was no ulterior motive on the part of any member of the 
legislature in appointing the committee, or adopting the 
resolution which created it, and, too, it may be conceded 
that plaintiff acted in the utmost good faith and honestly 
performed a service for the state that may have been 
equal in value to the amount which he demands, but good 
faith and service honestly rendered will not suffice. If 
that were sufficient, then any member of the legislature 
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might render a service for the state in the course of his 
official duties, and yet one not strictly required of him, 
and receive compensation therefor. Such a course is not 
sanctioned by the Constitution. If a recovery were per- 
mitted in this case, it is conceivable that future legislatures 
might appoint a multitude of committees to investigate 
various industries and activities of the state. Members 
might spend weeks or months in making their investiga- 
tions and report again to the legislature, or to the various 
officers of the state, and, while their services might be 
valuable, yet they should not be permitted, because thereof, 
to compensate themselves from the state treasury for the 
services so rendered. 


In the instant case, it is possible, nay probable, that 
the committee of the senate might have employed an 
accountant to perform the service that was rendered by 
the plaintiff in this action, and that the legislature might 
have made an appropriation and properly compensated him 
therefor, but that question is not before us and is unneces- 
sary to decide. In the instant case, the labor that was 
performed was by a member of the committee, was a part 
of the work of the committee, and, when performed as a 
part of the committee’s work, it was the work of a member 
of the senate. To permit a recovery in this case would 
be to permit the plaintiff to receive extra compensation 
for services so closely allied to his work, as a member of the 
legislature, as to be a part thereof. 


It follows that plaintiff cannot be compensated, out of 
the state treasury, for the service so rendered. The Con- 
stitution forbids it. The legislative appropriation of 
funds, in so far as it attempts to provide funds for the 
payment of services rendered by plaintiff, is ineffectual. 


It follows that the district court erred in allowing plain- 
tiff’s claim in full. Since no real objection is lodged to the 
part of plaintiff's claim based upon expenditures amount- 
ing to $1,615.35, his claim should have been allowed to 
that extent, and to that extent only. 
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The judgment of the district court is therefore reversed, 


and the cause remanded, with directions to allow plaintiff 
a recovery for the sum of $1,615.35, for expenses incurred. 


REVERSED. 


LEXINGTON MILL & ELEVATOR COMPANY ET AL., APPEL- 


LANTS, V. THORNE A. BROWNE ET AL., APPELLEES. 
Fitep ApriL 10, 1928. No. 26073. 


Agriculture: COOPERATIVE MARKETING ASSOCIATIONS. In view 
of the declared public policy of this state, a nonstock, non- 
profit, cooperative marketing association, duly organized, may 
lawfully adopt and carry out a plan of cooperative marketing 
whereby the grain produced by its members is by them delivered 
to it and then pooled and soid ir the orderly course of market- 
ing. In carrying out this undertaking, it is authorized to do 
and perform each and every thing reasonably necessary, suit- 
able and proper for the accomplishment of such purpose. 


ContTRACTS: VALIDITY. The contract, the 
substance of which appears in the opinion, examined and 
approved as being within the powers of a cooperative market- 
ing association to make and, in effect, to constitute the plain- 
tiffs herein its lawful beakitas for the purposes therein set forth. 

: : The fact that, pursuant 
to the plan adopted by the Nebraska Wheat Growers’ Associa- 
tion, its membership, on deliveries of grain to it, received an 
advance, and upon such delivery became thereby vested with 
an ascertainable undivided interest in the ultimate results of 
the entire business transacted by it at the end of the pool year, 
did not constitute the grain so delivered while thereafter in 
the possession of such association either “grain held in storage” 
or “grain * * * for which payment has not been made within 
ten days after receipt of the same,” as those words are employed 
in section 7224, Comp. St. 1922. 

: WaAREHOUSEMEN. The business, as carried 
on by the Nebraska Wheat Growers’ Association and as set 
forth in this record, was not that of a public warehouseman, 
as defined and regulated by sections 7224-7231, Comp. St. 1922. 
Acts or AGENTS. The acts which the 
Nebraska Wheat Growers’ Association are lawfully authorized 
to perform, and the business it is lawfully empowered to carry 
on, may not be considered criminal as to its lawful agents, 
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by whose hands alone it may and does function, perform and 
transact when such agents are acting within the scope of 
authority by it lawfully conferred. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BRoApDY, JUDGE. Reversed, with directions. 


Corcoran & Sprague, for appellants. 


O. S. Spillman, Attorney General, and Hugh La Master, 
contra. 


Peterson & DeVoe, amici curiz. 


Heard before Goss, C. J., ROSE, DEAN, Goop, THOMPSON, 
EBERLY and HOWELL, JJ. 


EBERLY, J. 

This is an action by plaintiffs to enjoin the enforcement 
by the Nebraska state railway commission of chapter 69, 
art. II, Comp. St. 1922 (sections 7224-7231), against them. 
From an adverse decision of the district court, appeal has 
been prosecuted to this tribunal by the plaintiffs herein. 

The real controversy before us arises out of the business 
carried on by the Nebraska Wheat Growers’ Association. 
This association functions as a cooperative marketing 
agency. Through and by it, grain, covered by contracts 
with its membership, is pooled and collectively sold in an 
orderly course of marketing within the pool year. As a 
“purchaser,” using this term in the sense of one who 
acquires property for a consideration, it compensates for 
the grain received from its membership as follows: (1) 
A certain price in money paid as an “advance;’ (2) by 
vesting in them an ascertainable undivided interest in the 
ultimate results of the business it carries on as an entirety. 

As part of a transaction which results in the receipt 
_ of the membership grain, its induction into the channels of 
trade and final marketing thereof, and as a proper and 
reasonable incident thereto, the following contract was 
entered into by and between this association, the repre- 
sentative of certain of its local membership, and the plain- 
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tiffs in the present case, which, omitting formal parts and 
unessential particulars, is in the following terms: 

“Witnessed: In consideration of the mutual obligation 
of the respective parties hereto, and as an aid in carrying 
out the undertaking on the part of the Nebraska Wheat 
Growers’ Association to provide an efficient cooperate 
marketing system for wheat as set forth in existing 
contracts and agreements between the Nebraska Wheat 
Growers’ Association and its individual members, and 
in consideration of the expense incurred and to be’ 
incurred by the company in providing local handling 
facilities for wheat and in pursuance of the pro- 
visions of the contract between the company and the Ne- 
braska Wheat Growers’ Association; it is agreed: 1. The 
local shali use the facilities of the company located at Osh- 
kosh, Nebraska, in making the delivery of wheat of its 
members to the Nebraska Wheat Growers’ Association, and 
deliveries of wheat which shall be made at Oshkosh, Ne- 
braska, by the members of the local shall be made through 
the facilities of the company. 2. The charges for the 
receiving, handling, weighing, testing, grading, storing, 
loading and billing of the wheat to the Nebraska Wheat 
Growers’ Association shall be as follows: Three and one- 
half cents per bushel (314c per bushel) for all wheat de- 
_livered to elevator company. In consideration of this 
charge, the company agrees to deliver f.o.b. cars, the equiv- 
alent number of bushels of wheat as represented by scale 
tickets issued.” ; 

The above contract presents the difficulty in the case. A 
good faith performance by the parties thereto and with 
the evident purpose therein indicated, in fact, establishes 
the foundation on which this litigation proceeds. In sub- 
stance, the state railway commission segregates the acts 
constituting a part of this incident from the general trans- 
action in which they occur, and of which they form only 
a part. From this limited premise it draws the conclusion 
that, as on all of the grain received, only an “advance” was 
paid, and some of this grain remained in the elevators of 
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plaintiffs for more than ten days, this grain so possessed 
must be deemed “grain held in storage for a period longer 
than ten days,” and in view of the fact that only an “ad- 
vance” was paid thereon must also be considered as “grain 
which has been received at any grain elevator or grain 
warehouse for which payment has not been made within 
ten days after receipt of the same” (section 7224) ; that 
plaintiffs therefore must be deemed public warehousemen 
and, as such, are subject to the regulations and penalties 
provided by sections 7224-7231, Comp. St. 1922. 

There is little or no conflict in the evidence. It fairly 
appears that, under the terms of this contract, as inter- 
preted by all parties to it, members of this association 
hauled the grain produced by them to this contract elevator 
just the same as any other elevator, received a scale ticket 
issued by the elevator, and went to a bank and drew the 
advance on their wheat from the association. The elevator 
pays no part of the purchase price on the wheat, and enters 
into no obligation so to do. 

The evidence also supports the conclusion that shipment 
by carload lots is contemplated by all parties to this con- 
tract, and that wheat delivered to contract elevators is 
held until carload lots have been accumulated; that ordi- 
narily the “average bushel” did not remain in these ele- 
vators more than 3, 4, or 5 days, but in exceptional cases, 
due to delay in accumulating carload lots, or incidental 
to shipping and marketing, some of the wheat thus re- 
ceived from members of the association remained in these 
contract elevators in excess of 10 days. 

It further appears that, while the owners of these con- 
tract elevators were employed in the business of buying 
and selling grain on their own account, they were not en- 
gaged in the public warehouse business in any way what- 
ever save and except as the performance of the contract 
with the grain growers’ association may have imposed or 
exacted such services from them. It fairly appears that all 
parties acted in good faith; that the purpose and intent 
of the contract and the result intended and accomplished 
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by it is fairly reflected by the terms employed which are 
hereinbefore quoted; that, as a matter of fact, the con-- 
tract elevator in each case is and was the local representa- 
tive of the association as contemplated by the contract be- 
fore us as well as by the contracts between the members 
and the association; that the services under consideration, 
rendered as an entirety, were incidental to and essential 
and necessary in accomplishing the plan of cooperative 
marketing, adopted and carried out by the Nebraska Wheat 
Growers’ Association. 

The fundamental question therefore presented by the 
record before us is whether these acts and proceedings 
had by the plaintiffs, in view of all the circumstances of 
which they formed a part, bring the parties in interest 
within the provisions of sections 7224-7231, Comp. St. 1922, 
and subject them to the penalties therein provided. 

“In order to determine the meaning of the language 
of an act of the legislature, it is proper to examine the 
course of legislation upon the same general subject.” State 
v. Cosgrave, 85 Neb. 187. 

The first legislation devoted to the subject before us 
was enacted in 1915 as chapter 248, Laws 1915, and is 

- entitled, ‘““An act to provide a public warehouse system 
for handling grain and to regulate the procedure there- 
under.” Section 1 of this act defines a public warehouse. 
Sections 2 to 7, inclusive, provide regulations of the govern- 
ment of that business. Section 8 is devoted to penalties 
for failure to conform to the provisions of the act. 

The next, in order of time, was the enactment of chapter 
155, Laws 1917, entitled, ‘‘An act to amend sections 1, 2, 
4, and 8 of chapter 248, Session Laws of 1915, relating to 
public warehouses, and to repeal the original sections.” 
This, with exception of one feature, is in force at the 
present time. Section 1 provides: 

“Any grain dealer, person, firm, corporation, or asso- 
ciation, in this state who receives grain for storage or 
shipment, or both, may avail himself of the provisions 
of this act by filing notice of his acceptance thereof with 
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the state railway commission and become thereby a public 
warehouseman. Any grain elevator or grain warehouse 
(other than at terminal points, which terminal points shall 
be designated by the state railway commission) in which 
grain is held in storage for a period longer than ten days 
is hereby declared a public warehouse within the meaning 
of this act, and any grain which has been received at any 
grain elevator or grain warehouse for which payment has 
not been made within ten days after the receipt of the 
same is hereby deemed to be held in storage.” 

In 1921 chapter 4, Laws 1921, was passed, which appears 
to be complete within itself and which is entitled, “An act 
to provide farm warehouses on the farm for storage of 
grains; to regulate the procedure thereof and to provide 
penalties for the violation of the same, and to declare an 
emergency.” Section 1 of this act provided: “That any 
landowner, tenant, or manager of any lands in this state 
may store wheat or any other grain upon said land in a 
farm warehouse built and situated thereon and receive 
a warehouse receipt for same by complying with the pro- 
visions of this act.” Sections 2 to 7, inclusive, provided 
regulations for the government of the business. Section 8 
provided penalties for violation of the act. Section 9 re- 
lated to the redemption of receipts issued by such ware- 
house. Section 10 provided that the provisions of chapter 
76, Rev. St. 1913, “shall be applicable to this act whenever 
the same are not inconsistent herewith.” 

The last legislation relating to the matter under con- 
sideration appears to have been enacted in 1925 as chapter 
80, Laws 1925, and is entitled, ‘‘An act to provide for the 
organization and incorporation of nonstock cooperative 
marketing companies and associations; and to define their 
powers.” 

For the purpose of this case we summarize the provisions 
of this last named act as follows: “Any number of per- 
sons, not less than five, engaged in the production of agri- 
cultural products of (or) two or more nonprofit cooper- 
ative associations of producers may form a nonprofit co- 
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operative association without capital stock for the purpose 

of producing, handling, processing, preparing for market, 
warehousing, preserving, * * * utilizing, and marketing 
* * * agricultural products of its members,” and enable 
itself to engage in any activities for its membership of 
any of the things enumerated, including the purchasing 
or securing for its members of equipment, machinery, etc. 
Laws 1925, ch. 80, sec. 2. 

The corporation thus authorized to be organized is ex- 
pressly vested, by the terms of the act before us, with the 
following powers, in addition to others not herein enumer- 
ated: ‘“(2) To buy, lease or hold any real or personal 
property necessary or convenient for the conduct and 
operation of the business or incidental thereto. (3) To buy 
and sell agricultural products including live stock for it- 
self and its members and stockholders and others, and as 
agents on commission, (4) To enter into contracts with its 
members for periods not over five years requiring them 
to sell or market all or a specified part of their live stock 
or other products to or through the association. * * * (7) To 
act as agent or representative of any member or members 
or of nonmembers in carrying out the objects of the asso- 
ciation. (8) To receive and employ warehouse receipts 
or other written instruments covering products of members 
stored on farms or elsewhere under suitable conditions 
issued or executed by any warehouseman, warehousing as- 
sociation, or other entity, which products may or may not 
have been inspected by inspectors licensed or authorized 
to inspect, sample, classify, grade, or weigh agricultural 
products under state or federal laws and which warehouse 
receipts or other written instruments may or may not be 
accompanied by the certificate or certificates issued by such 
inspectors on such products. * * * (10) To do each and ev- 
erything necessary, suitable or proper for the accomplish- 
ment of any one or more of the purposes or the attainment 
of any one or more of the objects herein enumerated or the 
objects or purposes for which formed. * * * and to contract 
and act accordingly; and in addition to exercise and pos- 
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sess all powers, rights and privileges necessary or inci- 
dental to the objects or purposes for which formed or to the 
activities in which it is engaged or which further the ac- 
complishment of such objects or purposes or the conduct 
of such activities; and in addition any other rights, powers 
and privileges granted by the laws of this state to ordinary 
corporations, except such as are inconsistent with the pro- 
visions of this act; and to do any such a anywhere.” 
Laws 1925, ch. 80, sec. 5. 

We have thus before us three separate aad distinct legis- 
lative acts, each evidently intended to be exclusive and 
_ complete within itself, so far as persons and transactions 
to which their terms apply. True, if any provisions appear 
in the earlier acts which are repugnant to the provisions 
incorporated in the last one in point of time, they are neces- 
sarily repealed by implication. But a careful examination 
of these enactments with reference to the transactions here 
involved, however, convinces us that as to it there is no 
necessary conflict between the provisions of any of them, 
and especially no conflict between the exercise of the “power 
of warehousing’? conferred on the nonstock marketing 
association created by the act of 1925 and the restrictive 
and regulative provisions of the act of 1915, as amended 
in 1917, applicable solely to the business of public ware- 
housing. Each act occupies and covers a definite sphere, 
and within that sphere is supreme and controlling. They 
do not overlap. A transaction properly within the purview 
of any one of them is not subject to the requirements of 
either of the remaining enactments. 

If we are in error in arriving at this conclusion, so far 
as it applies to any of the legislation mentioned, there can 
be no question as to the correctness of the conclusion as 
applied to the act of 1925. Subparagraph (8) above set 
forth serves no purpose except to express the legislative 
intent to render the cooperative agency created by it 
wholly free from, and independent of, the restrictions and 
regulations therein referred to which were established by 
previous legislation. In addition to this, by section 14, 
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ch. 80, Laws 1925, it is further expressly provided that, 
“Any provision of law which is in conflict with this act 
shall not be construed as applying to any association here- 
in provided for.” So far as matters fairly within the scope 
of its powers are concerned, this act therefore must be 
deemed as exclusive and controlling. 

The act of 1915, as amended, is occupied with a defini- 
tion and regulation of an ultimate public business, public 
employment, a public vocation. Its purpose is the creation 
of a public warehouse system therein provided for. It 
has to do with the storage of property of others. What- 
ever may be said as to the option it, in terms, confers, 
as a mandatory enactment its sanctions are not concerned 
with the storage of the private property of the owner of 
the elevator or warehouse therein. In fact, public storage 
of grain is the sole, ultimate and controlling object of the 
public relation it‘assumes to define and regulate. © 

In view of the foregoing, the facts of the record sustain 
but one conclusion. All of the acts which the plaintiffs 
performed, as shown by the evidence, were within the 
terms of the contract under which they were employed; 
were acts authorized to be performed by the Nebraska 
Wheat Growers’ Association by the terms of its constating 

_act; were acts essential and necessary to be performed in 
order that the legislative intent disclosed by the terms of 
this legislation might be upheld, the business contemplated 
carried on, and the benefits intended for agriculture real- 
ized. Nothing was done by any person connected with the 
transaction as a colorable device to evade the penalties of 
the act of 1915, as amended. 

Neither is this conclusion as to the relation of the parties 
modified because the terms of the contract involved the use 
of property belonging to the plaintiffs as such agents and 
employees of the corporation. This organization, it is to 
be remembered, is a cooperative corporation. It can act 
and perform only by agents and employees. Unless the state, 
by law, has established some distinctive police regulations 
applicable to agents and employees as distinguished from 
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the corporate employer, in the performance of an act 
authorized to the latter, such agents in that connection must 
be deemed authorized by the legislation of 1925. We find 
no such provision in the laws before us now under consider- 
ation. 


By the terms of the law of 1925 the corporate entity it 
created was expressly empowered “to do each and every- 
thing necessary, suitable or proper for the. accomplishment 
of any one or more of the purposes or the attainment of any - 
one or more of the objects herein enumerated or objects or — 
purposes for which formed, * * * and to contract and act 
accordingly ; and in addition to exercise and possess all pow- 
ers, rights and privileges necessary or incidental to the 
objects or purposes for which formed or to the activities 
in which it is engaged or which further the accomplish- 
ment of.such objects or purposes or the conduct of such 
activities.” Laws 1925, ch. 80, sec. 5, subd. (10). In- 
deed, this act, viewed as an entirety, must be deemed, not 
only as authorizing the formation of cooperative corpora- 
tions, but also as declaratory of the public policy of this 
state on the subject of the cooperative marketing of grain 
(including all business ‘and the details thereof related and 
forming a part thereof). As a remedial statute this court 
ig warranted in giving it a liberal and effective construc- 
tion. 


There can be no question but what the terms of the 
contract quoted at the commencement of this opinion may 
be properly construed only in the light of the principles 
above set forth. When the rule is applied to this agree- 
ment, it is obvious that its provisions are in harmony with 
the controlling principles of public policy as thus estab- 
lished, and within the powers vested expressly, or by 
necessary implication, in the Nebraska Wheat Growers’ 
Association. The effect of this contract was, therefore, 
to establish as binding upon the association and upon the 
state the fact that the acts of receiving, testing, grading, 
weighing, and the possession of wheat which ensued by 
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plaintiff is, under the facts of the record before us, the 
act of the association itself. On this basis this association 
is and was responsible to its membership for the contract 
grain delivered. It is, in fact, the relation which was 
contemplated by all parties and intended to be created by 
the contracts which they made. The conclusion is, (a) that 
this association, in the transactions before us, was if 
“warehousing,” in legal effect, ‘warehousing’ its own 
grain; (b) that the penalties of the act of 1915 apply only 
where the transaction questioned embodies “warehousing” 
the grain of others, as such “grain” is defined therein. 

Neither does the fact that only an “advance” was made 
at the time of the receipt of the grain operate to change 
the rule. This is a cooperative transaction and the co- 
operators, by the terms of the contract, contribute grain 
to a going business in which they are not only parties 
in interest but actual proprietors. If the payment of “ad- 
vance” be regarded as only a part payment, as contended 
for by the state, then, in the light of the entire transaction, 
the remainder of the compensation must be deemed to be 
the definite concrete contract right which, by the accept- 
ance of the grain at delivery, became fully vested, con- 
temporaneous with such delivery, in the member so de- 
livering. Thereafter, such member was, in legal effect, 
neither the sole owner of the wheat he had delivered nor 
in strictness a creditor of the corporation. He was then 
in fact one of the proprietors of a going business, and, in 
event of successful termination thereof at end of pool 
year, would receive his pro rata share in the results of the 
pool. In the event of disaster, he might get nothing. 

It follows, therefore, that, under the facts of this record, 
the wheat with which we are here concerned, after delivery, 
was the wheat of the association, in legal effect, in its 
continuous possession, and was not wheat “for which pay- 
ment had not been made.” 

The facts of the present case thus fairly bring it within 
the reason and Jetter of the provisions of chapter 80, Laws 
1925, and the public policy evidenced thereby. 
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The acts that the Nebraska Wheat Growers’ Association 
are thereby lawfully authorized to perform, and the busi- 
ness it is lawfully empowered to carry on, may not be con- 
sidered criminal as to its lawful agents by whose hands 
alone it may and does function, perform and transact. 

Sections 7224-7231, Comp. St. 1922, therefore have 
no application whatever, and plaintiffs herein are not 
subject to penalties therein provided. The controlling ele- 
ment, under such circumstances as to be exempt from its 
terms, is “commerce,” not “storage,” as it is employed 
therein. Kettenhofen v. Globe Transfer & Storage Co., 
70 Wash. 645, 42 L. R. A. n. s. 902, and note. See, also, 
Town of Arlington v. Central R. Co., 127 Ga. 721. 

The act of 1915, as amended, having no application to 
the subject-matter before us, the question of the validity of 
the provisions thereof is not now for our consideration. 

We may not wholly agree with the theories of the parties 
presenting this case; yet, under the evidence, plaintiffs are 
entitled to enjoin further action on part of the Nebraska 
state railway commission in reference to the transactions 
set forth in their petition. 

The judgment of the district court dismissing the action 
is therefore reversed, and the cause is remanded, with di- 
rections to the district court to enter a decree in favor of 
plaintiffs in conformity with this opinion. 

: REVERSED. 

Note—See Agriculture, 2 C. J. 998 n. 31 (New)—Ware- 
housemen, 40 Cyc. 401 n. 6; 25 A. L. R. 1118; 83 A. L. R. 
247; 47 A. L. R. 936. 


IN RE ESTATE OF ELIZA KOLLER. 
IDA CRAIG, APPELLEE, Vv. KATE WESTERHOFP, APPELLANT. 


Firep Aprin 10, 1928. No. 25965. 


1. Equity. It is a rule of law, quite general in its application, 
that no one should be permitted to profit by his own wrong. 
As an offshoot to that rule, it may be said, a wrong done by 
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one person ought not to be allowed to work injustice to others 
in no way connected with or responsible for such wrong. 

2. ‘Wills: CoNSTRUCTION. It is the general rule that a will con- 
taining several separate, distinct and wholly unrelated be- 
quests, some valid and some invalid, will be sustained as to those 
that are valid, if in so doing no injustice will follow, and re- 
jected as ae those that are invalid. 

Where, as in this case, a will contains sev- 

eral bequests, one of which was clearly the result of fraud 

and undue influence practiced by the legatee of that bequest, 
and the other bequests were free'from the vice of both fraud 
and undue influence, the will may stand as to all except the in- 
fected bequest, which latter bequest will be committed to the laws 
of inheritance, where there is left no residuary clause in the will. 

: Under the undisputed facts in this case the 

bequest te Ida Craig, the residuary pene ought to be de- 

clared inoperative. 


APPEAL ‘from the district court for Seward county: 
HARRY D. LANDIS, JUDGE. Affirmed in part, and reversed 
in part. 


Thomas & Vail and McKillip & Barth, for appellant. 
Harry L. Norval, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON, 
EBERLY and HOWELL, JJ. 


HOWELL, J. 

This is an appeal from a verdict and judgment of the 
district court establishing the last will of Eliza Koller 
who died June 17, 1926, leaving two daughters, Kate Wes- 
terhoff and Ida Craig, as sole heirs. The will was exe- 
cuted November 14, 1925, when testatrix was over 80 
years of age, there being some discrepancy as to her pre- 
cise age. The date of birth is said to have been in 1840. 
That, would make her 85 years old at the date of the will, 
and 86 when she died. Her husband predeceased her on 
July 30, 1925. 

' This litigation is principally between the sisters. The 
real question before us is fraud or undue influence as af- 
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fecting the devise of the residue of the estate to Ida Craig, 
to the entire exclusion of her sister, Kate Westerhoff, after 
paying minor bequests to others. There was ample evi- 
dence to support a finding that the testatrix, Eliza Koller, 
was of disposing mind when the will was executed. 

The substantial evidence establishes about the following 
facts: Kate and Ida were on normal sisterly terms until 
after September 2, 1925, and apparently until the date of 
the will. Both daughters were married and, in so far as 
their opportunities of visiting their parents were con- 
cerned, neither seems to have been wanting in affection 
for their mother. Kate lived near the parents, while Ida 
lived at greater distances, sometimes in Nebraska and 
sometimes in other states. By mutual agreement between 
the sisters, formal applications were made to appoint Kate 
as administratrix of the estate of the father and guardian 
of the.person and property of the mother. Those arrange- 
ments were made at the office of an attorney where the 
whole matter was fully discussed and the necessary papers 
drawn. The sisters and the attorney together took the 
papers to, and filed them in, the county court. Personal 
service of the guardianship papers was made by the sheriff 
upon testatrix. Kate’s appointment was favored by Ida 
as a matter of economy, Kate being willing to divide her 
compensation with her sister. For a time there was no 
complaint from any source. As too frequently happens, 
neighbors indulged in more or less gossip which, it is 
proper to say, resulted in some scandal concerning the 
relative treatment by the sisters of their mother. Both 
sisters regarded the care of the mother, as more or less 
burdensome. They discussed the mental state of the 
mother, as to her insanity, about which the record shows 
disagreement among the witnesses. 

On September 2, 1925, while Kate and Ida were working 
at common purposes to save the estate of the father for 
themselves, and to throw about the mother the protection 
of a guardian to prevent her squandering it, some corre- 
spondence passed between them. Ida executed a paper 
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consenting to Kate’s appointment as administratrix of 
the father’s estate. She wrote Kate a letter saying: ‘I 
sure was surprised to think that some people was so little 
as to stick in our business and have the lawyers get the 
little us girls ought to have. * * * We will have to do 
something and mabey what we were talking about. With 
lots of love, Ida.” As to “what we were talking about,” 
Ida could not remember. Kate testified that it related 
to having the board of insanity investigate her mother’s 
condition. Ida did not deny it. 

The letter from Kate to Ida of September 2, 1925, ac- 
knowledges a letter from Ida. Kate’s language was not 
any too refined, but it stated the housekeeper, the mother 
and some lawyer were making statements that Kate was 
incompetent to handle the business and that Kate had 
fought against her folks and was antagonistic to them. 
This was followed with statements of a character calcu- 
lated to prejudice Kate in the mind of her mother, and a 
reference to preparation for the trial of the administratrix 
and guardianship proceedings. 

The letter from Ida to Kate above quoted from was 
evidently in answer to the one just referred to. In refer- 
ring to the trial Ida said: “If you need me, the boy and 
I can come any time. * * * * J will stop on my way 
up town and find out the phone number of my nearest 
neighbor. We will have to do something and mabey what 
we were talking about.” On the back of that letter a 
telephone number was written. 

Ida got into communication with an attorney about 
September 15, 1925, who went to Council Bluffs to see her. 
She turned Kate’s letter of September 2, 1925, over to 
the attorney, who represented both the proponent of the 
will and testatrix on her application to set aside the ap- 
pointment of Kate as administratrix and guardian. On 
September 19, 1925, testatrix wrote an attorney: “I want 
you to come and make my will. Come down and make it 
soon.” Later, on November 11, 1925, testatrix wrote the 
same attorney: “I want you to come and make my will. 
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You hafe not made it yet. I want to give some to Willie 
Koller at Omaha and some to M. E. Church and some to 
my friends and the rest to my daughter, Ida Craig. I 
don’t want my daughter, Kate Westerhoff, to hafe anny- 
thing.” , ; 
-SShortly after November 11, 1925, the attorney went. 
to the home of testatrix, taking with him Kate’s letter 
of September 2, 1925, and the court files relating to both 
the appointment of Kate as administratrix of her father’s 
estate and guardian of her mother. The attorney testified 
he received the letter from Kate and he took it and the 
two court files along and explained them to the testatrix 
because he wanted to show “her how her daughter had 
treated her.” It is clear from the record that by that 
time the testatrix had become flagrantly incensed against ~ 
Kate. No explanation was made to the testatrix as to the 
part Ida had been taking in having Kate appointed admin- 
istratrix and guardian. 

The old lady,complained to many of her neighbors about 
Kate’s treatment and about having a guardian over her. 
She manifested a feeling of resentment toward Kate which 
had not theretofore existed. Prior to, and even after the 
death of, the father, Kate was much at the home of ‘her 
parents, did many things for them, stayed at the home for 
days and even weeks, helped to do the work about the 
home, ete. 

A Mrs. Dunton, apparently a most excellent woman, 
testified for proponents and said that her feeling for Kate 
was kindly ,“up until it just seems as though she didn’t 
treat her mother like she ought to.’? Mr. Kahle, and 
other witnesses for proponent, testified that testatrix com- 
plained to him about the guardianship and that ;she said 
“she blamed it all on Kate,” also, that testatrix told him 
that Kate was going to put her ,in the asylum “if she 
wouldn’t behave herself.” Alice Dillenbeck, a witness for 
proponent, said she had nothing against Kate “only the 
way she had. treated her mother.” None of these witnesses 
testified to any personal knowledge of bad treatment. Mrs. 
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Shaw said she was prejudiced against Kate because “the 
way she heard she had treated,;her mother.” She heard it 
talked about sending testatrix to the asylum, but nothing 
of that kind from Mrs. Koller. Walter Best said testatrix 
complained to him about Kate being guardian. Most of 
the witnesses for proponent either manifested an open, 
or ill-concealed, prejudice against Kate. Mrs. Dunton and 
Mr. Norval, people of standing and character, hearing one 
side,only, manifested a decided prejudice against Kate be- 
cause of the treatment said to have been received by her 
mother at her hands. After the will was executed, Mr. 
Norval testified it was put ,“in our vault in our office.” 
Ida testified she first learned of the will during her moth- 
er’s last sickness in Omaha; up to the death of the father 
her relations with her sister were friendly and normal— 
no estrangement; Tuesday or Wednesday after the,funeral 
of her father she and Kate went with the sheriff to her 
mother when administration papers were served upon ,the 
mother; admitted being at the office of the attorneys who 
prepared the administration and guardianship papers; de- 
nied that she knew what they meant; admitted that she 
went to the courthouse with the attorney when the papers 
were filed; was at her mother’s home when the sheriff 
served the papers and discussed the matter of Kate acting 
as administratrix without charge; changed her mind about 
Kate being administratrix in September, 1925; admitted 
that she stated to Mr. and Mrs. Omar , Westerhoff, “I am 
so glad that Kate will act as administratrix of the estate 
and guardian of mother; we now have ,it all settled and 
I can go home,” this being shortly after the father’s death; 
saw her mother in August, 1925, on October ,1, 1925, and 
on Christmas, 1925. . 

Attorney Stoner testified, and it is not denied, that ,on 
August 4, 1925, Kate and Ida were in his office; that they 
talked over the matter of ;Kate acting as administratrix 
and guardian; everything was explained in detail to Ida; 
he told Kate if the mother was as bad as Ida and she 
stated she was, a guardian would have to be appointed to 
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take care of ,both her person and her property, and both 
girls talked of the then insanity of the mother. Both 
Kate and Ida testified that they had planned together to 
save the mother’s property ,for themselves as they were 
entitled to the same as her daughters. 

The, estate had a valuation of upwards of $13,000. The 
will gave to William W. Koller, of Omaha, at whose home 
the testatrix died, $1,000; to the Methodist Church, $300; 
to Cynthia Best, $50; to Mary, Kahle, $50; to Mary Bills, 
the housekeeper who was unfriendly to Kate, $3800; and 
the residue to Ida Craig. 

- Among other grounds of contest it was alleged that the 
will was procured by undue influence through insidious 
propaganda to influence Eliza Koller against her daughter, 
Kate. Wecannot resist the conclusion that Ida Craig, with 
the aid of others, released a letter of September 2, 1925, 
written to Ida by Kate when they were working at com- 
mon purposes, and that the community in which testatrix 
lived, being a small town, was, thereby, as Ida intended it 
should be, more than filled with a rivalry of gossip aimed 
exclusively at Kate, all of which, and more, got ;to the 
ears of testatrix. It is inconceivable that Ida was not a 
party to that systematic project. Ida’s connection with 
the, things that so offended the testatrix were not explained 
to her. No doubt the alleged conduct of Kate was laid 
bare before the testatrix in the most offensive and exag- 
gerated form of which evil,intent could avail itself. Ida 
knew the facts, but did nothing to bring down upon her 
head the consequences of her participation therein, all the 
while keeping, herself within the background until the in- 
fluence thereof had dealt the lethal blow to her mother’s 
affections for Kate. 

William W. Koller, ,one of the legatees and witness for 
the probate of the will, testified that the testatrix’s conduct 
was all right with him, but “once in a while she got 
righteous indignation.” 

The record shows that the testatrix had been in feeble 
health for more than a dozen years; she had ceased to 
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attend church for that length of ,time; she was formerly 
an active church worker; she had practically lost the use 
of her hands and could no longer do quilting for .the 
church; she had frequent violent attacks which at times 
left her unconscious, and was a woman ,of strong preju- 
dices. 

Undue influence may consist of setting up mental dis- 
turbances calculated to direct the mind into channels not 
normally proper or natural; arousing bitter feeling that 
would be unwarranted if the whole truth were known; a 
system of secret propaganda put on foot by broadcasting 
half truths so directed that they will, in all probability, 
reach the person to be affected to the injury or prejudice of 
another who is ignorant of what is going on and thereby 
deprived of an opportunity to place himself in the true light 
to prevent his undoing. Ordinarily, one sister would not 
take delight in deliberately exposing another to contempt 
and hatred, certainly not to that of the mother in her few 
remaining days, without a motive. 

We have examined the propositions of law stated by 
appellee and the authorities there cited. Under proper 
facts, they cannot be questioned. Kate was a woman about 
55 years of age; she. was married when 16, and has lived 
with her husband and raised a family. A possible indis- 
cretion of hers with the man whom she married and with 
whom.,she has lived almost 40 years in apparent successful 
wedlock ought not to have been projected into the trial. 
The jury found that the testatrix had mental capacity 
to execute a will. With that .conclusion we agree. The 
record is too large to attempt to reflect all the facts in 
detail; however, from a due consideration thereof we have 
concluded that the judgment below be affirmed in part 
and reversed.in part. As to all of the legatees, except Ida 
Craig, we think that there was not sufficient evidence, as 
a matter of law, to charge them. with undue influence. As 
between Ida Craig and Kate Westerhoff, we do think, as 
a matter of law, the disinheriting of Kate and the devise 
to Ida of the .entire residue of testatrix’s estate were 
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brought about by undue influence and fraud. This brings 
us to the law applicable to the situation. No one should be 
permitted to profit by .his own wrong, nor should others 
be made to suffer by such wrong. To prevent a wrong- 
doer’s profiting by her own acts, at the same time to do .no 
injustice to others, it seems appropriate to cancel the 
legacy to Ida Craig and to subject the same to the in- 
heritance laws, but to otherwise sustain the will. No 
wrong will then be done to any one. 

It is certain from this record that neither the $50 
legacies nor that of the Methodist Church were in the 
remotest degree connected with any fraud or undue in- 
fluence. As to the legacies to William W. Koller and 
Mary Bills we think there was testimony to go to the 
jury on the issue of undue influence, although that might 
be open to serious question. 

The following cases relate to legacies procured by undue 
influence: Randolph v. Lampkin, 90 Ky. 551, 10 L. R. A. 
87: “While a will may be valid as to one devisee, and on 
account of undue influence invalid as to another, one por- 
tion of a, will cannot be rejected for want of testamentary 
capacity.” 

Snodgrass v. Smith, 42 Colo. 60, dealing with eight be- 
quests and undue influence as to only one: ‘Where such 
conditions exist, the will should not have been refused pro- 
bate as to the undisputed legacies.” 

Holmes v. Campbell College, 87 Kan. 597, 599: “A por- 
tion of a will may be refused probate because of undue 
influence, while the remainder is admitted. In re Welsh, 
1 Redf. Surr. (N. Y.) 238; note, 31 Am. St. Rep. 691.” 

Harrison’s Appeal, 48 Conn.,202: “A will may be valid 
as to some parts and invalid as to others. * * * Fraud or 
undue influence in procuring one legacy does not invalidate 
other legacies.” 

Florey’s Executors v. Florey, 24 Ala. 241, 248:, “It is 
in accordance with the dictates of reason, and the prin- 
ciples of natural justice, that fraud or undue importunity, 
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on,the part of one legatee, should not affect the other 
legacies.” : 

Ogden v. Greenleaf, 143 Mass. 349: “Had the conduct 
of Ogden been fraudulent, or had he been, guilty of undue 
influence, the codicil would have been partially set aside 
only.” 

Old Colony Trust Co. v. Bailey, 202 Mass. 283, 289; 
“That, upon proper evidence, the will might not be found 
to be procured by fraud in part and to be good in other 
parts. That this may be so found seems to be generally 
held by the courts’”—citing a number of cases. 

Morris v. Stokes, 21 Ga. 552, 569: “And the jury, upon 
sufficient proof, may strike .out his legacy and establish 
the balance of the will, so that a will may be good as to 
one party, and bad as to another.” 

Palmer v. Bradley, 142 Fed. 1938, 198: “Therefore since 
it is the province of the court in a probate ,proceeding to 
determine whether or not the instrument propounded is 
the will of the alleged testator, it is,obvious on principle 
and well settled by authority that the court may find that 
a part only of the instrument is .the testator’s will, or 
that it is operative as to a part only of the property which 
it assumes to dispose of, and,may admit it to probate as 
to such part and reject the balance, or may limit the 
probate as to such property.as the will is,effectual to pass.” 

In the case of Post v. Mason, 91 N. Y. 539, 43 Am. Rep. 
689, the court held that, not having raised the charge of 
fraud as to a part of the will, as might have been done, 
complainants could not raise it in a general chancery pro- 
ceeding. In Steadman v. Steadman, 10 Sadler (Pa.) 539, 
14 Atl. 406, the jury were told, “ ‘In the case before us, 
if, in your judgment, the evidence shows such to be the 
fact, you can find in favor of the defendant, except as to 
so much of the will as provides for’ devises not alleged 
to have been procured by undue influence. Held, no error.” 

Lilly v. Tobbein, 103 Mo. 477: “Where a particular 
clause has been inserted in the will by fraud or forgery, 
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it may, in such suit, be rejected for the reason that it is 
no part of the will.” 

Walker v. Irby, 238 S. W. (Tex.) 884, a contest over 
the probate of a will: ‘The general holding ‘is that, 
where the undue influence does not affect the whole will, 
but only a part, and that portion and the remainder are 
separable, only the part affected will be held void.” 

28 R. C. L. 359: “A will which is void as to a legatee 
who exercised undue influence is not necessarily void as 
to other legatees who did not exercise such influence, and 
one part of a will may be void because of undue influence 
and another part valid because not affected thereby.” 

28 R. C. L. 188: ‘When the probate of a will is con- 
tested on the ground of undue influence, one or more of 
the provisions of the will may be sustained as valid, while 
others are set aside. The whole will is not necessarily 
void because of undue influence, but will be left to the 
jury to determine what gifts or devises were obtained by 
such fraudulent influence, and such gifts or devises only 
will be declared void.” 

40 Cyc. 1149: “Where the fraud or undue influence 
does not affect the whole will, but only a part, and that 
portion and the remainder are separable, only the part 
affected will be held void.” 

40 Cyc. 1233: The court “may reject any provision 
which was procured by undue influence, or was inserted 
by fraud or mistake.” 

Innumerable authorities may be cited that, in a will, 
one out of several devises may be shown to be illegal; 
to be so uncertain as to be unintelligible; to be contrary 
‘ to public policy; and many other causes appearing upon 
the face of the will may be such that the valid parts will 
be enforced in proceedings of probate and the invalid 
part rejected. As is stated in 40 Cyc. 1080: “It is a 
rule of general application that if a will is valid as to 
some of its provisions and invalid as to others, and the 
‘valid provisions can be separated from the invalid, and 
upheld without doing injustice to any of the beneficiaries 


VoL. 116] JANUARY TERM, 1928. . TT 
In re Estate of Koller. 


under the will, or defeating the general intent of the testa- 
tor, the will must be sustained in so far as it is valid.” 
Again, at page 1081: “The rule has been applied where 
part of the will was invalid for uncertainty, or where it 
contained provisions void as against public policy, or in 
violation of statutes prohibiting the emancipation of slaves, 
or the unlawful suspension of the power of alienation, or 
regulating testamentary disposition of property for chari- 
table uses, or in violation of the rule against perpetuities. 
So the rule has been applied in cases where some of the 
provisions of the will were void for undue influence, or as 
providing for an illegal accumulation of income.” 
Applying the foregoing rule, complete justice may be 
done and further litigation ended. Unless this case can be 
disposed of in this manner, and rightiy so, we feel that 
for errors of law in the admission and rejection of testi- 
mony upon the trial (which related almost entirely to the 
competency of witnesses and to contestant’s claim of fraud 
and undue influence) the verdict and judgment would 
have to be set aside in its entirety. Rather than do that 
and subject the parties and the innocent legatees to further 
burdensome litigation and expense, and in view of the fact 
that the sustained legacies are minor, and that three of 
them at least are sustainable in morals and affection, it 
is our conclusion that the verdict and judgment be affirmed 
as to the following legacies: $1,000 to William W. Koller, 
$300 to the Methodist Church, $50 to Cynthia Best, $50 
to Mary Kahle, and $300 to Mary Bills; that the judgment 
be reversed as to the bequest to Ida Craig of the rest and 
residue of the estate; said bequest is set aside and the cause 
remanded to the district court, with directions to remand 
the case to the county court with directions that the rest 
and residue of the estate so bequeathed to Ida Craig be 
distributed according to the laws of inheritance. 
AFFIRMED IN PART, AND REVERSED IN PART. 


Goop, J., dissents. 
Note—See Wills, 41 L. R. A. n. s. 1126; 28 R. C. L. 359. 
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Sindelar v. Hord Grain Co. 


ANNA SINDELAR, APPELLEE, V. T. B. Horp 
GRAIN COMPANY, APPELLANT. 


Fruep ApRin 18, 1928. No. 25829. 


1. Corporations: CoNnTRACT: VALIDITY. Evidence examined, and 
found that the transaction involved was one had by and be- 
tween the plaintiff and the defendant corporation acting through 
its agent, and was without collusion. - 

2. Trial: DIRECTION OF VERDICT. In a case where reasonable 
minds would not be warranted in drawing different conclusions 
from the evidence, it is not error for the court to direct a 
verdict. 

3. Principal and Agent: Acts or AGENT. “An act of an agent, 
although without actual authority from his principal, may be 
with such apparent authority as to bind his prineipal.” Union 
P, R. Co. v. Gregory Coal Co., 103 Neb. 421. 

Such apparent authority of the agent cannot 
be extended or restricted by by-laws or other instructions to the 
agent by its principal, in the absence of actual notice thereof. 

5. ‘Witnesses: IMPEACHING TESTIMONY. A witness may be im- 
peached by evidence tending to prove that he made statements 
out-of court contrary to those made by him at the trial, 
in respect to matters material to the issues. However, such 
impeaching declarations are not substantive evidence of the 
facts declared when made by one not a party to the action, 
but merely serve as an aid to the court or the jury in de- 
termining the weight to be given the testimony of such witness. 


APPEAL from the district court for Merrick county: 
Louis LIGHTNER, JUDGE. Affirmed. 


E. J. Patterson and Elmer E. Ross, for appellant. 

Bartos, Bartos & Placek, contra. 

Heard before Goss, C. J., ROSE, Goop, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


THOMPSON, J. 

We find submitted for our consideration an action at 
law appealed by the defendant, T. B. Hord Grain Com- 
pany, from a judgment rendered in the district court for 
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Merrick county on a directed verdict at the close of the 
evidence on motion of plaintiff, Anna Sindelar, for the 
sum of $2,274.44. The errors relied on for reversal in 
the motion for new trial, as well as in the briefs here, may 
be resolved into two: (a) The court erred in sustaining 
the motion for a directed verdict; (b) the court erred in 
permitting the plaintiff’s witnesses to testify to declara- 
tions of defendant’s agent concerning his power to receive 
and store grain in defendant’s elevator. 

The record discloses that defendant is, and was at the 
times involved herein, a corporation organized for the pur- 
pose of buying, storing and selling grain; that in further- 
ance of such purpose it had built and equipped, and was 
operating, numerous elevators at sundry places in the north 
central part of this state, the main office and elevators 
being situate in Central City, Merrick county; that of the 
elevators so owned and operated was one at Ord, Valley 
county, which latter was in charge of one Geseking, and 
had been at the dates in question herein for five years or 
more; that the plaintiff operated a farm near Ord, and had 
raised and had in her possession 1639 bushels of wheat; 
that her son and husband were farmers also, the husband 
being the owner of wheat which he had raised; that these 
people had concluded to move to Saline county, Nebraska, 
which necessitated a disposition of these wheat holdings; 
that, in furtherance thereof, the husband testified at the 
trial as follows: 

“Q. Now just tell the jury what that transaction was 
(in November, 1924). A. I hauled a load of (my) wheat 
into the elevator and he (Geseking) bought it of me, 
and I didn’t feel like selling it on account it was too low, 
and he said ‘You can haul in the rest of it and I will 
store it for you, T. B. Hord Company storage, and you can 
leave it as long as you want to.’ And I said, ‘What about 
storage?’ And he said, ‘I will charge you two cents a 
bushel,’ and I sold him the first load at $1.10. I received 
the check for it, and the next day I started to haul. Q. 
How much did you haul? A. 285 bushels. Q. Did you 
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leave it for storage? A. Yes, sir. Q. How long was that 
in the elevator before you sold it? A. About two months. 
Q. When did you get the money for it? A. December 30. 
Q. Who paid you for it? A. Ben Geseking. Q. What 
kind of a check did he give you, his own, or what?. A. 
Just an elevator check. Q. Hord Grain Company check? 
A. Yes, sir. Q. Did he charge you any storage? A. Yes, 
sir. Q. Do you remember how much it was? A. The 
wheat was $1.55 and he gave me $1.53, so he charged me 
two cents a bushel.” Further, as to the wheat here in ques- 
tion, the husband testified: At the time he delivered the 
first load of his wheat, “I told him (Geseking) my wife 
had good wheat and we would like to haul it but the 
price was so low we didn’t feel like hauling it, and he 
said we might as well haul it ‘just like you, T. B. Hord 
Company storage, just like you,’ she can leave it as long 
as she wants to and when she wants the money he will 
give her the check. Q. Did you tell your wife that? 
A. Yes, sir. Q. Did you help haul this wheat of your 
wife’s? A. Yes, sir. Q. How many loads did you haul? 
A. Fourteen loads.” 

As to a conversation between Geseking and the husband 
relative to plaintiff’s wheat on March 7, 1925 (the three 
being present), the husband testified: 

“Q. Tell us what that conversation was. * * * A. She 
asked him (Geseking) about the price and he told her the 
price, if I am not mistaken it was $1.40, and she thought 

- it was low, and he said ‘You might as well leave it here in 
storage with the T. B. Hord Company.’ * * * He said 
she can leave it just as long as she wants to, and we said 
all right, and we told him that whenever she be ready for 
it she going to phone him or writing him or let him know 
and he could send the check, and she said, ‘If the wheat 
come to $1.50 you don’t need to wait for call or letter, 
just sell the wheat and send the money to me,’ and he 
said, ‘All right.’ ” 

Further, the husband had a talk with Geseking over 

the telephone in October, 1925, and Geseking told him: 
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“At any time you are ready I will be willing to send the 
check, just drop me a few lines.” “Q. Then, you never 
heard Geseking say anything about storing your wife’s 
wheat, did you? A. Yes, sir; he told me he would do just 
the same thing with her he done with me—store her wheat 
and she can leave it as long as she wants to. Q. There 
was no time fixed when she would have to take the money 
for her wheat? A. No; she could leave it. Q. Indefi- 
nitely? A. Yes, sir; she could get the money whenever 
she wants to.” 

The son testified, as to plaintiff’s wheat: “Well, I 
went to the Hord elevator (about January 23, 1925,) and 
asked him (Geseking) about the price and he told me 
$1.10, and I said, ‘That is pretty low, but we got to haul 
it some place because we are going to move to Saline 
county.’ And he said, ‘You don’t have to seli it, you can 
leave it here.’ And I said, ‘How do you do it? They told 
me they don’t store wheat in the other elevator’ (there 
were two elevators at Ord). And he said, ‘The T. B. 
Hord Company has a license.’ And I said, ‘Will you charge 
me storage?’ And he said, ‘Yes; two cents a bushel.’” 
He testified that they started to haul this wheat about 
January 30, 1925, and finished sometime the last of Febru- 
ary of that year ; that the wheat tested about 60 pounds per 
bushel measure. Further, the son testified: ‘Well, when 
I got done hauling I told him (Geseking) it was the last 
load, and he gave me the last slip I had from the loads, 
and he téld me whenever I get ready I can make demand 
for payment and he will give me the check.” 

This evidence is corroborated and strengthened by other 
witnesses, and by these witnesses by way of subsequent 
conversations had with Geseking. The demand for pay- 
ment for the wheat was made before the commencement 
of this action, and at a time when the wheat was of the 
market value of $1.39 a bushel, to wit, March 5, 1926, and 
payment therefor refused. The record further shows 
that there were 31 loads of wheat so delivered and placed 
in such elevator at Ord, and that at the time each load 
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was delivered the deliverer thereof received from Geseking 
a slip showing the gross weight of the load, the tare weight, 
the net pounds of wheat, and in some instances the num- 
ber of bushels. There is also evidence showing that other 
wheat had been similarly received, stored and paid for 
at this Ord elevator, previous to the receipt of plaintiff’s 
wheat, from other farmers, which was known by the son 
and husband of plaintiff at the time. 

Under the record as thus disclosed, the defendant intro- 
duced evidence tending to prove that the manager of the 
corporation was one J. W. Hutchinson, domiciled at Cen- 
tral City, and that he had been such manager since about 
1902; that the corporation had never procured a ware- 
house or storage license for any one or more of its ele- 
vators; that as such manager Hutchinson had procured to 
be prepared and distributed to the different agents in 
charge of defendant’s respective elevators a circular let- 
ter of instructions in which such agent was directed not to 
receive grain for storage for a time longer than nine 
days, and that within such limitation all grain so received 
should be paid for by him; that such manager, as a further 
instruction to such agent in charge, and as a means of 
conveying such information to those dealing with him, 
procured ta be prepared and sent to each elevator a paste- 
board placard, approximately 11 by 14 inches, containing 
thereon in bold type: 

“THIS IS NOT A PUBLIC WAREHOUSE. No STORAGE. UNDER 
THE NEW STATE LAW WE WOULD BE SUBJECT TO HEAVY 
PENALTY IF WE SHOULD STORE GRAIN. T. B. HORD GRAIN 
Co.” 

That such circular was seen by the witness Hutchinson, 
and also by defendant’s auditor, Barkmeier, in the elevator 
at Ord, posted in a conspicuous place at times before and 
after the dates in question, as was also the placard which 
was posted on one side of the driveway leading to the dump 
where grain brought to such elevator was unloaded. It 
might be said in this connection that on cross-examination, 
had on the part of the defendant, the son of plaintiff testi- 
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fied that he did not see, and neither did he ever know of, 
such circular or placard, and no one testified that he did 
see them or either thereof, and, as we find, he was the one 
who finally closed the deal for plaintiff. Further, the 
record is without evidence showing or tending to show 
that the plaintiff was in or around this elevator before the 
delivery of her wheat. ‘The defendant was also permitted 
to submit testimony tending to show that a book kept at 
the Ord elevator showed that the husband had delivered 
and placed in defendant’s elevator the number of bushels 
of his wheat which his testimony indicated, but that the 
same was delivered on December 27, and check issued in 
payment therefor, and that the receipt of the husband’s 
wheat was not shown by such book prior to that date. This 
witness who identified such book was also permitted to 
testify that he had examined it and that there was nothing 
therein contained showing the receipt of the wheat de- 
livered by the plaintiff. The book was not introduced in 
evidence, and neither was there any foundation laid for 
its introduction as by our statutes required, or otherwise. 
The evidence is conclusive that the husband delivered his 
wheat in November, 1924, and got his pay therefor the 
latter part of December of the same year. Hence, the most 
that could be credited to the evidence of what the book 
showed, if competent, would be that Geseking, acting for 
the corporation, did not enter on this book the receipt of 
wheat received by it for storage until such stored wheat 
was paid for. This, however, could not militate against 
the plaintiff. The witness Hutchinson, on the part of the 
defense, testified that at the time and place the demand 
was made for an accounting for the wheat, in the presence 
of a number of persons, the son, herein referred to, stated 
that Geseking said, “If you keep your mouth shut, it will 
be all right,” meaning as to the transaction in question. 
The defendant’s witness King, who was present at the time, 
in detailing the conversation stated: “He (the son) 
said that they wanted to get more money for the wheat, 
and wanted to store it, and Geseking told him that he 


782 NEBRASKA REPORTS. [VoL. 116 


Sindelar v. Hord Grain Co. 


did not have the authority to store it, but if he kept his 
mouth shut he would store it for him.” It might also be 
suggested here that the son was interrogated on cross- 
examination as to whether or not he had not made the 
statements at this meeting, as related by the witnesses 
Hutchinson and King, respectively, and in answer to each 
of such questions he entered a positive denial. This con- 
tradiction of the son’s testimony as to a statement made 
by him in regard to a long past event, he not being a 
party to the action, was not substantive evidence. At 
best, such evidence, if believed by the jury, could only 
go to the weight of the son’s testimony. Zimmerman v. 
Kearney County Bank, 59 Neb. 23. As we have seen, as 
to the material facts this witness is sustained by the testi- 
mony of the father, the mother, and in some regards by 
other disinterested witnesses. Under this record, the son’s 
testimony might be omitted entirely from the considera- 
tion of the jury, or that of the court, as the testimony of 
each of the other witnesses for plaintiff is without evidence 
of a refuting nature. Geseking, the only person who could 
have, under the detailed facts in this case, given any other 
version of the transaction than that given by the plaintiff’s 
witnesses, was not sworn nor examined at the trial. 

That the defendant received the wheat in its elevator, 
without collusion or connivance on the part of plaintiff 
either with the defendant or its agent, that it was of the 
market value and consisted of the number of bushels, 
and that the same had not been paid for or accounted for 
by defendant on due demand having been made therefor 
by plaintiff, as found by the trial court, is without ques- 
tion. 

In considering whether or not the trial court erred 
in its instruction directing the jury to return a verdict in 
favor of the plaintiff as it did, we must bear in mind that 
this court has never adopted the scintilla of evidence rule. 
As stated in 2 Thompson on Trials (2d ed.) p. 1504 (quot- 
ing with approval from Ryder v. Wombwell, L. R. 4 Exch. 
32, 38): “It was formerly considered necessary in all cases 


VoL. 116] JANUARY TERM, 1928. 783 


Sindelar v. Hord Grain Co. 


to leave the question to the jury, if there was any evidence, 
even a scintilla, in support of the case; but it is now settled 
that the question for the judge (subject, of course, to 
review) is, as stated by Maule, J., in Jewel v. Parr (18 
C. B. 909, 916, ‘not whether there is literally no evidence, 
but whether there is none that ought reasonably to satisfy 
the jury that the fact sought to be proved is established.’ ” 
In speaking of this rule, it is further stated in the above 
text at page 1505 (quoting with approval from Commis- 
sioners v. Clark, 94 U. S. 278, 284): “Decided cases may 
be found, where it is held that, if there is a scintilla of 
evidence in support of a case, the judge is bound to leave 
it to the jury; but the modern decisions have established 
a more reasonable rule, to wit, that, before the evidence 
is left to the jury, there is, or may be in every case, a 
preliminary question for the judge, not whether there 
is literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict for the 
party producing it, upon whom the burden of proof is 
imposed.” 

Thus, the question for our determination is: Whether 
or not, taking the evidence as a whole, any other verdict 
than the one directed could have been returned by the 
jury? 

“It is not reversible error for the trial court to direct 
the jury to return a verdict for one of the parties where, 
upon the evidence, no other verdict than the one directed 
can be sustained.” Zimmerman v. Kearney County Bank, 
3 Neb. (Unof.) 823. 

“Where only one conclusion can be drawn from the evi- 
dence, the court should direct a verdict.” Chesley v. Roche- 
ford & Gould, 4 Neb. (Unof.) 768. 

Where, under the record, reasonable minds would not 
be warranted in drawing different conclusions as to the 
involved facts, it is not error for the court to direct a 
verdict. 

In Pollock v. Pearson, 101 Neb. 284, we held: “It is 
the duty of the trial court to instruct the jury to find 


784 NEBRASKA REPORTS. [VoL. 116 
- Sindelar v. Hord Grain Co. 


for defendant when the evidence is not sufficient to sustain 
a verdict for the plaintiff.” 

If the foregoing is a correct statement of the law under 
the proved facts in that case, then the converse thereof 
would be applicable under the proved facts in this case. 
Our holding in Pollock v. Pearson, supra, was by us ampli- 
fied and strengthened in Farmers State Bank v. Butler, 
101 Neb. 685, wherein we announced the following rule: 


“When there is no substantial conflict in the evidence 
upon matters to be submitted to the jury, so that a verdict 
for the’ defendant upon those matters could not be sus- 
tained, it is the duty of the court to instruct for the plaintiff 
upon those issues.” 

As to the challenge that the court erred in permitting 
the evidence of the son, the husband, and others to be 
introduced as to conversations had with Geseking, it is 
sufficient to say that Geseking was the only one in charge 
of the Ord elevator, and was the only person that could, 
with practical business expediency, be interrogated in 
reference to the matters inquired about. Hence, he was 
acting in the apparent scope of his authority in the mat- 
ters detailed by these respective witnesses, and, as we held 
in Union P. R. Co. v. Gregory Coal Co., 108 Neb. 421: “An 
act of an agent, although without actual authority from 
his principal, may be with such apparent authority as to 
bind his principal.” Such apparent authority of the agent 
cannot be extended or restricted by by-laws or other in- 
structions to the agent by its principal, in the absence of 
actual notice thereof. Johnson v. Milwaukee & Wyoming 
Investment Co., 46 Neb. 480. 

It is our conclusion that error was not canted by 
the trial court, either in sustaining the motion for a di- 
rected verdict in favor of the plaintiff, or in permitting 
the complained of testimony to be introduced. 

The judgment of the trial court is right, and is 

AFFIRMED. 
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FLORENCE A. MOFFITT, APPELLANT, V. ED M. 
WILLIAMS, APPELLEE. 


Finep Apri 13, 1928. No. 26144. 


1. Deeds: CoNsTRUCTION: INCONSISTENT CLAUSES, “The settled 
rule of law is that, if a deed or will conveys an absolute title 
in fee simple, an inconsistent clause in the instrument attempt- 
ing merely to limit that title or convey to the same person a 
limited title in the same land will be disregarded.” Grant v. 
Hover, 103 Neb. 730. 


: A deed from father and mother to their 
daughter, in which they “grant, bargain, sell, convey and con- 
firm unto” the daughter certain land, and containing covenants 
of seisin and warranties to defend the title running to the 
grantee and “her heirs and assigns,” without creating any other 
or different estate in her, or others, creates a title in fee simple, 
notwithstanding the deed contains a provision, “This deed shall 
be void if grantee deeds to any party except her heirs or their 
heirs.” 


APPEAL from the district court for Hamilton county: 
LOVEL S. HASTINGS, JUDGE. Reversed, with directions. 


Craft, Edgerton & Fraizer, for appellant. 
J. H. Grosvenor, contra. 


Heard before Goss, C. J., Rose, DEAN, Goop, THOMP- 
SON and HOWELL, JJ., and LANDIS, District Judge. 


HOWELL, J. 

This is an appeal from the denial of specific perform- 
ance of a contract for the sale of real estate. The plain- 
tiff, Florence A. Moffitt, agreed in writing to sell 120 
acres of Hamilton county land to Ed M. Williams, and 
to give a “good title of record” therefor. She held title 
under a deed from her father and mother dated Septem- 
ber 24, 1902, containing the usual granting and warranty 
clauses, with a special provision as follows: “This deed 
shall be void if grantee deeds to any party except her heirs 
or their heirs.” The granting clause reads, “do hereby 
grant, bargain, sell, convey and confirm unto Florence A. 


@ 
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Gray” (now Moffitt) the lands described. The covenants 
of seisin, against incumbrance, right to sell, and to defend 
the title, run to Florence A. Gray (Moffitt) and “her heirs 
and assigns.” The trial court denied specific enforcement 
solely upon the ground that Florence A. (Gray) Moffitt 
could not give a merchantable and “good title of record” 
by a direct deed to Ed M. Williams, because of the pro- 
vision making the deed from her father and mother void 
if she “deeds to any party except her heirs,” etc. 

The parties to this action are friendly and neither want 
their contract enforced unless Florence A. Moffitt can con- 
vey a good title by her deed. Counsel for neither party 
has cited a case exactly in point. The sole question is: 
What effect, if any, is to be given to the provision making 
the deed to Florence A. Moffitt void if she deeds to another 
than “her heirs or their heirs,” it being in the nature of 
a forfeiture or restraint of alienation? The deed put the 
fee title in the grantee. Rigidly construed, Florence never 
could deed to any one, for, as long as she lives, she has 
no heirs; at least, they may not now be known. 29 C. J. 
290, sec. 6, note 22. “Heirs” answer to persons at the 
death of an ancestor or testator. Hill v. Hill, 90 Neb. 43. 
The deed does not say at what time or under what law, 
whether existing or to be enacted, her heirs are to be de- 
termined. Should she have a child or children, and if it 
or they should die leaving heirs in the persons of their 
children, Florence could deed to the heirs of her deceased 
children because the heirs of her heirs would be known, 
unless the children of the deceased children at once step 
in and become her immediate heirs. Such a puzzle might 
be extended under varying conditions to render the pro- 
vision so uncertain and meaningless as to be unenforce- 
able. If Florence may not deed to any one, it may well 
be said the provision is void, either as being repugnant 
to the grant, an illegal restraint as to alienation, or for 
want of terms of reversion of title upon the happening of 
a condition subsequent, which very condition is prohibited 
in spirit. It does not seem reasonable that a deed once 
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valid can be rendered void by direction of the grantor 
who has conveyed all his interest to another, in the prop- 
erty conveyed, reserving nothing to himself. Section 
5591, Comp. St. 1922, provides, all of a grantor’s interest 
passes with his deed unless the contrary intent is shown 
by its terms. The grantor made a covenant with Florence 
“and with her heirs and assigns.’”’ He parted with the fee 
and lost control over directing its future. The provision 
is neither a condition precedent, or condition subsequent 
with a reversion attached. It is against public policy. It 
falls out of the deed by its own weight and is made in- 
capable, by self-divestment. The law favors fixed titles 
and abhors forfeitures. At most the clause in question is 
a condition, a breach of which would not cause the estate 
to revert to any one, by express terms. The rule most di- 
rectly applicable to the matter before us seems to be well 
stated in 18 C. J. 337, sec. 336d, as follows: ‘Where an 
estate in fee simple is granted to a person by proper and 
sufficient words, a clause in the deed which is in restraint 
of alienation is void and will be rejected.” 

As supporting the text many cases are cited, a few of 
which are: (Graves v. Wheeler, 180 Ala. 412; Walker v. 
Shepard, 210 Ill. 100; Kessner v. Phillips, 189 Mo. 515; 
Hill v. Gray, 160 Ala, 273; Diamond v. Rotan, 58 Tex. Civ. 
App. 263. 

The practical effect of the condition is to deny the 
grantee power to deed or alienate, if strict construction be 
the rule; and we think it is, unless it defeats the intention 
of the grantor, when construing the instrument as a whole. 
The deed is made void if the grantee deeds to any one but 
heirs. Who the heirs are to be cannot be determined until 
the grantee dies. There being no heirs, so long as the 
grantee lives, she can never convey. The clause does not 
recognize a right in the grantee to select one or more per- 
sons in being who may, or may not, be an heir or heirs, 
at her death. It says “her heirs” (plural) “or their heirs.” 
Suppose grantee deeds to one of her children who dies be- 
fore grantee dies, would her deed be void then, or become 
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void. ater on, upon her death, for the reason that the de- 
ceased child was not an heir when the deed was made, nor 
at her death? The clause generates much non-sense. 

As will be observed, the deed does not limit the title in 
grantee to her life and thereafter cast it elsewhere. So 
far as the language of the deed speaks, it affects merely the 
title of the grantee. It first gives her the fee and secondly 
undertakes to take it away, if she should deed it contrary 
to grantor’s wish, without fastening it elsewhere. Grant 
wv. ‘Hover, 103 Neb. 730, announces a principle applicable 
to the case before us in this language: “It has been re- 
garded by the courts that it is impossible to convey an 
absolute title to rea] estate in fee simple by deed or will, 
and at the same time in the same instrument convey to the 
same person a limited right or title in the same land. It 
. therefore follows that when there was an attempt to do 
so, and no other disposition of the land was made in the 
will, the courts, on the theory that real estate must have 
an owner, rejected the attempt to convey the limited title, 
and treated the conveyance as of a fee simple title.” 

Syllabus 1 of that case reads: ‘The settled rule of law 
is that, if a deed or will conveys an absolute title in fee 
simple, an inconsistent clause in the instrument attempting 
merely to limit that title or convey to the same person a 
limited title in the same land will be disregarded.” 

In Yates v. Yates, 104 Neb. 678, 683, it is said, quoting 
from a Kansas case, “to vest the fee in the grantee, but 
to disable him from alienating it,” cannot be done, “and 
the attempted restriction is ineffective.” As stated at page 
684, in the Yates case: “The tendency of the rule in 
Shelley’s case is to prevent estates from being held in 
abeyance and to throw land into commercial channels one 
generation sooner.” 

At the oral argument counsel for both parties stated 
their willingness, in fact desire, to perform the contract if 
the title to the land as it stands is good in law, so far as the 
clause discussed is concerned. This being a trial de novo, 
in which this court may finally determine the law in such 
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manner as to remove any doubt as to the title, we dispose 
of the case by decreeing specific performance as prayed 
in plaintiff’s petition. We are not unmindful of the dis- 
cretion of trial courts in cases of this character; and that, 
ordinarily, they will not decree performance as to a title 
‘if there be doubt or uncertainty about it sufficient to 
form the basis of litigation.” Shonsey v. Clayton, 107 Neb. 
695. We say this in justice to the learned judge who 
denied the decree in the court below and whose views, as 
to the clause in question, were much ‘the same as those 
expressed by this court. For the reasons stated, the decree 
of the lower court is reversed, with instructions to enter 
a decree to conform to this opinion. As both parties have 
properly conducted this litigation in good faith, each will 
be left to pay their own costs, unless they otherwise agree. 
REVERSED. 


FRANK DENESIA, APPELLANT, V. CHARLES DENESIA, 
ADMINISTRATOR, ET AL., APPELLEES. 


FIrep APRIL 13, 1928. No. 25793. 


1. Homestead: PAROL AGREEMENT TO DEVISE. The fact that the 
premises involved was the homestead of the promisor does not, 
of itself, render void and unenforceable an oral agreement be- 
tween the parents and a son, whereby the former agreed that, 
in consideration of the son remaining at home, running the 
farm, and providing necessary care and support to the parents 
as long as either should live, the place would belong to the 
son upon the death of the parents. Teske v. Dittberner, 63 
Neb. 607, and 70 Neb. 544, overruled. 

2. Statute of Frauds: AGREEMENT To Dpvise HOMESTEAD: RatTI- 
FICATION. If an oral agreement between parents and one of 
their sons, whereby the former promised to leave the home place 
to the son in consideration of the son remaining at home and 
providing support and maintenance to the parents during their 

- remaining lives, is void, because not in writing and acknowl- 
edged, it could not be subsequently orally ratified by the par- 
ents. 

3. Specific Performance: PARoL AGREEMENT To DeEvISE HOoME- 
STEAD. Where the evidence sufficiently proved the agreement 
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and its performance by the son of an oral contract between 
parents and a son, whereby the former agree to leave the home 
place to the son, in consideration of the latter providing care 
and support to the parents, the fact that several years later 
the parents removed to a nearby town where they resided 
for several years and during that time the son paid the father 
$300 in cash each year which the father enters as “rent”, in a 
small account book, does not necessarily prove an abandonment 
of the original agreement. 

SUFFICIENCY OF EVIDENCE. Evidence exam- 
ined, sad held sufficient to prove the plaintiff and his parents 
agreed to and that the son sufficiently performed an oral con- 
tract whereby the son was to provide care and maintenance in 
consideration of the parents’ oral promise that the home place 
would be left to the son. 


APPEAL from the district court for Cuming county: 
ANSON A. WELCH, JUDGE. Reversed, with directions. 


A. R. Oleson, for appellant. 
P,. M. Moodie and A. R. Davis, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY and 
HOWELL, JJ., and Broaby, District Judge. 


BrRoaDy, District Judge. 

This is an action, in equity, for specific performance of 
an alleged oral agreement between Noah Denesia, and his 
son, Frank, by the terms of which the father promised 
the home farm should go to the son after the death of the 
parents, in consideration of the son remaining at home, 
running the farm, looking after and caring for his parents 
as long as they should live. The son, the plaintiff in this 
action, remained with the parents from that time, 1893, 
continuously, and now occupies the place. In 1905 the 
parents moved to the town of West Point where they lived 
until 1915. They then lived with a married daughter at 
Cedar Bluffs for one year, and then went back to the home 
farm and lived one year with plaintiff and his wife. It 
seems plaintiff married during the period the old folks 
lived in West Point. Later the parents made their home 


VoL. 116) JANUARY TERM, 1928. 791 


Denesia v. Denesia. 


at an old folks’ home. The mother died in 1920 and in 
1922 the father went to live with a daughter at Cedar 
Bluffs, where he died in 1923. This action is brought by 
the son, plaintiff, against the administrator of the father’s 
estate, and his brothers and sisters, as heirs of the parents. 
The defendants denied the agreement and alleged the prem- 
ises was the homestead of the parents and, if made, the 
agreement was void, because not in writing and not signed 
by both the father and mother, as is required by the home- 
stead statutes; and, further, that there was no sufficient 
compliance of the conditions of the agreement, if any. 

The trial court found, as a question of fact, that such 
an agreement was made, as alleged by plaintiff; that the 
premises involved was, at the time, the homestead of the 
promisor, but not being in writing and signed and ac- 
knowledged by both himself and his wife was void. The 
court also found that the son, the plaintiff, occupied the 
premises, after the removal of the parents, for some ten 
years, as a tenant, and that he should be accountable for 
rent; also that he had put valuable improvements on the 
land, for which he should receive credit; set off one against 
the other, and entered a general decree for the partition 
of the land among the respective heirs, including the plain- 
tiff, in accord with the cross-petition of defendants. 

Plaintiff appeals from the decree of the trial court. The 
questions presented by the appeal are: (1) Is such an 
oral agreement enforceable as against a homestead? (2) 
If made, may it be ratified by the promisor, by oral af- 
firmance, after a surrender of the homestead character by 
removal from the premises? (3) If made, and at least 
partially performed, was the agreement abandoned by re- 
moval by the parents and their receipt of cash payments 
from the son as “rent’’? 

The evidence conflicts somewhat on each of the main 
controverted questions. The plaintiff is supported directly 
to the original agreement by one sister, Mrs. Stone, who 
was living at home at the time, and says she heard the 
father make the alleged promise to the plaintiff, and she 
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also says that her mother was present at the time and 
consented and affirmatively assented to the arrangements. 
A granddaughter, which we assume was Mrs. Stone’s 
daughter, and now grown, says she lived much of her life 
at the grandparents, and that she had always heard the 
farm spoken of as “Frank’s” (plaintiff), and that she 
“grew up in that knowledge.” Several residents of West 
Point testified that, after the father had removed to town, 
he often talked to them of having promised the farm to 
the plaintiff and spoke of plaintiff with great affection. 
The adverse defendants testified they never heard of any 
such arrangement until this suit was started. There is no 
evidence whatever of any ill feeling of the old gentleman 
toward the plaintiff. We think the trial court rightly found 
the agreement had, in fact, been made. We also feel and 
find the plaintiff sufficiently complied with the conditions 
of his promise. 

Defendants insist that the agreement was bad as no con- 
sideration passed from the son in that he was not placed in 
a worse financial position on account of the promise. That, 
of course, if true, is a good objection. It is only another 
way of expressing the fundamental rule and definition of 
a consideration as a benefit to the promisor or a detriment 
to the promisee. In this case the detriment to the promisee 
would be his obligation to keep and support the parents 
so long as they might live. In re Estate of Griswold, 118 
Neb. 256. 

One of the defendants, Mrs. Stone, a sister of plaintiff, 
did not contest plaintiff’s claim but, in fact, by her answer 
and also her testimony, affirmatively acknowledged plain- 
tiff’s claim and right to the premises and testified that 
plaintiff had fully performed all of his obligations to his 
parents. The adverse defendants argue that the plaintiff 
gave the old people only butter, eggs, ham, bacon, and fresh 
meat when he butchered, and paid the father $300 in 
cash a year after the parents removed to town, and 
assert that the relation of landlord and tenant existed, 
as shown by the father keeping books and entering the 
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payments as “rent.” These adverse defendants argue that 
plaintiff therefore abandoned the contract. The record 
also shows that for a long period a reasonable rental for 
the farm was far in excess of $300 a year. This would 
indicate the old gentleman took only what he needed, not 
as rent, but as “keep,” and supports the contention of 
plaintiff. 

Waiver or surrender or abandonment of the homestead 
is suggested ; but we prefer to first discuss the direct ques- 
tion at hand. 

It is clear the premises was the homestead at the time 
the agreement was made. If the agreement was void 
when it was made, of course, was completely dead. It 
could not be ratified at a later date and then spring to life. 
If the statute of frauds or the homestead statute smoth- 
ered it in the beginning, because not in writing and signed 
and acknowledged by both husband and wife, the promise 
remained dead notwithstanding its subsequent affirmation 
by them. The defendants insist upon the demise, as above 
suggested, and cite Teske v. Dittberner, 70 Neb. 544, as 
eonclusive on that question. That case was three times 
before this court. Twice by opinion of the court com- 
mission and once, the last, by the court, on a second re- 
hearing, and is reported in 63 Neb. 607; 65 Neb. 167, and 
70 Neb. 544. In that case the plaintiff orally agreed with 
his father and mother that he would remain on the home 
farm, provide the necessities of life to them, and at their 
death the farm would be his. The agreement ,continued 
some years when the mother died. A few years later 
the father left the farm and went to live with a daughter, 
when the father conveyed the farm to this daughter, and 
the son brought an action to quiet title in himself and 
cancel the deed to the sister, alleging the oral contract 
and performance on his part. The action was defended on 
the ground that the premises was, at the time, the home- 
stead, and therefore the agreement was void, it not being 
in writing and signed and acknowledged by both husband 
and wife. The trial court found in favor of the son. The 


° 
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supreme court commission reversed the trial court and 
held the agreement was void, as violating the homestead 
statute. A rehearing was granted (65 Neb. 167) and by 
a more exhaustive opinion, by Judge Ames, set aside the 
first decision, and held the agreement was not void, but 
that its enforcement could not be decreed during the 
lifetime of the then surviving father, directed the sister to 
hold title in trust for the benefit of the promisee to become 
complete upon the death of the father, and ordered the 
son to put up a bond to secure the support of the father 
until his death. A second rehearing was granted, and 
this was heard by the court (70 Neb. 544). In a long, 
exhaustive and complete opinion by Judge Holcomb, the 
court held the agreement void as against the homestead, 
quashed everything in the previous decisions, and directed 
that part of the farm not occupied as a homestead, i. e., 
all except the house and grounds adjacent to the value of 
$2,000, be conveyed to the son. The house, buildings and 
so much of the lands to the value of $2,000 was exempt 
from the decree. 

If the last decision was the final word on the subject, 
the instant inquiry would end here. But in 1912 the court 
decided Moline v. Carlson, 92 Neb. 419, Judge Fawcett 
writing the opinion. And it is there held that such an 
oral agreement is enforceable, even though the premises 
involved, at the time, constituted the homestead of the 
promisor. The decision is based on the oft-repeated 
theory that the promisor having promised to devise the 
premises by will and not having done so, the court will do 
it for him. It further argues that, notwithstanding the 
homestead character rights, no one could object to the 
owner directing the disposal of real estate by will, prop- 
erly executed, and that therefore the homestead statute 
does not apply. It also states that the original promise 
was to devise all of the lands of the promisor, which might 
or might not be the homestead, at the death of the prom- 
isor. Of course, that was merely a detour to avoid the 
Teske decision. 
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These two decisions, both of which establish a distinct 
property right, are directly opposed to each other. The 
Teske case clearly holds the homestead character of the 
premises renders the agreement void; the Moline decision 
holds it does not. Now here we are confronted with an- 
other case involving the identical question. We cannot 
follow either of the above decisions without violating the 
precedent of the other. Waiver, surrender or abandon- 
ment of the homestead was suggested in the Moline case, 
as was also suggested at the oral argument of counsel in the 
case at bar. To reach out for that distinction would only 
add to the confusion. This court should now finally and 
definitely adopt either the Teske case or the Moline case 
and expressly overrule the other. There are other de- 
cisions of this state which are cited by counsel, but it 
seems to the writer to further distinguish would only add 
more confusion. There is a clear division of holdings in 
strong legal jurisdiction on this question. This court is 
firmly committed to the rule that such oral agreements, 
otherwise unobjectionable, are enforceable (Davis v. 
Murphy, 105 Neb. 889; Warnick v. Warnick, 107 Neb. 747; 
Moline v. Carlson, 92 Neb. 419), but is in confusion wheth- 
er they are or are not void as against the homestead. If 
- such oral agreements are to be recognized at all, it must 
follow that they must also be enforced as against the 
homestead; therefore, we should follow the Moline case 
and expressly overrule the adverse holding in the Teske 
case. The statute of frauds, the statute on wills, and the 
homestead statute all require contracts affecting the re- 
spective subjects to be in writing. But this jurisdiction, 
and most others, hold, under general similar statutes, oral 
agreements to devise real estate are not void because of 
such statutes. If good as against any one of the above 
statutes, they certainly ought to be binding as against the 
others. There is no reason why they should not be. And 
there is this added reason why the homestead character 
of the premises should not exempt that particular class of 
cases. A very large proportion, if not a majority, of 
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such agreements are in cases where the promisors are the 
father and mother of the promisee. They are usually old 
folks first beginning to fear the coming years of loneliness 
and old age, and assure one of the children that, in con- 
sideration of his or her staying on the home place with 
them,.and looking after them while they recede down hill, 
the place shall be his or hers when the old folks are gone. 
Often the other brothers and sisters, at that time, are 
enthusiastic for that understanding. And it is our guess 
that all this usually takes place in the parlor of the old 
home, which most naturally and humanly calls out the fam- 
ily confidence in each other, and nobody thinks of or would 
permit a writing. The arrangements being complete, the 
one stays on watching, the brothers and sisters pack up 
and leave, while John takes the milk bucket and goes out 
to the cow shed. 

The trouble starts long afterwards. So, it seems to the 
writer, that if oral agreements, otherwise unobjectionable, 
are to be upheld at all, it cannot in right and equity be 
said they are good as to all except the homestead. And 
this court now so holds and the holding to the contrary, 
in Teéske v. Dittberner, 68 Neb. 607, and 70 Neb. 544, is 
hereby overruled. . 

It follows that the decree of the district court is reversed 
and the cause remanded, with directions to enter findings 
and a decree, in accordance herewith, of specific perform- 
ance in favor of the plaintiff, Frank Denesia, as prayed in 
his petition. 

REVERSED. 


J. B. KELKENNY REALTY COMPANY, APPELLEE, V. 
DOUGLAS COUNTY, APPELLANT. 


Fitep Aprit 13, 1928. No. 26414, 


‘Taxation: DOMESTIC CORPORATION STocKk: ASSESSMENT. For the 
purpose of determining the valuation for assessment of shares 
of stock in domestic corporations, the value of mortgages, 
owned by the corporation, in which the mortgagor has agreed 
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to pay the tax levied upon the mortgage interest, should not 
be deducted from the full value of the capital stock. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Reversed, with directions. 


W. W. Slabaugh and Henry J. Beall, for appellant. 
James B. Kelkenny and Milton R. Abrahams, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, THOMP- 
SON and HOWELL, JJ., and REDICK, District Judge. 


REDICK, District Judge. 

This is an appeal from a judgment of the district court 
reversing a decision of the board of equalization of Douglas 
county fixing the value of stock of a corporation for pur- 
poses of taxation. The J. B. Kelkenny Realty Company, 
a corporation, returned its schedule for 1927 personal tax 
assessment, listing its paid-up capital stock, surplus and 
undivided profits at $150,000, divided as follows: 


Real estate in Douglas county...............- $69,245.00 
Real estate mortgages in Douglas county 75,100.00 
Building and loan association stock...... 5,000.00 
Cash on hand... eee eeeeee eee 655.00 
TOGA pesos ee Sen hagied tee Seta ete $150,000.00 


The corporation deducted from such total the assessed 
value of the real estate, $69,245, and the value of the 
real estate mortgages, $75,100, claiming that the remainder 
of the total sum was all that was subject to assessment. 
The board of equalization restored the item of mortgages; 
$75,100, but on appeal the district court reversed the board 
and held that the mortgage item was deductible; to review 
this ruling of the district court the county appeals. 

It is conceded that the corporation is not a banking as- 
sociation, loan and trust or investment company; it is 
further admitted that all of the mortgages of the company 
contain a clause that the mortgagor should pay all taxes 
levied upon the mortgage. The proper solution of the 
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question presented depends: upon the construction of sec- 
tion 1, ch. 169, Laws 1927, which went into effect April 1 
of that year. The act provided a scheme for the assess- 
ment of intangible property and divided the same into 
two classes, A and B, the shares of stock of domestic cor- 
porations being placed in class B, and provided for assess- 
ment as follows: 

“All intangible property in class B shall be taxed where 
said intangible property is assessed at the rate of five 
mills on the dollar of the actual value thereof, the same 
to be assessed and collected where the owner resides. Pro- 
vided, that the value of the shares of stock of corporations 
organized under the laws of this state shall be determined 
for the purpose of this section by deducting from the 
actual value of the paid-up capital stock, surplus and un- 
divided profits of such corporation available for stock divi- 
dends, the assessed value of the property of the corpora- 
tion, both intangible and tangible, listed and taxed in this 
state and the actual value of the property of the corpora- 
tion outside of this state.” 

By section 5951, Comp. St. 1922, it is provided: 

“For the purpose of assessment and taxation, a mort- 
gage on real estate in this state is hereby declared to be 
an interest therein. The amount and value of any mort- 
gage upon real estate in this state when taxable to the 
mortgagee shall be assessed and taxed to the mortgagee or 
his assigns, and the taxes levied thereon shall be a lien 
on the mortgage interest. The value of the real estate in 
excess of any mortgages taxable to and taxed to the mort- 
gagee shall be assessed and taxed to the mortgagor or 
owner.” 

And by section 5952, Comp. St. 1922, it is provided: 

“When any mortgage contains a condition that the 
mortgagor shall pay the tax levied upon the mortgage or 
debt secured thereby, the mortgage shall not be entered 
for separate assessment and taxation, but both interests 
shall be assessed and taxed to the mortgagor or owner 
of the real estate.” 
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Prior to 1915 the two provisions last quoted were con- 
strued by this court, and, in view of the fact that a 
mortgage upon real estate was declared by the statute 
to be an interest therein, it was held, for the purpose of 
arriving at the value of the shares of stock of a corpora- 
tion, that the amount of the mortgages held should be 
deducted from the total value of the capital stock, regard- 
less of the fact whether the mortgagee or mortgagor paid 
the taxes upon the mortgage. First Trust Co. v. Lan- 
caster County, 93 Neb. 792; State Bank v. Seward County, 
95 Neb. 665. The statute as it existed at the time of these 
decisions, and shortly thereafter, was amended in 1915 
(Laws 1915, ch. 108), since which time it has been uni- 
formly held by this court that mortgages containing a 
clause requiring the mortgagor to pay taxes assessed upon 
the mortgage may not be deducted in determining the value 
for taxation of the shares of stock of the corporation. 
Nemaha County Bank v. County Board, 103 Neb. 53; 
Creighton Nat. Bank v. Knox County, 108 Neb. 610. 

In the Nemaha County Bank case, supra, it was said by 
Cornish, Justice: ‘When, as in the instant case, no at- 
tempt is made to tax the bank or shareholders on the se- 
curities, no deduction should be made, and the action of 
the taxing authorities in Nemaha county should be upheld. 

“If it is contended that, equitably considered, the owners 
of the shares are the owners and proprietors of the bank, 
and that not to make the deduction amounts to double 
taxation, since the valuation of the shares includes the 
mortgages assessed to the mortgagor, it must be answered 
that, if this is double taxation, then such taxation is com- 
mon. Thetwo interests represent separate property rights 
and therefore each is taxable. This was always the rule 
until the mortgage tax law was enacted. It is the rule 
today, if the owner of a farm has given only a note for 
the remainder due upon it. A chattel mortgage is taxed 
against the holder and the mortgaged chattel against the 
owner. The farmer’s implement is taxed against him and 
what he owes on it is taxed against the implement dealer. 
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The owner of a bunch of fat hogs must pay taxes on their 
full value, even though he could show that the corn which 
fattened them was purchased from a neighbor, who had 
paid his taxes upon the corn. Objectionable double taxation 
occurs when the property assessed is overvalued.” 

Recurring now to the act of 1927, we are to inquire 
if there is anything in its provisions requiring the adoption 
of a different rule than that laid down in the two cases last 
cited. This act was not amendatory; it is complete in 
itself, and repealed all prior acts on the same subject. 
What is meant by the words “the assessed value of the 
property of the corporation, both intangible and tangible, 
listed and taxed in this state?” It is the contention of 
appellee that, when the land and the mortgage are taxed 
together, the mortgage interest has been listed and taxed 
in this state, and therefore comes within the terms of the 
statute and should be deducted. It seems to us, however, 
that this construction leaves out of view the purpose of 
the legislature, apparent upon the face of the act and 
deducible from its language, viz., to protect the corpora- 
tion and shareholders, in the assessment of the capital stock, 
from being taxed twice upon its property; and where it 
appears that such double taxation will result unless de- 
duction is made, it will be allowed. Such was the situation 
in City Trust Co. v. Douglas County, 101 Neb. 792, 
where the mortgagee was required to pay the tax upon 
the mortgage interest, and the deduction was allowed. 
In that case the mortgagors had not agreed to pay the 
taxes upon the mortgages, and the trust company was 
compelled to pay them, and the deduction was held proper. 
In the opinion it was said by Letton, J., page 795: 

‘Where the mortgagor agrees to pay the tax a different 
condition may arise if the individual mortgage owner is 
assessed at his place of residence on the value of the mort- 
gage he holds. In such a case, if the corporation is under 
no duty to return its mortgages for taxation, there would 
seem to be a discrimination in its favor, though this is not 
before us and we do not so decide.” 
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In view of the purpose of the act as above stated, we 
think that the only property which can be deducted in 
arriving at the value of the shares of stock is that prop- 
erty upon which the corporation has paid or is required 
to pay the tax. The language is “assessed value of the 
property of the corporation, * * * listed and taxed in this 
state.” This unquestionably means listed and taxed to 
the corporation. We cannot think, and the language of 
the statute does not require us to hold, that it was the 
intention of the legislature to allow a deduction of the 
value of property upon which the corporation was not 
otherwise taxed. Any other construction would, in many 
cases, result in the exemption from taxation of many hold- 
ers of valuable stock in domestic corporations, upon which 
they receive regular dividends; for example, the holders 
of stock in a corporation whose entire assets consisted of 
real estate mortgages containing a clause that the mort- 
gagor should pay the taxes upon the mortgage interest 
would escape taxation upon a very valuable species of 
property. This would be contrary to the provision of 
section 5820, Comp. St. 1922, that—“All property in this 
state, not expressly exempt therefrom, shall be subject to 
taxation.” The construction we have adopted does not 
subject the corporation or the shareholder to double tax- 
ation—the corporation, because it has paid no taxes on 
the mortgage; and the shareholder, because he is only 
taxed upon the actual value of the shares of stock. The 
mortgagor probably received his compensation in a reduced 
rate of interest as a consequence of his agreement to pay 
the taxes on the mortgage, but this question is not before 
us. We are constrained to hold that the learned district 
court erred.in holding that the mortgages in the amount 
of $75,100 should be deducted from the full value of the 
shares. The judgment of the district court is reversed and 
cause remanded, with directions to confirm the assessment 
as made by the board of equalization. 

' REVERSED. 
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JOHN 8. MARVEL, APPELLANT, V. CHARLES P. CRAFT ET AL., 
APPELLEES. 


Finep APRIL 24, 1928. No. 26451. 


1. Appeal: DISMISSAL. As a general rule an appellant may dis- 
miss his appeal without appellee’s consent, but one appellant 
cannot dismiss the appeal of another appellant or of a cross- 
appellant. 


JURISDICTION. Where the statutory notice of appeal 
is properly given in the district court as disclosed by the final 
judgment, the supreme court acquires jurisdiction by the filing 
of a duly certified transcript, and other or further notice of the 
appeal is unnecessary. 

DISMISSAL. Whether an appeal or a cross-appeal 
should be dismissed for failure to file a precipe within the time 
limited by the rules is a judicial question, and for good and suf- 
ficient reasons permission to file a precipe at a later date may 
be granted, where the appellate court has jurisdiction of the 
appeal of both appellant and cross-appellant. , 


APPEAL from the district for Morrill county: EDWARD 
F. CARTER, JUDGE. Motion sustained in part. 


Charles EF’. Bruckman, for appellant. 


Hainer, Flansburg & Lee, Raymond & Fitzgerald, Charles 
P. Craft and Butler & James, contra. 


Heard before Goss, C. J., ROSE, DEAN, THOMPSON, E:BER- 
LY and HOWELL, JJ., REDICK and WHEELER, District Judges. 


Ross, J. 

The action was commenced in the district court for Mor- 
rill county to foreclose a mortgage on a quarter section of 
land. John 8. Marvel was plaintiff. The defendants named 
in his petition were Charles P. Craft, Anna C. Craft, 
Royal Highlanders, Eugene J. Hainer, Bank of Commerce 
- of Hastings and its receiver, Van E. Peterson. The Crafts 
were mortgagors and made default. The Royal Highland- 
ers pleaded another mortgage not yet due. Hainer had ac- 
quired from the Crafts their equity of redemption and his 
answer contained a cross-petition and counterclaim against 
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the bank and the plaintiff for $25,000. The receiver 
claimed as an asset of the bank the mortgage that plaintiff 
sought to foreclose. Upon a trial of the issues raised by 
the pleadings the district court rendered in favor of the 
bank and the receiver a decree foreclosing the mortgage 
pleaded by plaintiff. Hainer’s counterclaim was disallowed. 
For the purposes of review John S. Marvel, plaintiff, filed 
in the supreme court February 16, 1928, a transcript of the 
proceedings in the district court, and gave defendants no- 
tice of his appeal. 

March 22, 1928, plaintiff filed a dismissal of his appeal, 
having settled with the receiver the controversy between 
them. Plaintiff’s appeal was accordingly dismissed March 
_ 22, 1928, but a mandate directing the district court to carry 
its decree into effect was not issued. 

The questions now presented for determination arise on 
a motion by Hainer for an order withholding the mandate, 
denominating him as cross-appellant and authorizing no- 
tice of his cross-appeal. The motion was filed March 30, 
1928, and the sustaining thereof is vigorously resisted by 
the receiver on the grounds that he settled his controversy 
with plaintiff, thus changing his status, relying on the dis- 
missal, and that the supreme court is without jurisdiction 
to sustain the motion. He directs attention to the record, 
which shows that plaintiff’s motion for a new trial was 
overruled in the court below November 21, 1927; that the 
transcript for the appeal was filed in the supreme court 
February 16, 1928; that the time for the filing of a precipe 
for a cross-appeal expired under the rules of the supreme 
court within four months after the overruling of plain- 
tiff’s motion for a new trial on November 21, 1927; that 
Hainer has not filed the necessary precipe denominating 
himself as cross-appellant and the other parties as cross- 
appellees. In this connection it is argued by the receiver 
that the filing of such a precipe within the four months 
after the date of the judgment below is jurisdictional and 
that consequently the supreme court is without power to 
extend the time or to sustain the motion of Hainer who 
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had been designated by plaintiff as appellee only; that an 
appellant had a right to dismiss his appeal without the con- 
sent of any appellee; that the receiver had a right to rely 
on the dismissal as the end of the litigation and to settle 
the controversy between himself and plaintiff on that basis 
and did so in good faith. 

The argument does not seem to be conclusive. As a gen- 
eral rule an appellant may dismiss his appeal without the . 
consent of the appellee. One appellant, however, cannot 
dismiss the appeal of another appellant or cross-appellant. 
Was Hainer an appellant or a cross-appellant when plaintiff 
dismissed his appeal? This is the decisive question. The 
supreme court acquired jurisdiction of the cause upon the 
filing of the transcript. Comp. St. 1922, sec. 9138; Sheldon 
v. Bills, 102 Neb. 93. The failure to give other or further 
notice of appeal did not affect the jurisdiction of the ap- 
pellate court. Shold v. Van Treeck, 82 Neb. 99; Anderson 
v. Griswold, 87 Neb. 578. A statute provides: 

“It shall be sufficient notice of such appeal to file in the 
office of the clerk of the district court in which such judg- 
ment, decree or final order was rendered, within ninety 
days after the rendition thereof, a notice of intention to 
prosecute such appeal signed by the appellant or appellants 
or his or their attorney of record; but if such notice is not 
given, the supreme court may provide by rule for notice 
after the appeal is lodged in that court.’”’ Comp. St. 1922, 
sec. 9140. 

The decree from which the appeal was taken contains 
the following notice to all appellees: 

“Plaintiff and defendant Eugene J. Hainer give notice 
of appeal in open court.” 

All parties to the decree upon the filing of the transcript 
were thus notified of the appeal of both plaintiff and Hain- 
er on an equal footing. The transcript was prepared on 
behalf of both, each by mutual agreement to pay one-half 
the clerk’s fees for making it. One complete transcript 
is all that is needed. Plaintiff filed the transcript with a 
precipe designating himself alone as appellant and Hainer 
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and other defendants as appellees. Plaintiff made use of 
the appeal and of the joint transcript to settle his contro- 
versy with the receiver. The receiver joined in the settle- 
ment while charged by the decree and by the filing of the 
transcript with notice that Hainer was an appellant. The 
supreme court had jurisdiction of his appeal and all other 
parties to the action had notice of*it. That appeal has not 
been dismissed. No one made a motion to dismiss it for 
failure to comply with the rules of the appellate court, 
which provide: 

“The party or parties appealing shall file with the trans- 
cript a precipe, which shall state the court from which the 
appeal is taken, the date of the judgment appealed from, 
the names of all parties and their relations to the case as 
they appeared in the court below. The przcipe shall also 
specify the party or parties appealing and designate all 
others made parties to the appeal as appellees. 

“Coparties of appellants may join in the appeal or take 
cross-appeal, or any appellee may take cross-appeal, by 
filing with the clerk of this court, within four months after 
the date of the judgment appealed from or the overruling 
of the motion for a new trial, a przecipe which shall des- 
ignate the name of such party as cross-appellant, and the 
names of all adverse parties as cross-appellees.” 

The failure to comply with the rules requiring a precipe 
within the time limited did not defeat the jurisdiction ac- 
quired or the notice given under the statute. Whether an 
appeal should be dismissed for noncompliance with the 
rules or for irregularities in the precipe is a question for 
the court. Sheldon v. Bills, 102 Neb. 98. On the very day 
that the “four months after the date of the judgment” ex- 
pired, plaintiff and the receiver, adverse litigants, united 
in a settlement that resulted in the dismissal. Had it not 
been for the precipe in which plaintiff was designated as 
sole appellant, the clerk of the supreme court would have 
followed the decree and docketed the cause with both 
plaintiff and Hainer as appellants. The appeal of Hainer 
was not disturbed by plaintiff’s dismissal and is still pend- 
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ing. The filing of a precipe not being jurisdictional, 
Hainer will, under the circumstances, be permitted to de- 
nominate himself as cross-appellant. To that extent his 
motion is sustained, but further notice is unnecessary, 
since proper notice of his appeal was given in the district 
court as shown by the decree and by the filing of the trans- 
cript. Until further order the mandate will be withheld. 

: MOTION SUSTAINED IN PART. 


FRANK SHEPHERDSON ET AL., APPELLEES, V. CLARENCE 
FAGIN ET AL., APPELLANTS., 


FILED APRIL 24, 1928. No. 25635. 


1. Judgment: Res Jupicata. Where a proceeding is instituted 
under article IV, ch. 17 (secs. 1744-1812) Comp. St. 1922, seek- 
ing the establishment of a drainage district and objections are 
interposed to the inclusion of certain lands therein, and a judg- 
ment is entered sustaining such objections, but which is limited 
in its scope as follows: “This without prejudice, however, to 
the subsequent inclusion of the lands so excluded * * * that 
may be shown proper under the provisions of section 1762,” of 
such statutes, held, that such judgment is not a final adjudica- 
tion of the facts involved so as to bar a subsequent inquiry. 

2. Evidence examined and found that the lands involved herein 
are within the provisions of article IV, ch. 17, Comp. St. 1922. 


APPEAL from the district court for Franklin county: 
LoviIs H. BLACKLEDGE, JUDGE. Affirmed. 

C. C. Flansburg and J. G. Thompson, for appellants. 

George J. Marshall, contra. 

Heard before Goss, C. J., ROSE, DEAN, GoopD, THOMPSON 
and HowEL., JJ., and LANDIS, District Judge. 


THOMPSON, J. 

Appellants seek to have reversed an order of the district 
court for Franklin county which extended the boundaries 
of the Republican Valley drainage district so as to include 
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therein certain of their lands. The record discloses that 
some years prior to the entering of the order herein com- 
plained of, certain owners of lands in such county, under the 
provisions of article IV, ch. 17, Comp. St. 1922, sought to 
have established the above-named drainage district, and 
to have included therein the lands of appellants. To such 
inclusion appellants herein filed objections. Issues were 
duly joined and evidence taken, and it was considered by 
the court that the prayer of the applicants be granted, and 
the drainage district established, but that the lands of 
objectors, appellants herein, be not included within the 
boundaries of such district, they not being overflowed, 
swamp or submerged lands, and “this without prejudice, 
however, to the subsequent inclusion of the lands so ex- 
cluded or any part thereof that may be shown proper under 
the provisions of section 1762, Comp. St. 1922” (which 
Section is a part of the above article). After the entry of 
the judgment, and within the statutory period, an election 
was held and a board of five supervisors selected, which 
board, as provided in such article, caused a topographical 
survey to be made of the district by a competent engineer, 
whose report found, among other material things, that 
appellants’ lands should be included in the district, and 
in justice should be required to bear their proportion of 
the expense and cost of such improvement. In furtherance 
of this report and the law applicable, the district, through 
its proper officers, the appellees, filed a supplemental pe- _ 
tition in the original] action, again seeking the inclusion of 
appellants’ lands in such drainage district. Upon such 
petition, and after objections were interposed thereto, is- 
sues were duly joined, evidence submitted, and judgment 
entered as hereinbefore indicated. 

As we view this record, it presents but two questions for 
our consideration: (a )Was the original decree finding that 
the lands here in question were not wet, submerged, 
swampy or overflowed lands a final adjudication of such 
facts, and thus constituted a bar to further inquiry? (b) 
If not, under the evidence, are the lands involved herein 
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wet, submerged and swamp lands or land within a district 
subject to overflow? 

In our consideration of challenge (a), it might prove 
helpful to quote, in connection with that part of the initial 
judgment hereinbefore set forth, the part of the judgment 
herein complained of applicable thereto, which is as fol- 
lows: “That by the findings and decree of this court 
rendered July 14, 1924, the matter of the inclusion of the 
lands of these defendants or objectors was left open and 
undetermined so that further proceedings might be had 
to that end if justified by further and more detailed in- 
formation as to the involved flow of waters, elevations, 
benefits and feasible plan of drainage. That the court 
considers said findings and decree of July 14, 1924, in the 
determination of the present proceeding and this matter 
as a further proceeding in the same case.” 

It is sufficient to say that article IV, ch. 17, Comp. St. 
1922, entitled, “Drainage Districts Organized by Proceed- 
ings in District Court,” is controlling as to all matters 
involved in this litigation; that, applying the provisions 
of these statutes to the initial’ judgment, it is considered 
by us that such judgment was not a final adjudication of 
the facts involved so as to bar a subsequent inquiry. 
Hence, we conclude that the initial proceeding and judg- 
ment, as well as that part of the judgment here in ques- 
tion construing the same, are each clearly in accord with 
the above enactment. 

This. brings us to challenge (b): As we view this 
article, it was intentionally made comprehensive in its 
terms so that its provisions might serve a beneficial pur- 
pose in all parts of our state, a state unusually varied as 
to its contour of surface, its climatic conditions, and its 
quality of soil; thus, the proviso therein, “No land shall 
be included in such drainage district or subject to taxa- 
tion for the drainage except wet, submerged and swamp 
lands or land within a district subject to overflow.” 
Comp. St. 1922, sec. 1762. As we determine from the 
record, the lands in question are within the provisions of 
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such article, that is, appellants’ lands are within a district 
subject to overflow from accumulated waters arising from 
falling rains and melting snows, and from the overflow of 
what is known in the record as “Wortham creek,” and 
incidentally from the Republican river. We further con- 
clude that such lands were legally and fairly included in 
the district, were benefited by such inclusion, and that 
such benefits were properly estimated and justly appor- 
tioned. 

The judgment of the trial court is. right, and is, in all 
things, 

AFFIRMED. 


First NATIONAL BANK OF LINCOLN, APPELLEE AND CROSS- 
APPELLANT, V. LINCOLN GRAIN COMPANY, DEFENDANT: 
GLOBE INDEMNITY COMPANY, APPELLANT AND 
CROSS-APPELLEE. 


Fitep APRIL 24, 1928. No. 25199. 


1. Warehousemen: PURPOSE OF STATUTE. Sections 7224-7231, Comp. 
St. 1922, originally adopted as “An act to provide a public ware- 
house system for handling grain and to regulate the procedure 
thereunder,” construed as an entirety and giving due effect 
to each part thereof, discloses an evident policy to promote and 
enforce primary conditions for successful commerce. It seeks 
to provide for, encourage and, so far as possible, compel, through 
the creation of a “public warehouse system for handling grain,” 
the course of marketing and storing by and through agencies 
whose responsibilities were assured by securities they were re- 
quired to provide. 


2. STATUTE: CONSTRUCTION. This statute is remedial in 
its nature and should be liberally construed. 
3. . ‘“Any grain dealer * * * in this state who receives 


grain for storage or shipment, or both,’? may voluntarily accept 
the terms of this public warehouse act by substantial compliance 
therewith, undertake its burdens and secure its benefits and 
thereby become a “public warehouseman,” possessing all of the 
_ powers and subject to all the liabilities therein provided and 
contemplated. The public thereafter deal with him in that ca- 
pacity. 
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It follows that the grain company in this case having 
accepted and complied with the requirements of this act must 
be deemed a “public warehouseman” authorized to issue “tech- 
nical warehouse receipts,’ and responsible as such for trans- 
actions in which it might engage which, in contemplation of this 
statute, constitute “warehousing transactions.” 

WAREHOUSE RECEIPTS. Under this act the right of a 
“warehouseman” who has complied with the requirements there- 
of to issue warehouse receipts on his own grain in storage in 
his own “public warehouse,” and to secure his own indebtedness, 
is recognized and approved. 


DELIVERY OF GRAIN. Evidence examined, and 
held to sustain the finding of the district court as to the com- 
pleted delivery of certain wheat for which certain warehouse 
receipts in controversy were issued. 


RiGHTS oF HOLDER. The terms of the con- 
tholling statute heretofore referred to impose the clear duty of 
the warehouseman, licensed thereunder, to deliver grain, covered 
by warehouse receipts lawfully issued by him, upon presentation 
of such instruments by the hands of a party then entitled to the 
possession of the grain therein described. The terms of the 
warehouse bond, in effect, guarantee the performance of this 
obligation by the warehouseman and afford indemnity for dam- 
ages occasioned by his default. Whether the original transaction 
involved in the original issuance of the warehouse receipts in 
question be considered as a pledge or as evidence of unqualified 
ownership, the right of possession of the grain covered thereby, 
under the facts in this case, would be identical and vested in 
the lawful holder of the receipts. 


APPEAL from the district court for Lancaster county: 
MASON WHEELER, JUDGE. Affirmed in part, and reversed 
in part. 

Allen & Requartte and Edward F. Leary, for appellant. 

Hall, Cline & Williams, contra. 


Heard before Goss, C. J., ROSE, DEAN, Goop, THOMPSON 
and EBERLY, JJ. 


EBERLY, J. 
In the district court for Lancaster county, Nebraska, 
the First National Bank of Lincoln, Nebraska, plaintiff, 


N 
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sued the Lincoln Grain Company, as principal (herein- 
after referred to as grain company), and the Globe In- 
demnity Company, as surety (hereinafter referred to as 
surety company), defendant, on two bonds, each in the 
sum of $25,000, and each purporting to have been given 
under the provisions of article II, ch. 69, Comp. St. 1922, 
for the conversion of certain grain represented by ware- 
house receipts issued by the grain company, as a public 
warehouseman, to plaintiff as collateral security for 
money lent by it to the grain company. A jury was 
waived and trial to the court had which resulted in a find- 
ing and judgment in favor of the plaintiff in the sum of 
$50,000, and $1,500 taxed as attorney’s fees. From this 
judgment the surety company appeals, and from the 
amount of attorney’s fees taxed the plaintiff has filed a 
cross-appeal. 

The grain company, as a grain dealer, was a copartner- 
ship engaged in buying and shipping grain at Lincoln, Ne- 
braska. For this purpose they operated a “grain eleva- 
tor” or “grain warehouse” located “on or near the right 
of way of, the Chicago, Burlington & Quincy Railroad 
Company, and which was adjacent to and connected with 
the switch track of that railroad company. In December, 
1923, while still continuously engaged in the business 
mentioned, the grain company made application in due 
form, accompanied by a proper bond in the sum of $25,000, 
for license to carry on and conduct the business of public 
grain warehouseman in conformity with the provisions of 
Senate File No. 1, enacted by the legislature of 1915, as 
amended by Senate File No. 145, enacted by the legisla- 
ture of 1917. The application was approved by the Ne- 
braska state railway commission and license thereafter duly 
issued which was kept posted by the grain company in its 
place of business. Thereafter an additional bond in the 
sum of $25,000 was obtained by the grain company in order 
that it might store additional grain. The conditions of 
these bonds were identical and in the following form: 

“Now, therefore, if the said Lincoln Grain Company shall 
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fully and faithfully discharge and perform all their duties 
as such public grain warehouseman, and shall fully and 
faithfully comply with all the laws of the state of Nebraska, 
and the rules of the Nebraska state railway commission in 
relation thereto, and shall promptly pay to the storers of 
stored grain, their successors, personal representatives, or 
assigns, for all loss and damage of whatsoever nature (ex- 
cept loss due to changes in market value) to grain held in 
storage by them, in said grain warehouse, including all 
damage resulting from nondelivery of grain, as provided 
by law, then this obligation to be void, otherwise to be 
and remain in full force and effect.” 

During the period covered by the license and while these 
bonds, by their terms, were in full force, nine distinct loans 
were made by the plaintiff to the defendant. Each loan 
was evidenced by a note executed by the grain company 
and accompanied by a warehouse receipt as collateral se- 
curity thereto. Each of these notes contained a clause 
pledging the warehouse receipt, described therein, “as se- 
curity for all indebtedness of the grain company to the 
plaintiff.” 

The warehouse receipts, themselves, were in form as pre- 
scribed by the Nebraska state railway commission. They 
were executed, issued and delivered by the grain company 
to plaintiff. Each of these instruments recited in sub- 
stance, “State of Nebraska, Grain Warehouse Receipt, Lin- 
coln Grain Company;” that the maker on a day certain 
“received of First National Bank of Lincoln, Nebraska 
(date and amount stated) bushels, grade (kind of grain), 
to be stored and insured under the following conditions: 
(Conditions here set out and specified).” It is further 
stated: ‘Upon the return of this receipt and payment or 
tender of stated lawful charges accrued up to the time of 
said return of this receipt, the above amount, kind and 
grade of grain will be delivered within the time required 
by law to the person above named or his order.” 

It affirmatively appears in the record that the plaintiff 
accepted the warehouse receipts in suit relying upon the 
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bonds given by the grain company and the surety company. 

The questions of fact and of law presented by the surety 
company as basis of its appeal] may be summarized as fol- 
lows: That the corn and wheat mentioned in the various 
receipts were all the property, in so far as they ever ex- 
isted, of the grain company; as to certain receipts covering 
wheat, the wheat described therein was not in the com- 
pany’s elevator or in its possession at date of issuance; that 
the grain company was not technically a warehouseman; 
that the grain company was wholly unauthorized to issue 
receipts covering its own grain in its own elevator as secur- 
ity for its own debt; that the pledge of warehouse receipts 
issued on its own grain by the grain company as security 
for its own debt is, in legal effect, a chattel mortgage and 
is not entitled to protection of the bond. 

The controlling legislation in this case is article II, ch. 
69, Comp. St. 1922. It was first enacted in 1915 and ap- 
pears as chapter 243, Laws 1915, under the title: “An 
act to provide a public warehouse system for handling grain 
and to regulate the procedure thereunder.” It was amend- 
ed in 1917 and appears as chapter 155, Laws 1917. It is 
a remedial statute and should receive a liberal and not a 
restrictive construction. McIntosh v. Johnson, 51 Neb. 33. 
Its validity not having been challenged in any manner in 
the procedure before us, it is presumed in this intrastate 
transaction to be valid and subject to application of the 
rule that one part of a statute must be construed with an- 
other that the whole may, if possible, stand. Ut res magis 
valeat quam pereat. Indeed, it may be said that this rule 
of construction extends, for this limited purpose only, to 
the inclusion of parts of a statute that are in themselves 
unconstitutional or that have been repealed. As construed, 
in entirety, giving due effect to each part, its evident policy 
is to promote and enforce primary conditions for successful 
commerce. It sought to provide for, encourage and, so far 
as possible, compel, through the creation of a “public ware- 
house system,” the course of marketing and storing by and 
through agencies whose responsibilities were assured by 


814 NEBRASKA REPORTS. [VoL. 116 
First Nat. Bank v. Lincoln Grain Co. 


securities they were required to provide. It is a police 
regulation for the protection of the citizens of an agricul- 
tural state in a matter of vital concern. 

True, this statute, by its terms, is limited in its appli- 
cation to “public warehouseman” and “warehousing” as 
therein defined. These definitions are not common-law 
definitions but the result of statutory provisions. Under 
the express terms of the enactment the character and re- 
sponsibilities of a “public warehouseman” are to be de- 
termined in two ways: (1) Its voluntary assumption as 
provided therein; (2) by the nature of the business trans- 
acted. 

Thus, section 7224, Comp. St. 1922, provides: “Any 
grain dealer * * * in this state who receives grain for 
storage or shipment, or both, may avail himself of the pro- 
visions of this act by filing notice of his acceptance thereof 
with the state railway commission and become thereby a 
public warehouseman.” The language, as to qualities re- 
quired to undertake this public employment, is broad and 
inclusive. It obviously includes, as a party qualified to be 
licensed thereunder with reference to transactions therein 
contemplated, a grain dealer who never received into, 
shipped from, handled, deposited, or in any way stored in 
his warehouse any grain in which any other person or 
persons had any property right or interest; nor issued, 
nor offered to issue, any warehouse receipts or storage tick- 
ets for grain received there; nor carried on, nor offered, nor 
attempted to carry on in his warehouse the business of 
handling, storing, or shipping grain of or for any other 
person or persons whose warehouse was used, occupied, 
and operated solely for the purpose of purchasing, hand- 
ling, and shipping his own grain in his private capacity 
as a grain merchant. Cargill Co. v. Minnesota, 180 U. S. 
452. 

In the act now under consideration, the state in a proper 
attempt to promote public good and to provide a safe and 
dependable public warehouse system has adopted a plan 
whereby the proprietor of a business of the kind and char- 
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acter carried on as just described may voluntarily accept 

its terms, undertake its burdens, and secure its benefits, 
and become, in fact, what it assumes to create and regulate. 
When this is done, he is thereafter, in truth, a “public 
warehouseman” as defined by the statute, possessing all 
the powers and subject to all liabilities therein provided, 
and the public thereafter deal with him in that capacity. 

It therefore follows that the grain company must be 
deemed a “warehouseman,” authorized to issue “technical 
warehouse receipts,”’ and responsible for such transactions 
in which it might engage which, in contemplation of this 
statute, constitute “warehousing transactions,” especially 
_ when the same are intrastate in character. 

At common law a warehouseman having property of his 
own in store may make a pledge by executing and deliver- 
ing an ordinary warehouse receipt which will be valid as 
between the parties and also against subsequent creditors. 
31 Cyc. 806. 

The obvious purpose of our controlling statute is not 
restrictive. Its policy necessitates extension of powers and 
responsibilities of warehousemen whose business it assumes 
to regulate. The statutory scheme embodied in it neces- 
sarily involves an increased protection to the public and 
to those who deal in grain. It must be deemed to have been 
passed by legislators who had in view the general, estab- 
lished course of dealing in grain, the customs of the trade, 
and the established devices employed in this class of com- 
merce at the date of its enactment. 

Therefore, in the light of the common-law principle 
quoted, and in view of the terms of the legislation before 
us, no difficulty is found in reaching the conclusion that 
under this act the right of a warehouseman to issue ware- 
house receipts on his own grain in storage in his own pub- 
lic warehouse, to secure his own indebtedness, is recognized. 
This, indeed, is not without authority in jurisdictions other 
than our own. Merchants & Manufacturers Bank of De- 
troit v. Hibbard, 48 Mich. 118; National Exchange Bank of 
Hartford v. Wilder, 34 Minn. 149; State v. Robb-Lawrence 
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Co., 17 N. Dak. 257; Cowley County Nat. Bank v. Rawlins- 
Dobbs Elevator Co., 96 Kan. 461; Alabama State Bank v. 
Barnes, 82 Ala. 607; Broadwell v. Howard, 77 Ill. 305; Her- 
rick v. Barnes, 87 Minn. 475; Eggers v. National Bank of 
Commerce, 40 Minn. 182. 

The next contention is that, as to certain warehouse re- 
ceipts covering wheat, the grain was neither owned by, nor 
actually stored in the warehouse of, the grain company at 
the time of issuance. This question of fact the trial court 
determined against the surety company in a law action. 
The evidence before it was conflicting, but seems ample 
to support its finding on this point; at least, there is com- 
petent evidence in the record that the grain was actually 
received, inspected and accepted by the grain company on 
track in the near vicinity of the elevator with intent to ac- 
cept and receive title thereto. The switchtrack on which 
the cars containing this grain was then and there located, 
it may be said, was not only adjacent to but, so far as use 
was concerned, was practically an appurtenance of the ele- 
vator itself. 

It may be conceded in this connection that it is necessary 
to the validity of warehouse receipts that the warehouse- 
man issuing the same have possession of the goods covered 
by them. But to say a delivery to a warehouseman to come 
within the protection of his bond must be in or within the 
four walls of a certain building would ignore the estab- 
lished course of the business of the trade as well as the 
terms of the controlling statute. The rule as to delivery 
to a warehouseman seems to be that, if the property is 
delivered in the vicinity of its warehouse in such a manner 
that it may be said to have passed from the control of the 
owner to the possession and control of the warehouseman, 
such delivery is sufficient for all purposes. The terms of 
our controlling statute are in harmony with that idea. It 
speaks of the grain as “received at such warehouse” (not 
in such warehouse) and the duty of issuing warehouse re- 
ceipts is enjoined upon the warehouseman “upon delivery 
of grain thereto” (not therein). 
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In Bursow v. Doerr, 96 Neb. 219, this court had occasion 
to discuss and construe the word “at” in connection with 
the statutory requirement as to service of summons “by 
leaving a copy at defendant’s usual place of residence.” 
It was contended in that case, as it is in this case, that the 
word “at” as used in the statute means “in” in an exclusive 
sense, and that the officer making service was therefore re- 
quired to leave the copy of the summons in some part of 
the house, just as it is contended here that the grain which 
a warehouseman receives as such must be received in the 
warehouse. This contention, however, was not sustained. 
Rose, J., in delivering the opinion of the court, in reply to 
this contention, said in part: 

“In the general use of the word there is a diversity of 
meaning, owing to the context. Had the lawmakers in- 
tended to limit the meaning to ‘in,’ they would have used 
that word. ‘At,’ in the language quoted, has a wider sig- 
nification, referring evidently to a point in space. In this 
sense, some of the definitions given by the Standard Dic- 
tionary are: ‘In proximity to; in the vicinity or region 
of; close to; by.; near.’ ” 

It was accordingly held that the word “at,”’ as used in 
the statute then construed, means by, or near, and the case 
was determined on this basis. The same definition is prop- 
erly applicable to the language of the public warehouse 
system statute, “received at any grain elevator,” etc., as 
well as the provisions contained therein requiring every 
public warehouseman on the day of delivery of any grain 
“thereto” for storage to issue a lawful receipt to the owner, 
etc. “Thereto,’” as thus used, is not synonymous with 
“therein.” “Thereto” is, as Webster defines, “to that or 
this.” “Therein” is, as Webster defines, “in or into that 
or this place, time or thing.” 

It follows, in view of the terms of the statute and the 
evidence of the record, that the action of the trial court 
in determining that the grain conveyed by the questioned 
receipts was in possession of the warehouseman at the time 
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of their issuance is in harmony with and supported by 
the evidence. 

With reference to the last contention of the surety com- 
pany, in effect, that the transaction between the grain com- 
pany and plaintiff amounted, in legal effect, to a chattel 
mortgage, it may be said that the plain terms of the con- 
trolling statute, heretofore quoted, impose the clear duty 
on the warehouseman, licensed thereunder, to deliver grain, 
covered by warehouse receipts issued by him, upon pre- 
sentation of such receipts by the hands of a party then 
entitled to possession of the grain therein described. 
Whether the transfer of the receipts be considered as a 
pledge for security or evidence of unqualified ownership, 
the right of possession would be equally vested in the law- 
ful holder of the receipts. 

The bonds executed by the surety company in this case, 
in terms, expressly reaffirm these statutory obligations and 
expressly provide and engage that the licensee in whose 
behalf the bonds are given shall promptly pay to the storers 
of the grain, their successors, personal representatives, or 
assigns, for all loss or damage of whatsoever nature to all 
grains held in storage, including damage resulting from 
nondelivery of said grain. 

Under the facts, as disclosed by the record herein, it may 
be said that all statutory regulations pertaining to pro- 
cedure under this act, as expressed therein, appear to have 
been fully complied with by all parties to this litigation up 
until the default of the grain company occurred, occasioned 
by its failure to deliver grain as required by the terms 
of the warehouse receipts in suit; that the plaintiff made 
its loans to the grain company in good faith, relying upon 
warehouse receipts issued and delivered to it by the grain 
company, and in reliance upon the bonds executed in the 
grain company’s behalf by the surety company, defendant 
herein; that the surety company received due and valuable 
consideration for the execution of each of the undertakings 
set forth in the petition herein and voluntarily assumed 
the engagements and obligations contemplated by the stat- 
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ute, and the terms of its bonds issued thereunder. The due 
_ enforcement of these obligations so assumed constitutes 
the subject of an action here presented. The evidence thus 
sustains the judgment of the district court. 

We have not overlooked the other questions discussed 
in the briefs of appellant, but deem the above and fore- 
going controlling as to all questions properly presented for 
consideration by the record in this court. 

The cross-appeal of the plaintiff presents the single ques- 
tion of the adequacy of the attorney’s fee of $1,500 as taxed 
by the trial court. 

Section 7811, Comp. St. 1922, provides: ‘In all cases 
where the beneficiary, or other person entitled thereto, 
brings an action at law upon any policy of life, accident, li- 
ability, sickness, guaranty, fidelity or other insurance of 
a similar nature, * * * the court, upon rendering judg- 
ment against such company, person, or association, shall 
allow the plaintiff a reasonable sum as an attorney’s fee in 
addition to the amount of his recovery, to be taxed as part 
of the costs.” 

It is solely a question of fact. The plaintiff’s evidence 
as to the actual services performed by its attorneys in 
carrying on this litigation to the conclusion of the trial 
in the district court, including the nature, extent and value 
of the same, sustains without question that “a reasonable 
sum as an attorney’s fee’’ for the services rendered was not 
less than $7,500. The defendant submitted no evidence 
whatever on this subject in the court below. We find noth- 
ing in the record, as an entirety, that in any manner dis- 
credits the competency, qualifications or character of any 
of plaintiff’s witnesses on this point or tends to controvert 
the conclusion they expressed in their testimony. 

It may be conceded that a substantial portion of the serv- 
ices which were the subject of this testimony was actually 
performed in the presence of the trial judge and subject, 
therefore, to his personal observation; and that in the de- 
termination of this question there was necessarily involved 
the exercise of judicial discretion. 
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Still, in view of uncontroverted evidence in the record, 
we find that the district court erred in the exercise of this 
discretion ; that the sum of $5,000 is a reasonable attorney’s 
fee which should have been so taxed in the district court 
as part of the costs awarded plaintiff. 

It follows that the judgment in favor of plaintiff for the 
amount of its recovery is affirmed, but that the order of 
the district court awarding attorney’s fee and taxing the 
same is reversed, with directions to enter an order therefor 
in conformity with this opinion. 

AFFIRMED IN PART, AND REVERSED IN PART. 


THOMAS FRANCIS LYNCH, APPELLEE, V. JAMES ROHAN ET 
AL., APPELLEES: OAK CREEK VALLEY BANK, 
APPELLANT. 


FILep APRIL 24, 1928. No. 25654. 


Husband and Wife: DrEcREN FoR MAINTENANCE: Lien. In an action 
for divorce a mensa et thoro, under the statutes of this state, 
a judgment in favor of the wife for an allowance of $50 a 
month for her maintenance for an indefinite period is a lien 
upon the real estate of the husband for all amounts due and to 
become due under such decree, and will have priority over the 
lien of a judgment subsequently rendered against the husband. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 
Perry & Van Pelt, for appellant. 


Fawcett, Mockett & Finkelstein, Roy B. Ford, M. DL. 
Easterday, R. J. Greene and G. P. Putnam, contra. 


Heard before GOSS, C. J., ROSE, GooD, THOMPSON, EBER- 
LY and HOWELL, JJ., and REDICK,. District Judge. 


REDICK, District Judge. 
This is an action to foreclose a mortgage in which 
were impleaded, as defendants, the holders of two judg- 
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ments against the mortgagor. The first was in favor of 
Mary Rohan, dated November 28, 1922, having been re- 
covered by her in an action against her husband for sep- 
arate maintenance, whereby she was given alimony or al- 
Jowance for her maintenance of $50 a month, payable 
on the Ist day of each month beginning with December 
1, 1922, upon which, at the time of the trial, there was 
due and unpaid $780.30 up to July 1, 1926. The other 
judgment was in favor of the Oak Creek Valley Bank, 
recovered April 7, 1926, for $8,507.46. Decree was en- 
tered in the district court foreclosing the mortgage and 
finding the decree of Mary Rohan a second lien for the 
amount due thereon and $50 a month thereafter, and the 
judgment of the bank a third lien, and, upon failure of 
defendants to pay said liens, ordered the mortgaged prop- 
erty sold, and, after paying costs and amount due upon 
the mortgage, ordered any balance to be brought into court 
for the benefit of the judgment creditors in order of | 
priority as provided by the decree. The Oak Creek Val- 
ley Bank appeals. 

The contest is between Mary Rohan and the bank, the 
former claiming that her judgment is a valid lien, not only 
for the amount due thereon at the time of the recovery 
of judgment by the bank, but also for all instalments to 
become due thereafter. 'The bank claims that its judg- 
ment should have priority over, all instalments of the 
Rohan judgment not due at the date of its judgment. 

The only question presented for our consideration is, 
whether a decree for maintenance for $50 a month, pay- 
able in monthly instalments for an indefinite period, is 
a lien upon the real estate of the defendant as to instal- 
ments not due, The question is new in this state. Ap- 
pellant relies upon Wharton v. Jackson, 107 Neb. 288, as 
authority for a negative answer, citing the following 
language of the opinion: 

“The reason why alimony judgments for payments to be 
continued indefinitely do not become liens for unpaid pay- 
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ments rests in the fact that the owner of property or those 
dealing with it cannot ascertain how much to pay to dis- 
charge the property from such a lien.” 

The case presented there, however, was an allowance for 
support of children until their arrival at majority, the 
years of their birth being stated in the decree, and the court 
held that the amount was sufficiently definite to support 
a lien under the general statutes declaring judgment liens. 
The particular question here under consideration was not 
involved, and, moreover, the clause quoted was manifestly 
merely arguendo. Under these circumstances the question 
remains an open one. 


The clause quoted, however, states the rule according 
to the great weight of authority, where dependence for the 
existence of the lien was placed only upon general statutes 
declaring judgment liens upon real property. Beesley v. 
Badger, 66 Utah, 194; Bird v. Murphy, 82 Cal. App. 691, 
and cases cited, page 694; Mansfield v. Hill, 56 Or. 400. 
Such decisions are based upon the proposition stated in 
Noe v. Moutray, 170 Til. 169: 

“A valid judgment in order to create a lien must pos- 
sess two qualifications: First, it must be final and for 
a definite sum; and, second, it must be such a judgment 
that execution may issue thereon. 12 Am. & Eng. Ency. 
Law, p. 104; 1 Black, Judgments (2d ed.) secs. 407, 408.” 

These cases are cited by appellant, but in none of those 
states were there statutes having express reference to al- 
imony decrees, and in Bird v. Murphy, supra, this fact was 
stated as distinguishing that case from cases where such 
statutes exist. In some states a contrary rule is adopted. 
Goff v. Goff, 60 W. Va. 9; Isaacs v. Isaacs, 115 Va. 562. 
In these two cases, however, the decree of divorce express- 
ly declared a lien upon the real estate of defendant. See, 
also, Murphy v. Moyle, 17 Utah, 1138. 


As the operation of a judgment as a lien upon real prop- 
erty is purely statutory, we will now examine the statutes 
of this state. They are as follows: 
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Section 1534, Comp. St. 1922. ‘All judgments and 
orders for payment of alimony or of maintenance in ac- 
tions of divorce or maintenance shall be liens upon prop- 
erty in like manner as in other actions, and may in the 
same manner be enforced and collected by executions and 
proceedings in aid thereof, or other action or process as 
other judgments.” 

This section was first enacted in 1883 (Laws 1883 ch. 
40) and is still in force. 

Section 26, ch. 16, Rev. St. 1866, prior to amendment, 
was as follows: , 

“In all cases where alimony or other allowance shall be 
decreed for the wife or children, the court may require 
sufficient security to be given by the husband for the pay- 
ment thereof, according to the terms of the decree. And 
upon neglect or refusal of the husband to give such se- 
curity, or upon his failure to pay such alimony or allow- 
ance,* the court may sequester his personal estate, and 
the rents and profits of his real estate, and may appoint 
a receiver thereof, and cause such personal estate, and 
the rents and profits of such real estate, to be applied to 
the payment thereof.” 

By chapter 41, Laws 1883, the above section was 
amended by substituting after the asterisk the following: 

“His real or personal estate may be sold as upon execu- 
tion for the payment of any sums due upon such decree. 
And in default of security for payment of instalments in 
future to fall due, the court may also appoint a receiver 
to take charge of his real or personal estate, or both, and 
hold the same and the rents, issues and profits thereof for 
security for the payment of instalments in future falling ¢ 
due. And judgments and decrees for alimony or main- 
tenance shall be liens upon the property of the husband, 
and may be enforced and collected in the same manner as 
other judgments of the court wherein they are rendered.” 

The section as amended is now known as section 1538, 
Comp. St. 1922. 


824 NEBRASKA REPORTS. [VoL. 116 
Lynch v. Rohan. 


The proper construction of these statutes will furnish 
the answer to our problem. First, it will be noted that by 
section 1534, supra, the judgments for alimony are de- 
clared liens “upon property in like manner as in other 
actions,” and appellant argues that this requires it to be 
for a definite amount, thus bringing it under the general 
rule. He seems to have overlooked that part of section 
1538, supra, which declares them “liens upon the property 
of the husband” without qualification. By section 1534 
the quality of the judgment lien is the same as “in other 
cases,” while by section 1538 the lien is given its own 
body, and the manner of its enforcement only is to be as 
in other cases. We think the difference is quite signifi- 
cant, especially when considered in connection with the 
provisions of section 1538 immediately preceding the clos- 
ing sentence. It is our opinion that the last sentence of 
section 1538 was intended by the legislature to enlarge the 
lien already provided by section 1534, in order to render 
it impossible for defendant, by a conveyance or incum- 
brance of the property, to defeat the beneficent provisions 
of section 1538 as to the appointment of a receiver and 
sequestration of the rents and profits. Any other con- 
struction would convict the legislature of doing a vain 
thing. The presumption is to the contrary. 

The effect of the statute is to charge the real estate 
of defendant with the payment of the allowances, the same 
as the owner might do by will or deed. Such instruments, 
in the absence of fraud, take precedence over judgment 
liens of later date. We are not prepared to hold that the 
legislature intended to give the court power to require 
a husband to support his wife, and withhold the means 
by which its exercise may be made efficient. 

We conclude that the decree of the district court is 
correct and the same is 
AFFIRMED. 
Goop, J., dissents. 
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STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, V. 
OcTAVIA STATE BANK: LOMA STATE BANK, INTERVENER, 
APPELLEE: EMIL FOLDA, RECEIVER, APPELLANT. 


FILED APRIL 24, 1928. No. 25684. 


1. Banks and Banking: Deposit. A charge against the account of 
a depositor made by a remittance of forged paper does not 
affect the deposit or a depositor’s claim against the guaranty 
fund. 

INTEREST. Interest on a certificate of de- 

posit should be computed at the contract rate until maturity, 

and, after judgment, at the rate of 7 per cent. per annum. 

State v. Farmers State Bank, 113 Neb. 679. 


APPEAL from the district court for Butler county: LOVEL 
S. HASTINGS, JUDGE. Affirmed as modified. 


C. M. Skiles, for appellant. 
Joseph T. Votova and Coufal & Shaw, contra. 


Heard before Goss, C. J., ROSE, DEAN, THOMPSON, 
EBERLY and HOWELL, JJ., REDICK and WHEELER, District 
Judges. 


WHEELER, District Judge. 
- The Octavia State Bank, of Octavia, Nebraska, was in- 
corporated in 1901 and continued the transaction of a 
banking business until closed by the banking department 
of the state of Nebraska in September, 1921. The Loma 
State Bank kept a deposit with the Octavia bank from 
June, 1912, until the Octavia State Bank was closed. The 
account was opened by the deposit of $10,400 by the Loma 
bank, nearly the entire capital of the Loma bank. From 
time to time the Octavia bank discounted notes with the 
Loma bank and charged the deposit of the Loma bank with 
these notes. When the Octavia bank was closed the de- 
posit of the Loma bank amounted to $342.76, which was 
paid. The Loma bank now claims an additional deposit 
of $6,500 because the Octavia bank had sent the Loma bank 
five forged notes totalling this amount and had charged the 


826 NEBRASKA REPORTS. [VoL. 116 
State, ex rel. Davis, v. Octavia State Bank. 


deposit of the Loma bank with the amount of the notes. It 
appears from the bank statements that the Eberly note of 
$1,700 was charged against the deposit of the Loma bank 
on March 23, 1921; the Hookstra notes of $1,100 on Jan- 
uary 16, 1919;.the Morback note of $500 on August 20, 
1919; and the Dodendorf note of $1,200 on August 30, 
1919. These notes were all made payable to the order of 
and indorsed by E. A. Rusher, who was cashier of the 
Octavia bank, now a fugitive from justice. The Loma bank 
took these notes with no knowledge that they were forged 
and did not discover the forgery until after the Octavia 
bank was closed. The Loma bank accepted the statements 
of the Octavia bank charging the Loma deposit with the 
amount of the forged notes and made no effort to ascertain 
their genuineness. A forged note is wholly inoperative as 
a negotiable instrument. Comp. St. 1922, sec. 4634. Hence, 
the Octavia bank could not charge the deposit of the Loma 
bank with the amount of forged paper remitted the Loma 
bank. The deposit of the Loma bank with the Octavia 
bank at the time the Octavia bank was closed was actually 
$6,842.76 and the whole a valid claim against the guaranty 
fund. The fact that the Loma bank was lax in investigat- 
ing the paper and ascertaining the forgery is immaterial. 
It was the obligation of the Octavia bank to credit the Loma 
deposit with the amount it had charged against it because 
of the forged notes as soon as the forgeries were discov- 
ered. Had they been discovered sooner, the deposit should 
have been credited sooner, and the Octavia bank is not 
harmed by the laches of the Loma bank. The district court 
was right in holding that a charge against the account of a 
depositor by remittance of forged paper amounts to a false 
entry and does not deprive the depositor from recovering 
the true deposit from the guaranty fund. 

The district court did err, however, in allowing $2,275 
' interest, having calculated the interest on the deposit at 
7 per cent. during the time the Octavia bank remained open. 
The agreed rate of interest on the deposit was 3 per cent., 
_and 8 per cent. only should be allowed until the certificate 
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became due. No interest should be then allowed until the 
claim reaches judgment, after which the judgment draws 
7 per cent. State v. Farmers State Bank, 118 Neb. 679. 
The interest, therefore, should be computed at $975 and 
the judgment against the guaranty fund reduced from 
$8,775 to $7,475. The judgment of the district court, as 
modified, is affirmed. 
AFFIRMED AS MODIFIED. 


IN RE ESTATE OF JOHN J. LYELL. 
FRANK DAFOE, PROPONENT, v. Lucius L. LYELL ET AL., 
CONTESTANTS, APPELLEES: EVERETT ERNST ET AL., 
APPELLANTS. 


FILep APRIL 27, 1928. No. 25789. 


1. Appeal: WITNESSES: MEMORANDUM. Before error can be pred- 
icated upon the use by a witness of a memorandum to refresh 
his recollection while testifying, and which was not made at or 
about the time of the happening of the events concerning which 
he is testifying, the record must disclose that the witness actu- 
ally used the memorandum, referred thereto and refreshed his 
recollection therefrom in giving his testimony, and that the 
memorandum was of such a nature or character as to have been 
prejudicial to the complaining party. 


2. Wills: TESTAMENTARY CAPACITY. In a will contest, where want 
of testamentary capacity is one of the objections to the probate 
of a proposed will, the terms of the will, if it be unnatural, 
unjust, inequitable, or unreasonable, may be considered by the 
jury, in connection with all the other evidence, in determining 
whether the decedent possessed testamentary capacity. 


3. Trial: INSTRUCTIONS. Error cannot be predicated upon the 
failure of the trial court to state the entire law applicable to 
the questions submitted to the jury in one instruction. The 
charge must be considered as a whole, to determine whether or 
not the jury have been properly instructed upon all questions 
which are submitted to the jury for their determination. 


4, Wills: PROBATE: INSTRUCTIONS. In a proceeding to probate 
a will, where the person named as executor in the instrument 
proposes it for probate, it is not incumbent upon the trial court 
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to instruct the jury that the will is proposed by such person and 
that it is his duty to present it for probate. 

5. : : TESTAMENTARY CAPACITY: QUESTION FOR 
Jury. In a proceeding to probate an alleged will, where there 
is evidence tending to show a want of testamentary capacity, 
the court is not warranted in withdrawing that question from 
the jury. If, upon the question of testamentary capacity, the 
evidence is in conflict, the finding of the jury is conclusive upon 
this court. 


: : Under the facts outlined 
in the opinion, the question of decedent’s testamentary capacity 
to execute a will was properly submitted to the jury. 

7. Appeal: Review. As a general rule, this court will not consid- 
er affidavits which have been used in support of a motion for a 
new trial, unless they are contained in the bill of exceptions. 


APPEAL from the district court for Johnson county: 
MASON WHEELER, JUDGE. Affirmed. 


Lewis C. Westwood, for appellants. 


Burkett, Wilson, Brown & Wilson, Jay C. Moore, Edgar 
Ferneau, Ernest F. Armstrong and Al. N. Dafoe, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON 
and HowELL, JJ., and LANDIS, District Judge. 


Goop, J. 

This proceeding originated in the county court of John- 
son county, seeking the probate of an instrument purporting 
to be the last will of John J. Lyell, who departed this life 
on the 17th day of July, 1925, leaving him surviving three 
adult children. The instrument was proposed for probate 
by the person therein named as executor. The three chil- 
dren of decedent (hereinafter designated as contestants) 
filed objections to the probate of the instrument, on the 
grounds that it was not executed in the manner prescribed 
by statute; that it was procured by undue influence; and 
that decedent was incompetent at the time to make and 
execute a will. From an order and decree of the county 
court finding that the instrument was the will of decedent 
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and entitled to probate, the contestants appealed to the dis- 
trict court. After the evidence was all adduced, the trial 
court submitted to the jury one question only: Whether 
decedent possessed testamentary capacity at the time the 
instrument was executed. The jury found for contestants, 
and the court entered a judgment on the verdict, denying 
the instrument probate. The case is brought to this court 
by the guardian ad litem, representing the children of the 
contestants, who were beneficiaries named in the instru- 
ment. 

The instrument in question was executed on the 10th day 
of July, 1925, seven days before the death of Mr. Lyell. 
By its terms he bequeathed and devised to Frank Dafoe, 
named in the instrument as executor and trustee, the sum 
of $24,000; $7,000 to be held in trust and the income there- 
from paid to Alonzo Lyell (one of the contestants) and his 
wife, so long as they both should live, and, upon the death 
of Alonzo and his wife, the trustee to pay the principal 
of the $7,000 to the lawfully begotten issue of said Alonzo 
and his wife. A further sum of $9,000 was devised in trust 
to Dafoe, to be by him invested and the income therefrom 
paid to Rua F. Ernst (one of the contestants) so long as 
she should live, and, upon her death, the principal to be 
paid to her lawfully begotten issue. A third bequest to 
the trustee was an $8,000 mortgage, owned by the dece- 
dent, in which Lucius L. Lyell (one of the contestants) and 
his wife were mortgagors, and which provided that he 
should not pay any interest upon the mortgage; that it 
should be kept alive so long as he should live, and that at 
the death of Lucius and his wife the $8,000 mortgage, or 
renewal thereof, should be collected and the proceeds paid 
to the issue of Lucius. Another clause devised the remain- 
der of his estate to his three children in equal shares. It 
is stated in one of the briefs that decedent left an estate 
of the value of $27,000. We find nothing in the record from 
which to determine the value of the estate, other than the 
provisions of the alleged will might indicate. 

The first error assigned for reversal of the judgment 
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is that the trial court, over objection, permitted one of the 
contestants, while testifying as a witness, to use a written 
memorandum to refresh his recollection while testifying, 
and that such memorandum was not made at or about the 
time of the transaction concerning which testimony was 
being given, but was made by the witness a day or two pre- 
vious to the time of his testifying. It is stated in the 
briefs of the guardian ad litem that the witness used this 
memorandum to refresh his recollection while testifying. 
This statement, however, is not borne out by the record. 
There is nothing in the record from which it can be de- 
termined that the witness, in fact, used the memorandum 
in giving his testimony, or referred to it while testifying; 
nor is the memorandum in the record from which it could 
be inferred that there was any error in the ruling of the 
eourt thereon. In order to predicate error upon the use 
by a witness of a memorandum to refresh his recollection 
while testifying, and which was not made at or about the 
time of the happening of the events concerning which the 
witness is testifying, the record must disclose that the 
witness actually used the memorandum, referred thereto 
and refreshed his recollection therefrom in giving his 
testimony, and that the memorandum was of such a nature 
or character as to have been prejudicial to the complain- 
ing party. In view of the record presented, no error prej- 
udicial to the complaining party has been shown. 

It is contended that the trial court erred in giving to 
the jury instruction No. 7, wherein the court informed 
the jury that they might consider the terms and provi- 
sions of the will, in connection with the other evidence, on 
the question of lack of testamentary capacity. 

It has long been the rule in will contests, where want of 
testamentary capacity is relied upon, that the terms of 
the will itself may be considered by the jury, in connection 
with all the other evidence, in determining whether the 
decedent possessed testamentary capacity, and, while the 
will may not be denied probate because it is unreasonable, 
inequitable, or unjust, or some of its provisions may be im- 


VOL. 116] JANUARY TERM, 1928. 831 
In re Estate of Lyell. 


possible of performance, yet such facts are proper to be 
considered in determining testamentary capacity. In the 
instant case, at the time the instrument was signed by 
Mr. Lyell, his wife was still living but very ill, and she, in 
fact, died a few hours later. At the time, she lay in the 
room adjoining that in which decedent signed the in- 
strument. No devise or bequest was made to or for the 
benefit of his wife; nor was her name mentioned in the 
instrument. Possibly, he may have believed that she could 
live but a short time and would not survive him. He had 
lived for more than a half-century with his wife, and, so 
far as disclosed, on amicable terms. That he would make 
no provision for his wife and apparently disregard the ob- 
ligations that he owed to her seems strange and unusual. 
The record also discloses that at different times, some years 
previous to the making of the instrument, he had stated 
to his children what his intentions were as to the dispo- 
sition of his property, and the disposition made was dif- 
ferent from that of his previously expressed intentions. 
The provision regarding the $8,000 mortgage, devised in 
trust for the benefit of his son Lucius, his wife and their 
children, was of such a nature that it is probable, or at 
least possible, that it could not have been carried into effect. 
Certainly, the provision could not have been carried out 
without the cooperation of his son Lucius and his wife. 
Another significant thing was that, in devising the bulk 
of his property in trust to an individual, where that trust 
might, and probably would, extend over a period of 25 to 
40 years, he required and made no provision for a bond 
or any security to be taken from the trustee for the per- 
formance of the trust. These things were proper for the 
jury to consider and, we think, the court properly instruct- 
ed the jury that they had a right to consider these matters 
in determining whether decedent possessed testamentary 
capacity. 

The court, by another instruction, informed the jury 
that a will could not be defeated because its provisions were 
unjust, unreasonable, or inequitable, provided the testator 
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had capacity to make the instrument; that it was his right 
to dispose of his property as he saw fit. Under the cir- 
cumstances, there was no error in the instruction given. 

Complaint is made because the court, in instruction No. 
12, did not specifically limit the consideration of the jury 
to the question of testamentary capacity. In another in- 
struction, the jury were informed that this was the sole 
question for their determination. The charge, as a whole, 
must be considered, and, when so considered, it appears. 
that the only question for the jury to determine was that 
of testamentary capacity. 

Complaint is made because the court refused to give 
a requested instruction, to the effect that the will was. 
proposed for probate by Dafoe, who was named therein 
as executor, and that it was his duty to propose it for 
probate. No authorities are cited, nor do we know of 
any authority which requires the court to instruct the jury 
as to who proposed the will for probate, nor that it was. 
the duty of any person to propose it. The only question, 
for the jury to determine was the question of testamen- 
tary capacity, and that question was fully and fairly sub- 
mitted to the jury. 

Complaint is made also because the court did not di- 
rect a verdict for proponent, and, in that connection, that. 
the verdict is not sustained by the evidence. These al- 
leged errors may be considered together. If there was 
sufficient evidence of want of testamentary capacity to. 
require the submission of that question to the jury, then, 
of course, the court should not have withdrawn it from 
the jury. If there was evidence requiring that question 
to be submitted to the jury, then the finding of the jury, 
under proper instructions, is conclusive upon that ques- 
tion. The record is somewhat voluminous, and it would 
serve no useful purpose to undertake to outline it in de- 
tail. We shall, however, point out some of the facts dis- 
closed by the record. 

In the instrument it is stated that the decedent was 74 
years of age. The evidence shows that a few weeks he- 
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fore his death he and his wife celebrated their golden 
wedding anniversary; that one of the children was 47 
years of age and the others somewhat younger; from 
which it appears that decedent was well advanced in years. 
Up to within a year or so he had been a strong, healthy 
man, weighing 220 pounds. About a year previous to his 
death he began to fail physically. He lost greatly in 
weight and at the time of making the will he was so 
emaciated that he weighed but about 100 pounds. He had 
become so physically feeble that he could not care for him- 
self; had to be assisted in getting up from his cot or bed 
and in going to the bathroom. It appears also that dur- 
ing the later months or weeks of his life he at times be- 
came very talkative and would talk continually. At other 
times he was silent, taciturn, and had little, if anything, 
to say. Within two or three weeks of his death he seems 
to have nearly lost his eye-sight, so that he could not see 
to read, and this affliction came upon him only two or 
three weeks before his death. He had stomach and throat 
trouble, thé precise nature of which is not stated. He had 
difficulty in talking. Sometimes in his talk he would 
ramble from one subject to another; he frequently mis- 
called the names of members of his family, and would 
call his own daughter by names other than her own; did 
not recognize at times near friends and relatives, and on 
the morning after the will was made, when informed that 
-his wife had passed away, he gave no sign that he heard 
or was interested in the fact. Previous to his becoming 
so nearly helpless, in going to his bedroom he would fre- 
quently start for the cellar door, instead of for the door 
of his bedroom. At one time, a few weeks before his 
death, he insisted upon accompanying one of his relatives 
to the railway station from the home of his son, where he 
was living with his wife. He was so feeble that it was 
necessary for him to stop and rest on the way. He told 
this relative that he had $8,000 then on his person. She 
insisted that he ought to put it in the bank, and that he 
should not carry such a sum about with him. Whether 
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he had the money on his person as stated, or whether he 
put it in the bank, is not disclosed. There are many other 
‘incidents related by the witnesses which would indicate 
very strongly that his mind was seriously affected and 
that he was wandering, at times at least. 

On the other hand, the evidence on behalf of proponent 
would tend to show that on the night that he executed the 
instrument he gave the details of what he desired put in 
‘his will; that after it was prepared and read to him he 
-called attention to discrepancies and to matters that were 
not as he desired, and that he wanted corrections made, 
which were done. Taking the evidence on behalf of the 
-proponent, standing alone, it would have been sufficient 
to require the finding that decedent possessed testamen- 
tary capacity; but, on the whole, there was sufficient from 
which the jury might reasonably infer a want of testamen- 
tary capacity, and, while we might have reached a differ- 
-ent conclusion than that reached by the jury, that fact 
alone will not justify us in setting aside the verdict. The 
jury were the triers of fact. It was for them to weigh 
the evidence; it was for them to determine which of the 
witnesses they would believe. We are constrained to hold 
that there was sufficient evidence to require the submis- 
sion to the jury of the question of testamentary capacity, 
and the jury’s finding is conclusive upon this court. 

Numerous errors are assigned, to the effect that the 
court erred in permitting witnesses for the contestants 
to testify to conclusions. We have carefully examined all 
of the testimony and each of the rulings complained of, 
‘and find no prejudicial error committed in that respect. 
If any criticism should be made of the rulings of the trial 
court, it seems to us that they were in many respects more 
favorable to the proponent than to contestants. 

Finally, it is urged that the trial court committed error 
by permitting counsel for contestants in his address to 
the jury to make, over objections, an impassioned state- 
ment of facts, not warranted by the record, and that such 
statement was prejudicial to the proponent. Objection 
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seems to have been made and affidavits filed and attached 
to the motion for a new trial, purporting to show the 
statement to which exceptions were taken. The affidavits, 
however, are not incorporated in the bill of exceptions; 
nor does the record disclose that the affidavits were 
brought to the attention of the trial court. 

It is a well-established rule that this court will not con- 
sider affidavits, used in support of a motion for a new 
trial, unless they are contained in the bill of exceptions. 

An examination of the entire record fails to disclose 
that any error prejudicial to the proponent was commit- 
ted. The judgment of the district court is therefore 

AFFIRMED. 


Ep DE GRISELLES, ADMINISTRATOR, APPELLEE, V. LOUIS 
GANS, APPELLANT. 


FrLep APRIL 27, 1928. No. 25576. 


1. Negligence: DEATH: PROXIMATE CAUSE. Where an automobile 
truck, driven west in a public alley at such a rate of speed that 
it was stopped within a space of three to five feet, collided with 
an eight-year-old boy, who ran out of an open yard from be- 
hind a brick building, chasing an automobile tire, at a point in 
the alley three feet south of the north line thereof and three 
to four feet west of the corner of the building, held, as a mat- 
ter of law, that the act of the child was the proximate cause 
of the collision; held, also, that, as regards the speed of the 
car, negligence of the driver is not established. 

Proor. Where two witnesses testified that they did 

not hear a horn blown, but refused to testify that it was not 

blown, and a third witness testified that it was not blown, but 
it did not appear that he was in a position to hear it had it 

been blown, held, that this evidence is insufficient to support a 

finding that the horn was not sounded, when opposed to the 

evidence of three credible witnesses who testify positively that 
it was blown. 

DRIVERS OF AUTOMOBILES: CARE REQUIRED. Until a 

driver of an automobile has notice of the presence or likelihood 

of children near his line of travel, he is bound only to the ex- 
ercise of reasonable care, and has the right to assume that 
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others will do likewise; and until he has such notice the rule 
is the same as respects children and adults. 


DIRECTION OF VERDICT. Although in a suit for dam- 
ages based upon negligence the plaintiff may have made a 
prima facie case, upon the conclusion of all the testimony the 
court may direct a verdict for defendant, if the evidence would 
be insufficient to support a verdict for plaintiff, and a refusal 
so to do in such case may be reversible error. Gandy v. Estate 
of Bissell, 81 Neb. 102, criticized. : 

5. Evidence set forth in the opinion, and held not sufficient to 
support the verdict. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 


Blackburn & King, for appellant. 
Gray, Brumbaugh & McNeil, contra. 


Heard before Goss, C. J., ROSE, GOOD, THOMPSON and 
HOWELL, JJ., LANDIS and REpIcK, District Judges. 


REDICK, District Judge. 

Action by Ed DeGriselles, individually and as adminis- 
trator of the estate of Frank DeGriselles, for damages for 
the loss of services and death of plaintiff’s minor son. 
Frank DeGriselles, a boy about nine years of age, was 
injured by a truck belonging to defendant and driven by 
his servant, from which injuries he died some four months 
after the accident. The case was tried to a jury, and 
after the evidence for both parties was concluded the de- 
fendant moved the court to direct a verdict for the de- 
fendant. The motion was overruled and the jury returned 
a verdict for the plaintiff in the sum of $5,000. Defend- 
ant’s motion for a new trial was overruled and judgment 
rendered upon the verdict. Defendant appeals and pre- 
sents but one ground for the reversal of the judgment, 
namely, that the evidence is insufficient to establish neg- 
ligence of defendant. 

The grounds of negligence charged against defendant’s 
servant are: “(1) In failing to keep said truck under con- 
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trol; (2) in failing to blow his horn or give other signal 
of his approach; (3) in failing to operate said truck in 
such manner that upon becoming aware of the presence 
of decedent he could stop said truck; knowing, as he did, 
the use made of said alley by pedestrians and vehicles; 
(4) in driving said truck at a rate of speed which under 
the traffic conditions existing in said alley and known to 
defendant’s driver to so exist was unlawful and danger- 
ous to decedent and other persons using the alley.” The 
above statement of the grounds of negligence is quoted 
from appellee’s brief. The question submitted demands a 
somewhat detailed examination of the evidence. 

The place of the accident was in a public alley 16 feet 
wide, with brick buildings. on either side, the one on the 
‘north being 97 feet in length and that on the south 100 
feet. At the west end of the building on the south was a 
doorway 10 feet wide, used as an entrance to the base- 
ment and second floor by means of inclines, the building 
being used as a stable and garage. Immediately to the 
west of the building on the north was a vacant space 
measuring 68 feet on the alley, and used as a service yard, 
and from ‘which wagons and trucks crossed the alley to 
‘enter the garage above mentioned. The two buildings 
were used by the Alamito Dairy Company, and teams 
and trucks to the number of 52 were accommodated by 
said garage. The alley was paved with cement and from 
the east to the west end was on an upgrade of 4.4 per 
cent. The accident occurred about 3:30 p. m., at which 
time the surface of the alley was dry. At the time of the 
accident there was standing in the alley on the south side 
close to the brick wall and about 50 feet east of the place 
of the accident a team and wagon which had delivered 
feed at the garage, which feed was elevated to the second 
floor by means of an outside hoist. 

Defendant’s servant, Henry Bartels. was acquainted 
with the local situation above described, having made de- 
liveries at that point almost daily for four years. On the 
day in question, as he was about to enter the east end of 
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the alley, he had to stop his car and back it a short dis- 
tance to permit another truck coming from the west to 
emerge onto the street. He choked his engine, and got 
out and cranked it and then started up the alley in low 
gear, driving slowly, as he says, at 5 or 6 miles an hour, 
going to the narrow space between the wagon and the 
wall of the north building, about 8 or 9 feet, through 
which he had to pass, and changed to second gear after 
having passed the wagon. 

At this point the testimony for the plaintiff as to the 
happening of the accident begins and is substantially as 
follows: 

Witness O’Brien testified that he was coming out of the 
doorway of the garage, having come down the inclined ap- 
proach just inside the doorway, and had gotten two or 
three feet into the alley and stepped back because he saw 
the truck approaching about fifteen feet east of him; no 
horn was blown; saw the boy knocked down by the truck 
about three feet south of the north line of the alley and 
three and one-half to four feet west of the building on 
the north side of the alley; the right front wheel of the 
truck hit him and ran up on the left side of the boy just 
above the hip; the boy’s body lay north and south under 
the truck with his feet a little to the east; the truck 
backed off the boy. The truck was running in high gear 
about fifteen miles an hour. On cross-examination he 
stated that he saw the boy approaching, and the truck ap- 
proaching from the east and holloed to the truck driver 
both before and after he hit the boy; the boy was not 
running. “The boy was not rolling a tire when I saw 
him.” “The driver brought the truck to a stop within 
three or four feet. after he put on the brakes; he could 
have seen the boy coming from behind that corner for a 
distance of about five or six feet; the front end of the 
truck was about four or four and one-half feet west of 
the wall when it stopped.” When the witness’ deposition 
was taken prior to the trial, he stated that the truck was 
about six or seven feet from the boy when he first saw it, 
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‘and also about ten or eleven feet from the witness; that, 
he had first called to the driver after he had just struck 
the boy; that he could not say whether the boy tried to 
stop and slid from under his feet. And in the same dep- 
osition, in response to the question, ‘““And the time that 
‘it took for the boy to get out from behind the garage and 
under that truck, only about three feet away, was prac- 
tically instantaneous?” the witness answered, “Yes.” 

Witness Boye was standing at the east end of the wagon 
when the boy was hit; he heard no horn blown; thinks 
he would have heard the horn but could not say positively; 
“would not say the horn was not blown, but think if it 
had been I would have heard it.” 

Witness Thompson testified that he was standing with 
‘Boye about 50 feet east of the accident when the truck 
passed going west through the alley, observed its speed 
‘and would estimate it at 12 to 15 miles an hour; was not 
‘paying particular attention to the truck; the truck after it 
backed off the boy was a foot or two beyond the building 
‘on the north side; did not remember of hearing a horn 
blown, was not paying particular attention, it might have 
blown; did not see the boy before the accident; attention 
first attracted to boy when saw truck stop—heard a noise 
or a cry; picked up the boy who was conscious but squirm- 
ing and holding his hand over his hip on the left side. 

This constitutes substantially all of the evidence for 
plaintiff material to our inquiry. 

Defendant’s evidence was as follows: 

Henry Bartels, defendant’s servant, testified that he 
sounded the horn twice about half-way (25 feet) between 
the wagon and the corner where the accident hap- 
pened; that he had not shifted into high gear when the 
boy came out from behind the building; shifted from low 
to intermediate just as he had passed the wagon; he was | 
traveling in intermediate gear at approximately five or 
six miles an hour. The boy was running and had a tire; 
“he tried to stop himself, and slipped on the cinders on 
the paving, and slid right in front of my wheel;” ‘the 
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wheel did not knock him down; witness tried to stop, using 
both foot and emergency brakes, and stopped in approx- 
imately four or five feet; after it came to a stop the truck 
was standing about one foot west of the corner of the 
building and right wheel three feet from north wall; had 
no time to blow his horn again or turn his truck toward the 
south after seeing the boy, because he was reaching for his 
brakes; could not say how long it was from time he saw 
boy coming from behind corner until truck stopped; “It 
all happened so quick, I don’t know how long it did take. 
It all happened at once.” 

Emil Bartels, brother of Henry, who happened to be 
riding with him, testified that the horn was sounded 20 
or 25 feet from the corner; traveling in intermediate gear, 
and as they approached the corner this boy was rolling 
a tire and came around the corner; he wanted to stop and- 
his feet slipped from under him on some cinders there and 
he slid under the right front wheel of the truck, and be- 
fore we could stop, the wheel was on the boy; we were 
going about five or six miles an hour; his brother put his 
foot on the brake, grabbed the emergency brake, and the 
car traveled something like four or five feet before it 
struck the boy about one or two feet beyond the building. 
On cross-examination he stated he first saw the boy run- 
ning out from behind the building just as they were com- 
ing to the corner; he had gotten about two or three feet 
into the alley before the accident; “I saw the tire first; 
it came ahead of the boy;”’ shifted to intermediate gear 
just as we got by the wagon; witness was 23 years old and 
his brother Henry 26. 

Vernard Alexander, a boy of 15 years, working for the 
Alamito dairy, testified that he had been driving the horse 
which operated the hoist above mentioned and was just 
turning him into the chute leading to the basement of the 
barn on the south side of the alley, and turned around and 
looked where the truck was coming and saw this boy com- 
ing down the alley rolling a tire, “and he came to the alley 
and he tried to stop on some cinders that had been pushed 
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out by horses and milk wagons, and he slid on the cinders, 
and slid under the wheels, and the truck went about a third 
of the way up on his body and backed off again ;”” he marked 
where he was standing in the doorway of the barn, about 
three feet east of the west side; that he saw a man who 
might be O’Brien also standing in the doorway. 

Harry Shively testified that he was shipping and receiv- 
ing clerk for the Alamito dairy, working inside and down- 
stairs; that he heard of the accident about two. or three 
minutes after it happened. He did not see it, and when 
asked how he knew that the accident happened two or three 
minutes before they called him, answered: ‘Well, when 
I heard the horn sound it was almost instantaneous after 
I heard that that the word came to me to call the doctor.” 
He could not say definitely what automobile had sounded 
the horn. 

The defendant contends that the evidence as outlined 
above is not sufficient to support the verdict in favor of 
the plaintiff and that his motion for an instructed verdict 
should have been sustained. The rule is well established 
in this jurisdiction that, where reasonable minds would 
draw different conclusions as to the establishment of cer- 
tain facts, or from the facts established by the evidence, 
the case is one for the jury, and, therefore, before we can 
sustain defendant’s contention we must be convinced that 
all reasonable minds must conclude from the evidence that 
no actionable negligence of the defendant has been proved. 

The first, third and fourth grounds of negligence may be 
considered together. Can it be said in reason that the 
driver of the truck did not have it under propér control 
when he brought it to a stop within three to five feet after 
the boy appeared around the corner of the building? We 
think not. There is no evidence in the record as to‘the 
distance within which an automoile truck traveling from 
12 to 15 miles an hour can be stopped, but it is undisputed 
that in the present instance it was stopped in from 3 to 5 
feet, and if anyone will take the trouble to measure that 
distance upon the ground and then consider the ordinary 
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weight of such trucks and the ordinary method of stopping 
them, he must conclude that the driver of the truck in the 
present instance had the same under reasonable control, 
whether he was driving at 12 or 15 miles an hour, or 5 to 
7 as testified by defendant’s witnesses; at 15 miles an hour 
a vehicle is traveling 1,320 feet a minute or 22 feet a sec- 
ond; to stop within 6 feet involved less than a third of a 
second of time during which the operator must apply his 
brakes upon the sudden appearance of danger. Plaintiff's 
witness O’Brien testified that the truck was stopped in 3 
or 4 feet after the brakes were applied, and that defendant 
could see the boy for a space of 5 or 6 feet as he came 
around the corner.. The car. was stopped after it had passed 
over about a third of the body of the boy, just above the 
hip on the left side. The evidence does not disclose that 
the body of the boy was struck by the car at any other 
place, and three witnesses for the defendant testified that 
the boy came running out from behind the building and 
slipped on some cinders and slid foremost under the front 
wheel of the car. This evidence is fortified by the position 
of the boy’s body as he lay on his back under the car, being 
practically at right angles to its course. While one witness 
testified that the car knocked the boy down, this must be 
considered merely as a mode of expression, because the 
physical facts just recited absolutely refute the witness. 
We are convinced that the manner of the happening of the 
accident was as described by defendant’s witnesses, and is 
the only reasonable conclusion to be drawn from the evi- 
dence. Assuming the rate of speed to have been 12 or 15 
miles an hour, it was in no violation of any ordinance on 
that subject and, in view of the short space in which the 
vehicle was stopped, the rate of speed was not dangerous, 
and no inference of actionable negligence may be properly 
drawn on account of such rate of speed, for the reason, as 
before stated, the driver had the truck under reasonable 
control. 

In Thrapp v. Meyers, 114 Neb. 689, it was held: “A 
driver of an automobile should have his car under such 
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reasonable control as will enable him to avoid collision with 
other vehicles, assuming that the drivers thereof will ex- 
ercise due care.” If in the present case the person killed 
had been a grown man running out from behind the building 
into the alley, it would have been the duty of the lower court 
to direct a verdict for the defendant on the evidence before 
us as to speed for lack of evidence of negligence or upon 
the ground of contributory negligence. The plaintiff’s de- 
cedent, on account of his tender age, is not chargeable with 
contributory negligence, but in determining the existence 
of negligence upon the part of the defendant, having no 
notice of the presence of children, the same rules apply in 
both cases; and while the boy is not chargeable with neg- 
ligence, if his act, whether negligent or not, was the prox- 
imate cause of his death, there can be no recovery. The 
rule announced in Thrapp v. Meyers, supra, requires the 
driver to exercise only that degree of care which would be 
required when others are exercising ordinary care; he is 
not bound to anticipate that conduct of children, of whose 
presence he has no knowledge, will be different from that 
of an ordinarily prudent person. We are of the opinion 
that none of the three charges of negligence referred to 
is sustained by sufficient evidence. 

This brings us to the second charge—failure to blow the 
horn. For plaintiff we have three witnesses who testified 
that they did not hear any horn blown; one of them, 
O’Brien, saying that the horn did not blow. His entire 
evidence on the point was as follows: “Q. Was there any 
horn blown up to the time that you had gotten out into 
the alley three feet? A. No. Q. Was there any horn blown 
after that time? A. No.’ No foundation was laid for his 
testimony on this point beyond the fact that he stepped 
into the alley and saw the car 15 (10 or 11) feet east of 
him, or, as elsewhere stated, 7 feet from where the boy 
was struck, which would place the car just opposite the 
witness as he stepped into the alley and retreated to let 
the car pass. He does not say he would have heard the 
horn if. sounded, or that he was paying any attention to 
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the sounding of a horn. He had been inside the barn, com- 
ing down the incline to the doorway, and if, as defendant’s 
witnesses state, the horn was sounded 20 or 25 feet east 
of place of accident, the witness might not have heard it. 
Under these circumstances we think this evidence cannot be 
considered as a positive statement of the fact, but is merely 
negative. The attention of the other two witnesses was 
not attracted to the question until the accident had hap? 
pened. On the other side, two witnesses, Henry Bartels 
and his brother, testified that the horn was blown twice 
about half-way between the wagon and the corner of the 
building; and a third witness, Harry Shively, testified that 
he heard a horn sound and almost instantaneously was 
called upon by some one of the persons-present to get a 
doctor. It is needless to repeat the arguments upon the 
question of the comparative value of negative and positive 
testiniony or to restate the reasons underlying the almost 
unanimous decisions of the courts that the testimony of 
one credible witness to a positive fact may outweigh any 
amount of merely negative testimony. A discussion as to 
the value of this class of evidence will be found in Dodds 
v. Omaha & C. B. Street R. Co., 104 Neb. 692, and Kepler 
v. Chicago, St. P., M. & O. R. Co., 111 Neb. 273, 281. As- 
suming that a failure to sound a horn in the instant case 
might be considered negligence, such failure is not proved, 
and the finding of the jury, if based upon that charge, is 
insufficient to support the verdict. Defendant cites a num- 
ber of analogous cases which are instructive upon the ques- 
tions discussed herein: Sund v. Smisek & Hrdlicka, 105 
Neb. 602; Lovett v. Scott, 232 Mass. 541; Sorsby v. Ben- 
ninghoven, 82 Or. 345; Borland v. Lenz, 196 Ia. 1148. 

The case of Gandy v. Estate of Bissell, 81 Neb. 102, cited 
by plaintiff, is not controlling. The first syllabus is in the 
following language: 

“Where the judge of a district court, who has had the 
advantage of seeing the witnesses and observing their de- 
meanor while testifying, overrules a motion for a directed 
verdict, and there is sufficient competent evidence in the 
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record, standing alone, to sustain the verdict returned by 
the jury, this court will not disturb such a verdict and re- 
verse a judgment rendered thereon, even though the evi- 
dence in opposition to the verdict is such, as shown by the 
record, that a peremptory instruction might have been sus- 
tained.” 

If this language may be construed as holding that a re- 
fusal of the trial court to sustain a motion of the plaintiff 
for a directed verdict is not reversible error where the evi- 
dence in opposition to the verdict is such that a ruling 
granting the motion would have been sustained, we are 
constrained to withhold our approval thereof. Of course, 
if there was evidence sufficient to sustain a verdict for 
either party, a directed verdict would be improper; but 
if the evidence in opposition to the verdict is such that it 
would not be error to sustain the motion, and the verdict 
goes against the moving party, we are unable to perceive 
why an order overruling it is not reversible error. If this 
were not the rule, and the trial court refused to direct a 
verdict for the plaintiff, and the jury rendered a verdict 
for the defendant, the appellate court would be powerless 
to reverse the judgment, even though all reasonable minds 
would agree that the plaintiff was entitled to recover. We 
are not prepared to adopt such a rule. The case cited, 
however, was reversed on two other grounds, and the rul- 
ing on the point in question has not the force it might have 
if it was upon a point necessary to the decision of the case. 
We hold in this case that the evidence, as shown by the 
record, is entirely insufficient to show that the defendant 
was in any way negligent, and that the verdict finds no 
support therein. It follows that the judgment of the dis- 
trict court must be reversed and cause remanded. 


REVERSED. 
HOWELL, J., dissents. 
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Bic HORN COLLIERIES COMPANY, APPELLANT, Vv. PAUL W. 
ROLAND ET AL., APPELLEES. 


FILED APRIL 27, 1928. No. 25723. 


1. Fraudulent Conveyences: ATTACK BY SUBSEQUENT CREDITORS. 
A creditor whose debt did not exist at the date of a voluntary 
conveyance by the debtor cannot attack such conveyance for 
fraud, unless he pleads and proves that the same was made to 
defraud subsequent creditors whose debts were in contemplation 
at the time. 


A conveyance by a husband to his wife of real estate 
standing in his name, but purchased with his wife’s funds, 
where the value of the property, regardless of any question of 
homestead, is less than the wife’s investment, is not fraudulent 
as to creditors of the husband. 

3. Estoppel. Evidence examined, and held insufficient to create an 
estoppel in pais against the wife. 


. APPEAL from the district court for Scotts Bluff county: 
P. J. BARRON, JUDGE. Affirmed in part, and reversed in 
part. 


_ Mothersead & York, for appellant. 


-Raymond & Fitzgerald, Morrow & Morrow, White & 
Lyda and E. H. Westerfield, contra. 


Heard before Goss, C. J., ROSE, Goop, DEAN, THOMPSON 
and HowELL, JJ., LANDIS and REDICK, District Judges. 


* REDICK, District Judge, 


This is a proceeding in the nature ‘of a creditor’s bill to 
subject certain assets claimed to be the property of the de- 
fendant Paul W. Roland to the payment of a judgment 
rendered in favor of plaintiff on February 27, 1926, against 
said Roland for the sum of $2,629.69. Paul W. Roland was 
in the retail coal business at Scottsbluff, and the judgment 
was for a balance of the account for coal sold to him by 
plaintiff. Paul and Mabel Roland were husband and wife. 
The petition alleges that certain real estate in East Min-- 
atare, Nebraska, although standing in the name of the de- 
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fendant Mabel C. Roland, was in truth and in fact the 
property of Paul W. Roland. This property will be here- 
inafter referred to as the Minatare property. The plain- 
tiff further alleged that certain lots in Scottsbluff had been 
purchased by Paul W. Roland with his funds, but the title 
taken in the name of Mabel C. Roland for the purpose of 

defrauding, hindering and delaying the creditors of Paul. 
’ The defendants Paul and Mabel Roland filed separate 
answers, denying all fraudulent intent, and alleging that 
the Minatare property, consisting of two vacant lots, was 
given to Paul W. Roland by the Commercial Club on con- 
dition that he would erect a hotel thereon, and that subse- 
quently the hotel was erected and furnished with the joint 
funds of Paul and Mabel, and that the property was con- 
veyed as a gift to Mabel in the year 1916, some seven years. 
prior to any dealings with plaintiff. 

The answers further allege that the lots in Scottsbluff 
were purchased by defendant Mabel C. Roland with her 
own funds for the sum of $1,150 in 1919, and subsequently 
a residence was erected thereon with the funds of said 
Mabel and the proceeds of a loan in the sum of $4,500 from 
the Nebraska State Building & Loan Association of Fre- 
mont, and that the premises, ever since the building of said 
residence and at the present time, constitute the homestead 
of said Paul and Mabel C. Roland, who are husband and 
wife. At the time of the purchase of the Scottsbluff lots 
the title was taken in the name of Paul, but in February, 
1924, Paul conveyed his interest in the same to Mabel in 
part payment of an indebtedness to her in excess of $5,000 
for money loaned. 

The plaintiff replied, admitting the conveyances of the 
properties, and that the Scottsbluff property is occupied 
as a residence by defendants, but denying the other allega- 
tions of the answer. 

After the plaintiff had introduced its evidence, leave was. 
granted by the court to amend the petition to set up an 
estoppel as against the defendant Mabel C. Roland, alleg- 
ing that to induce the plaintiff to extend credit to said: 
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Paul W. Roland, in the presence of said Mabel, Paul rep- 
resented that the Minatare property belonged to him, and 
that Mabel did not deny said statement or claim that the 
property belonged to her; and that at the time the plaintiff 
extended credit to Paul the title to the Scottsbluff property 
stood in the name of Paul, and that said Paul represented 
to plaintiff, in the presence of Mabel, that he was the owner 
thereof, which statement was not denied by Mabel, and that 
plaintiff extended credit to Paul relying upon his statement 
and the fact that the title was in his name. 

There were other parties to the proceedings and appro- 
priate pleadings concerning their interests, but it will not 
be necessary to set them out in detail as the controversy 
is wholly between the Rolands and the plaintiff. The 
district court found that the Minatare property belonged 
to Mabel and dismissed the action as far as that property 
was concerned. It found that the Scottsbluff property be- 
longed to Paul, that the same was the homestead of the de- 
fendants, that it was of value in excess of the homestead 
interest, that the plaintiff’s judgment was a lien upon said 
excess, and ordered the property sold and the proceeds to 
the extent of $2,000 paid to defendants, and any surplus 
to be applied in payment of the plaintiff’s judgment. Plain- 
tiff appeals from that portion of the decree denying him a 
lien upon the Minatare property, and the defendants file 
a cross-appeal from that part of the decree subjecting the 
Scottsbluff property to plaintifi’s judgment. 

Since the proceedings were commenced, the Minatare 
property has been sold and the purchasers have been dis- 
missed from the case, and the contest is over the sum of 
$4,000, a part of the proceeds of said sale in the hands of 
Mabel C. Roland and her son Aurice in the form of stock 
in the Occidental Building & Loan Association, which in- 
terpleads and asks directions from the court as to the dis- 
position of the stock. The plaintiff is in no position to 
attack as fraudulent the conveyance of the Minatare prop- 
erty which was dated and recorded in August, 1916, long 
before the existence of any indebtedness to plaintiff. Jayne 
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v. Hymer, 66 Neb. 785. And therefore, so far as this prop- 
erty is concerned, plaintiff must rely upon an estoppel. It 
is not claimed that the conveyance to Mabel was made with 
the intention to defraud future creditors. 

The question of estoppel rests upon the testimony of S. 
W. Smith, the salesman of the plaintiff with whom all deal- 
ings with Paul W. Roland were had. He testifies in sub- 
’ stance that, when the account with plaintiff was opened, 
Roland told him that he had a hotel property in Minatare 
and a residence in Scottsbluff. Mabel was not present at 
this conversation, and the evidence does not show any 
knowledge of these representations, if they were made, and, 
of course, she would not be bound thereby. He further 
testified that in the latter part of January or first of Feb- 
ruary, 1924, he had a conversation at Roland’s office with 
him at which Mabel was present, in which he says: “A. 
Mr. Roland and her and I talked together several times 
about the payment of the account, and about the indebted- 
ness due the company. * * * I can’t give it word for 
word what was said. We were trying to get some 
money, but he made the statement that collections were 
awful hard, and that he had to pay his taxes and all the 
interest, etc., on his properties; and he also stated at one 
of these conferences that his property at Minatare was not 
bringing him in anything and that it was more of a liability 
than an asset at that time.” Mabel said nothing. “He said 
he had to pay payments on his house and on his property 
at Minatare, and he also stated that he had to make a pay- 
ment on a carload of coal that he bought from another 
company. Q. This was a conversation at which Mrs. Ro- 
land was present? A. I believe Mrs. Roland was there.” 
He then testified that Roland showed him the Minatare 
hotel property in 1925, Mabel not being present. Later 
he testified that Roland told him the Scottsbluff property 
cost him $16,000, but that he did not think it was worth 
now more than $9,000 or $10,000; he thinks this conversa- 
tion took place in December, 1923, but that Mrs. Roland 
was not present. When asked if-Mrs. Roland took any part 
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in the conversation with reference to the debt or payment 
of it, he answered: “I rather believe that she did talk with 
us about it, but J don’t remember what she said. Just the 
three of us was talking together there. I don’t remember 
what she said about it at that time. I can’t recall it ex- 
actly.” 

It will be noted that the only conversation regarding the 
properties in question at which Mabel was said to be pres- ~ 
ent was in January or February, 1924, and the witness 
Smith does not seem to be positive that she was present, 
saying he believed she was. He says she took no part in 
the conversation, and it does not appear that she was in a 
position to or did hear the same, except a possible inference 
from the uncertain fact that she was present. While it 
appears that she was in the office a number of times when 
Smith was there, she was often occupied with the telephone 
or some other matters. The plaintiff made no investigation 
as to the title to the properties in question until shortly be- 
fore bringing suit upon the account after it had been closed. 
It is in no position, therefore, to claim that it relied upon 
a title as shown by the records. The claim of estoppel 
must rest entirely upon the representations said’ to have 
been made at the conversation of January or February, 
1924. ; Set 
“To sustain an estoppel because of an omission to 
speak, there must be both the specific opportunity and the 
apparent duty to speak. The party maintaining silence 
must have known that some one was relying thereon, and 
was acting, or about to act, as he would not have done had 
the truth been told.” Smith v. White, 62 Neb. 56. 

“In order to constitute an equitable estoppel by silence 
or acquiescence, it must be made to appear that the facts 
upon which it is sought to make the estoppel operate were 
known to the parties against whom the estoppel is urged.” 
City of Lincoln v. McLaughlin, 79 Neb. 74. 

We think this evidence is clearly insufficient to establish 
an estoppel against Mabel C. Roland. The account was 
opened in September, 1923,-and at the time of the alleged 
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estoppel Roland was indebted to plaintiff about $2,000, and 
after that time the indebtedness was paid down to about 
$900, and then increased to the amount of plaintiff’s judg- 
ment. In fact, the indebtedness as existing in 1924 was 
entirely wiped out by the application of subsequent pay- 
ments to the oldest items of the account. The decisions 
are not harmonious upon the question whether or not plain- 
tiff’s claim of priority is defeated by the facts just noted, 
and we do not decide the point. The affirmative of the 
proposition has been held in Nelson v. Vanden, 99 Tenn. 
224; Gardner v. Kleinke, 46 N. J. Eq. 90. Contra, Spuck 
v. Logan & Uhl, 97 Md. 152. 

The title to the Scottsbluff property was taken to Paul 
C. Roland at the time of its purchase in 1919 and was not 
conveyed by him to Mabel until! February 27, 1924, and 
the question remains whether or not such conveyance was 
fraudulent as against the plaintiff. The testimony of the 
Rolands is undisputed that the purchase of these lots was 
made with the funds of Mabel, derived from rentals of 
the Minatare property and other separate funds of Mabel; 
also that the residence built thereon was paid for by the 
sale of other property in Scottsbluff belonging to Mabel, 
the sum of $3,600, $1,000 borrowed from C. D. Wildy, pres- 
ident of the American State Bank, and $4,500 borrowed 
from the Nebraska State Building & Loan Association. If 
this evidence is credible, it appears that the investment of 
Mabel in this property was about $10,250, while the highest 
value placed upon it at the time of the trial was $8,000; 
and it would therefore follow that Paul had a right to con- 
vey the property to her, and creditors have no right to 
complain. We think this testimony is worthy of belief 
and that Mabel’s ownership of the Scottsbluff property is 
established. The only facts appearing of record tending 
to cast any doubt upon our finding are the fact of the title 
in Paul, that Mabel’s funds, as she claims them, were not — 
kept separate and distinct, but apparently were deposited 
in a joint account at the American State Bank, in the name 
of Paul, but upon which both parties were authorized to and 
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did draw, and the further fact that Mabel claims to have 
loaned her husband during the period May, 1916 to 1925, 
the sum of $5,000 to $7,000. This claim is not so incredible, 
however, as at first it might appear, because the Minatare 
property was first rented in 1916 for five years at $150 a 
month, and the evidence indicates that rentals during the 
entire period would average from $1,000 to $1,500 per 
annum. While these matters are proper for consideration, 
we do not think they are sufficient to stamp the transaction 
as frauqulent in the face of the convincing evidence of 
Mabel’s investment in the property conveyed. We con- 
clude that the judgment of the district court as to the 
Minatare property should be affirmed, and as to the Scotts- 
bluff property, reversed, and it is so ordered. The cause 
is remanded to the district court, with instructions to dis- 
miss the proceedings. 
AFFIRMED IN PART, AND REVERSED IN PART. 


STATE, EX REL. O. §. SPILLMAN, ATTORNEY GENERAL, V. 
CITIZENS STATE BANK OF CHADRON, APPELLANT: 
J. W. DALBEY, APPELLEE. 


FILED APRIL 27, 1928. No. 25661. 


Banks and Banking: GUARANTY FUND. A depositor in a state bank 
is entitled to the protection of the guaranty fund to the full 
amount of the deposit, where unknown to the depositor the bank 
receives the deposit on condition that it redeposit a portion of 
the funds with another bank. 


APPEAL from the district court for Dawes county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


C. M. Skiles and E. D. Crites, for appellant. 
P. F. Ward, contra. 


Heard before Goss, C. J., ROSE, DEAN, THOMPSON, EBER- 
LY and HOWELL, JJ., REDICK and WHEELER, District Judges. 


WHEELER, District Judge. . 
This action was instituted on behalf of a railway labor 
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union to establish a claim of $10,500 against the depositors’ 
guaranty fund. The claim arises under the following cir- 
cumstances: , 

In 1921 J. W. Dalbey was the secretary and treasurer of 
the Brotherhood of the Maintenance of Ways Employees 
and Railway Shop Laborers of the Chicago & Northwestern 
Railway Company, with large funds under his control. His 
brother, C. P. Dalbey, was cashier of the Stockman’s Bank 
at Hot Springs, South Dakota. J. W. Dalbey, the union 
secretary, deposited the union funds in his brother’s bank. 
Subsequently the union officers decided not to deposit more 
than $10,000 in any one bank. The Dalbey brothers then 
arranged to give the Citizens State Bank of Chadron, Ne- 
braska, a $10,000 deposit from the union funds. C. P. 
Dalbey, the cashier of the Stockman’s Bank told Mr. Bird- 
sall, the assistant cashier of the Chadron bank that he had 
arranged to get him a $10,000 deposit from the railway 
union and that in return he wanted the Chadron bank to 
redeposit one-half of this $10,000 with the Stockman’s 
Bank. In order to obtain and keep this deposit the Chadron 
bank agreed to do so and did keep a deposit of $5,000 with 
the South Dakota bank. This arrangement was not known 
by J. W. Dalbey, the railway union treasurer, or by any 
of the union officials. It was merely a scheme concocted 
between the cashiers of the Stockman’s Bank and the Chad- 
ron bank to secure for the Stockman’s Bank a larger de- 
posit than the railway union intended to place with the 
Stockman’s Bank. The deposit continued at $10,000, ex- 
cept that whenever J. W. Dalby, the union treasurer, came 
up for reelection he withdrew the deposit and took the 
funds with him to the union in order to turn them over 
to his successor. When reelected J. W. Dalbey returned 
the deposit to the Chadron bank and the Chadron bank 
redeposited one-half of it with the Stockman’s Bank. When 
the Chadron bank failed the claim was resisted on the 
ground that only one-half of the claimed deposit actually 
remained in the Chadron bank and that the deposit was 
made upon a collateral agreement to redeposit one-half 
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the fund in the Stockman’s Bank. The claim against the 
guaranty fund was allowed in full by the district judge and 
we think he was right. 

Had knowledge of the transaction been brought home 
to J. W. Dalbey, or to any of the union officials, the deposit 
would have been invalidated as a claim against the guaranty 
fund because of the collateral agreement. Laws 1923, ch. 
191, sec. 39. So far as the union knew they had a $10,000 
deposit in the Chadron bank. The deposit was actually 
made in cash and $500 accrued interest was due thereon. 
Under the Nebraska guaranty law the union is entitled to 
recover the full amount of the deposit together with accrued 
interest of $500 from the guaranty fund. The judgment 
of the district court is , 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. WILLIAM R. KENNEDY 
ET AL., DEFENDANTS: ELIZABETH KENNEDY, INTER- 
VENER, APPELLANT. 


FILED MAy 11, 1928. No. 25639. 


Intoxicating Liquors: TRANSPORTATION: FORFEITURE OF AUTOMOBILE. 
“Evidence outlined in opinion held insufficient to sustain the for- 
feiture of an automobile that had been used unlawfully for the 
transportation of intoxicating liquor, the bootlegger not being 
the owner of the automobile and not having the owner’s con- 
sent to use it for any purpose, 


APPEAL from the district court for Gage county: 
WILLIAM J. Moss, JUDGE. Reversed, with directions. 


Frank A. Dutton, for appellant. 


O. S. Spillman, Attorney General, Harry Silverman and 
H. F. Mattoon, contra. 


‘Heard before Goss, C. J., ROSE, DEAN, THOMPSON, EBER- 
Ly and HowELL, JJ., REDICK and WHEELER, District Judges. 


ROSE, J. 
‘This is a controversy over the possession of a Ford coupé 
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which had been used unlawfully by William R. Kennedy, 
defendant, for the transportation of intoxicating liquor on 
a public highway in Gage county. He was arrested and 
accused of that offense. In the information the coupé was 
designated with him as a guilty party with a view to for- 
feiture. Defendant pleaded guilty in the district court and 
was sentenced to serve a term in the county jail. In the 
criminal proceeding his wife, Elizabeth Kennedy, inter- 
vened, and pleaded that she was the owner of the coupé; 
that defendant had no interest in it or any right to its 
posession or use; that he wrongfully took the coupé from 
her garage without her consent or knowledge in violation 
of her orders, and that she had no part or interest in the 
use of the coupé for the transportation of intoxicating 
liquors; that at the time she did not know it was taken 
or used unlawfully. Intervener prayed for the restoration 
of her coupé. The material facts upon which she relied 
were put in issue by an answer on behalf of the state of 
Nebraska. The issues were tried to the district court, a 
jury being waived. As a result of the trial the sheriff was 
ordered to sell the coupé and turn the proceeds over to the 
school fund. Intervener superseded the judgment and ap- 
pealed. ; 

The principal assignment of error is the insufficiency of 
the evidence to sustain a forfeiture. The evidence shows 
beyond a reasonable doubt that intervener was the owner 
of the coupé and that her husband, the convicted defendant 
in the criminal prosecution, had no title to or interest in it. 
Intervener and her son so testified and their evidence is un- 
contradicted. The automobile dealer testified positively 
that he sold the coupé to intervener; that it was not to be 
used by intervener’s husband; that he would be glad to sell 
her a car any time; that she bears a very good reputation; 
that he would not sell her husband a car, and, when ques- 
tioned from the bench, gave utterance to a suspicion based 
on hearsay that intervener’s husband might be a bootlegger. 
The salesman also testified that the coupé was sold to inter- 
vener. The latter testified that she made the initial pay- 
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ment with $200 of her son’s money, gave her individual 
note for the remainder, and that she had paid $50—evi- 
dence not disputed. 

Notwithstanding the uncontradicted evidence by unim- 
peached witnesses not discredited, it is argued on behalf of 
the staté that the trial court was justified in finding that 
the coupé was the joint property of intervener and her 
husband, having been purchased with their mutual earn- 
ings in conducting a restaurant. This view is contrary to 
positive testimony of credible witnesses and depends large- 
ly on admissions brought out on cross-examination of in- 
tervener who, in answering ‘“‘yes” to questions, testified in 
substance: For some years she and her husband had been 
engaged in the restaurant business, she working part of 
the time during the day and he at night. They earned what 
property they have operating the restaurant. The money 
she spent for the car was earned in that business. This 
testimony indicates candor and fairness. It does not tend 
to disprove or to overturn the conclusive evidence of her 
ownership. It does not imply a partnership in, or ap- 
proval of, the bootlegging of her husband. It does not in- 
dicate that she did not earn and hold her money in her own 
right or that she was not absolute owner of the coupé or 
that she permitted her husband to use it for an unlawful 
purpose. 

Conceding, nevertheless, that intervener is the owner, it 
is insisted that-there is evidence of the husband’s use of the 
coupé, and of other cars, with intervener’s consent in con- 
nection with the business of the restaurant. Evidence of 
this nature is indicated by the following summary of its 
import: The husband used his wife’s car to deliver meals 
from the restaurant to prisoners in the county jail. The 
keys to the coupé were left in a glass in their home where 
they were accessible to any one knowing where they were. 
Husband and wife lived in the same home and their rela- 
tions were friendly. February 24, 1926, the date of the 
husband’s arrest for unlawfully transporting intoxicating 
liquor, he had been to Lincoln to collect bills for the res- 
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taurant. Prior to the arrest of the husband he had been 
seen driving’ the coupé. The son who worked in the res- 
taurant had a car of his own. Intervener could not drive 
acar. Is the inference from this evidence sufficient to au- 
thorize a forfeiture in view of direct, positive and uncon- 
tradicted evidence to the contrary? The answer depends 
on evidential facts not directly contradicted and in part in- 
dicated as follows: Intervener owned the restaurant and 
her husband and son worked for her, the accounts being 
kept and the checks being issued in her own name. Meals 
for prisoners had been delivered generally in other cars. 
The husband, as shown by evidence already stated, was 
never permitted to use the coupé and wrongfully took it 
from the possession of his wife in violation of positive 
orders. He had been directed by his wife to take the bus 
to Lincoln to collect bills for her on the day of his arrest. 
Instead he took the coupé from the garage in the morning 
before his wife was out of bed and she did not know it was 
gone until the son reported the fact to her. She had the 
coupé a short time only and her son was teaching her to 
drive it. The husband was found in a state of intoxication 
and was guilty of transporting intoxicating liquor in vio- 
lation of Jaw. There is nothing in the record to indicate 
that the son or the intervener had ever had any part in the 
diabolical traffic of the husband and the father. If the wife, 
a law-abiding citizen making an honest living in spite of 
her husband, knowing his propensities, anticipated what 
happened, she would naturally want to run her business 
in her own name, to have her own coupé and learn to drive 
it, to deny her husband the right to use it—these, under 
all the circumstances, are logical inferences, rather than the 
giving of consent to the use of her coupé for a purpose 
that would tempt her husband and bring grief and disaster 
upon herself and family. These inferences are in harmony 
with untontradicted testimony of credible witnesses. The 
only note to the contrary is found in testimony of a police 
officer who no doubt conscientiously said he had several 
times seen the husband driving intervener’s coupé. He 
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frankly admitted, however, that he did not know the driver 
‘was a trespasser. When asked on cross-examination if the 
car might not have belonged to a son, he did not answer; 
but upon further questioning, he testified: “I would say 
this was the same one”’—giving as a reason he had re- 
‘marked at the time that the husband “wanted to watch his 
step or we will have another Ford coupé.” He was unable 
to give the number of the Ford coupé or the license number 
of it. This testimony, contrary to the direct evidence and 
the proper inferences from all the circumstances, does not 
prove consent of intervener to her husband’s use of her 
coupé or overturn the uncontradicted evidence to the con- 
‘trary. 

For the purposes of forfeiture inferences from circum- 
stances may he sufficient to justify a finding that the owner 
of a car consented to its use by a bootlegger, but in the 
present case the conclusion is that the evidence is wholly 
insufficient to sustain the judgment of the district court. 
For that reason it is reversed, with directions to sustain the 
petition of intervener and to restore to her the Ford coupé. 

REVERSED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
NELIGH STATE BANK, APPELLEE: A. J. SHOLZ ET AL., 
APPELLANTS. 


FILED May 11, 1928. No. 25354. 


1. Statutory Provision. “In any proceeding in connection with the 
insolvency, liquidation or reorganization of a bank, a judge of 
the district court shall have jurisdiction in any county in the 
judicial district for which he was elected to perform any official 
act in the manner and with the same effect as he might in the 
county in which the matter arose, or to which it may have been 
transferred, and he may perform any such act in chambers with 
the same effect as in open court.” Laws 1925, ch. 30, sec. 16. 

2. Evidence pointed out, discussed in the opinion, and held suffi- 
cient to sustain the judgment of the trial court. 
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APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JUDGE. Affirmed. 


C. H. Hendrickson, J. A. Donohoe and A. R. Davis, for 
appellants. 


C. M. Skiles, Fred S. Berry, James E. Brittain and Lyle 
E. Jackson, contra. 


Heard before Goss, C. J., ROSE, DEAN, GooD, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


DEAN, J. 

September 16, 1925, the Neligh State Bank, then insol- 
vent, was taken over by the department of trade and com- 
merce. A few days thereafter the district court for Ante- 
lope county appointed .R. W. Ley as receiver. The bank 
maintains that for a time, and while it was yet a going 
concern, it was the owner of the fee title to the S. 14 of the 
N. E. 14 and the S. E. 4 of section 22, and the N. % of 
the N. E. 14 of section 27, consisting of 320 acres of land, 
all in township 24, range 8, west of the sixth p. m., in 
Antelope county, subject, however, to a $10,000 mortgage 
loan. 

In this suit A. J. Sholz and Martha H. Sholz, his wife, 
and B. A. Hoskinson were joined as defendants. From 
the pleadings and the proofs it appears that Sholz caused 
an instrument to be filed in. the county clerk’s office of 
Antelope county, January 28, 1926, which purports to show 
that he, or his wife as his assignee, had some right, title 
or interest in the land in suit, and that, pursuant to such 
alleged interest, it is maintained by the defendants that 
they entered into a verbal lease with the defendant Hos- 
kinson and placed him in possession of the land. And Hos- 
kinson was in possession when this suit was commenced. 

March 2, 1926, the receiver began this suit in the district 
‘court for Antelope county. In his petition he maintained 
that he was entitled to have an order entered herein re- 
quiring “A. J. Sholz, Martha H. Sholz, and B. A. Hoskin- 
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son, and each of them, to appear before Honorable Anson 
A. Welch, one of the judges of the district court for An- 
telope county, Nebraska, sitting in chambers at Wayne, 
Wayne county,”’ March 6, 1926, on an hour named, “to show 
cause, if any there be, why an order should not be entered 
herein, requiring the aforesaid parties, and each of them, 
to surrender possession of said real estate to your peti- 
tioner.” 

Pursuant to notice the parties appeared and upon sub- 
mission of the evidence the court found for the plaintiff 
receiver and against the defendants Sholz and Hoskinson. 
The defendants have appealed. 

The record discloses that the receiver, some time before 
January 28, 1926, under the court’s approval and direction, 
entered into an agreement for the sale of the land in suit 
to a man named Avery, for a consideration certain and up- 
on terms approved by the court, and that under this agree- 
ment Avery, besides the purchase price, assumed payment 
of the $10,000 mortgage and entered upon possession of 
the land. The record shows that the defendant Sholz, as 
a part of his plan to embarrass the petitioner, placed the 
defendant B. A. Hoskinson in possession of the land under 
a verbal lease. 

Fred Nuttleman, a former tenant, testified on the part 
of the plaintiff that he resided on the land in suit during 
the year 1925. His lease is in the record and will presently 
be noted. His rental began in September, 1925, and ended 
March 1, 1926. On the cross-examination Nuttleman testi- 
fied: “By the court: Q. You say you assigned that lease 
to Hoskinson? A. Yes. By the court: Q. When did you 
do that? A.Idon’t know. By the court: Q. Well, as near 
as you can tell? (No answer.) Q. Did you ever talk with 
the receiver of the bank or anybody about assigning it to 
Hoskinson? A. Not at that time. I talked with Mr. 
Saunders in the past month, but I have no dates. Q. You 
had no talk with anybody before you made this arrange- 
ment with Hoskinson? A. No. sir. By the court: @Q. 
You say this lease for next year is on the same terms as 


VOL. 116] JANUARY TERM, 1928. 861 
State, ex rel. Spillman, v. Neligh State Bank. 


the written lease you had before? A. Yes; that was sup- 
posed to go just the same. By the court: Q. And in this 
written lease you agree not to assign the lease or assign 
the premises without written consent, so by what authority 
did you turn it over to Hoskinson? A. Well, I have no lease. 
By the court: Q. You hadn’t any written authority from 
anybody to turn it over to Hoskinson? A. No; not from 
the bank. By the court: Q. Or anybody else? A. No 
sir.” 

The Nuttleman lease above referred to is in the usual 
form and, among others, contains this recital: 

“And said second party (Nuttleman) agrees not to as- 
sign this lease nor underlet said premises without the writ- 
ten consent of the first party (Neligh State Bank).” 

The argument of plaintiff’s counsel is that the unauthor- 
ized, wrongful, and unlawful possession of the land by 
Hoskinson, as Sholz’ alleged subtenant, will result in the 
repudiation and rescinding of the contract of sale made 
by the receiver with Avery, unless the relief prayed for by 
plaintiff should be granted, namely, that all of the above 
named parties defendant be required to surrender posses- 
sion of the premises so unlawfully obtained. 

The defendants argue that the court was without juris- 
diction to adjudicate this case at chambers in Wayne 
county, Nebraska. We do not think the argument is sound 
in view of the following act: 

“In any proceeding in connection with the insolvency, 
liquidation or reorganization of a bank, a judge of the 
district court shall have jurisdiction in any county in the 
judicial district for which he was elected to perform any 
official act in the manner and with the same effect as he 
might in the county in which the matter arose, or to which 
it may have been transferred, and he may perform any 
such act in chambers with the same effect as in open court.” 
Laws 1925, ch. 30, sec. 16. 

The possession by Hoskinson was subsequent to the 
court’s appointment of the receiver Ley and was without 
the color of right or legal authority from the fact that dur- 
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ing all of the time mentioned herein the receiver, under the 
direction of the court, was lawfully entitled to the posses- 
sion of the land, which at the time was in the course of 
administration by the court. 

“The appointment of a receiver pending the litigation 
does not in any way determine the rights of the parties to 
the litigation. He is but the arm of the court to take care 
of and administer the property placed under his charge 
as receiver as the court may from time to time direct. 
Property in his hands is in custodia legis and the court in 
the event that it determines that it had no jurisdiction to 
appoint the receiver still has jurisdiction to restore the 
property to the owner or person having the legal title to 
it. He is a person indifferent as between the parties to the 
litigation and holding the property for the benefit of all 
of them, but his possession is really that of the court.” 
1 Tardy’s Smith on Receivers, (2d ed.) sec. 26. 

The learned trial court rightly held that the Neligh State 
Bank was entitled to and should have the immediate pos- 
session of the real estate without interference by Hoskinson 
or other of the defendants. The judgment is, therefore, in 


all things 
AFFIRMED. 


BURGESS-NASH BUILDING COMPANY, APPELLANT, Vv. CITY 
OF OMAHA, APPELLEE. 


Fitep MAY 11, 1928. No. 25281. 


1. Municipal Corporations: EMINENT DOMAIN: LEvy OF SPECIAL 
ASSESSMENTS. That part of section 3610, Comp. St. 1922, in the 
following language: “Whenever the approved appraisal in 
such proceedings exceeds the sum of $100,000 and the approved 
amount which may be assessed as special benefits reported by 
the committee exceeds 90 per cent. of the amount of the ap- 
praisal, then the council is authorized to issue bonds without a 
vote of the electors for the purpose of paying the difference 
between the amount of the approved report of the appraisers 
and the amount which may be taken care of by special assess- 
ment, and it is authorized and required to levy special taxes 
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upon the property specially benefited and to the extent of special 
benefits for the purpose of paying the remaining balance of the 
appraisal of damages’—construed, and held to authorize the 
city council, before issuing the bonds therein provided for, 
to sit as a board of equalization and ascertain and levy the 
amount of special benefits against property especially bene- 
fited which may accrue from the public improvement therein 
contemplated. 


2. Constitutional Law. Where the constitutionality of a statute is 
questioned, courts, as a rule, will adopt such construction as 
will make the statute constitutional, if its language will per- 
mit, 

83. Eminent Domain: CHANGE IN LAw. Under section 3610, Comp. 
St. 1922, the city council of a city of the metropolitan class was 
authorized, where a condemnation proceeding for a public im- 
provement had been instituted under the law as it previously 
existed, to complete the proceeding under the new law, and 
to adopt any part of the proceedings which had been carried 
on under the law as it previously existed, and make use there- 
of for the purpose of completing the proceeding. 


APPRAISAL. Under the facts outlined in the petition, 
the appraisal of damages by a committee of five disinterested 
freeholders held to be a valid exercise of power. 


5. Municipal Corporations; EMINENT DOMAIN: APPOINTMENT OF 
APPRAISERS. Pursuant to the provisions of section 3610, Comp. 
St. 1922, which require the city council to appoint a commit- 
tee of three of its number to ascertain and report the amount 
of special benefits which may be levied by reason of a public 
improvement, and where the council, by resolution, authorizes 
the mayor to name three of its members as a committee, and 
such committee accepts the appointment, performs its duties 
and makes its report, which is thereafter approved and adopted 
by the council, held, that the appointment is, in effect, made by 
the council and is a sufficient compliance with the statute. 


6. Constitutional Law: EMINENT DOMAIN: ASSESSMENT OF BENE- 
FITS: Dus Process or LAw. A statute which authorizes the 
assessment of special benefits accruing to property by reason 
of the construction of a public improvement, and which affords 
to the property owner, at some stage of the proceedings, no- 
tice and an opportunity to be heard before the special assess- 
ment is levied, and with an opportunity to appeal from the 
body levying the assessment to the district court, if the prop- 
erty owner feels aggrieved, does not violate the “due process’ 
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clause of the Fourteenth Amendment to the federal Constitu- 
tion. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JUDGE. Affirmed. 


John P. Breen and William H. Herdman, for appellant. 


Dana B. Van Dusen, John F. Moriarty, Thomas J. O’Brien 
and Bernard J. Boyle, contra. 


Heard before Goss, C. J., ROSE, DEAN, Goop, THOMPSON, 
EBERLY and HOWELL, JJ., and REDICK, District Judge. 


Goop, J. 

This is an action to have special taxes, levied against 
plaintiff’s real estate, adjudged void and to enjoin their 
collection. A general demurrer to plaintiff’s petition was 
sustained. Plaintiff elected not to further plead. Its 
action was dismissed, and it has appealed. 

The taxes in question were levied for special benefits 
accruing to plaintiff's real estate by reason of the widening 
of Harney street between Twentieth and Twenty-fourth 
streets, in the city of Omaha. In its petition plaintiff set 
out in detail the proceedings by which the defendant city 
condemned and appropriated private property for widening 
of the street and levying of the special taxes, and alleged 
that the taxes are void for many reasons. We shall con- 
sider only those which are necessary to a proper determi- 
nation of the case. 

The condemnation proceedings were begun in 1919 under 
the law as it then existed. This law was amended in 1921, 
and the proceedings completed under the later law. Plain- 
tiff alleged that section 57, art. III, ch. 116, Laws 1921, 
being section 3610, Comp. St. 1922, applicable to the pro- 
ceedings, is “unconstitutional and void for that the same 
does not provide a lawful and constitutional method for 
the payment of property appropriated or attempted to be 
appropriated by the defendant city under the provisions 
of this section.” 


VOL. 116] JANUARY TERM, 1928. 865 
Burgess-Nash Bldg. Co. v. City of Omaha. 


In 1919, section 4330, Rev. St. 1913, regulated condem- 
nation proceedings of the character here involved. Said 
section provided that whenever it became necessary to ap- 
propriate private property for the use of the city for 
streets, or for other purposes authorized by section 4329, 
Rev. St. 1918, such appropriation should be declared neces- 
sary by ordinance, and the mayor, with the approval of the 
council, was required to appoint three disinterested free- 
holders of the city who, after notice to the owners of, and 
parties interested in, the properfy to be taken, should 
assess the damages to the owners of the property and the 
persons interested therein; that such assessments should 
be reported to the city council for confirmation, and if the 
report should be confirmed the damages-so assessed should 
be paid to the property owners, and with a further proviso 
that, in all cases involving an amount of $50,000 or more, 
there should be appointed five appraisers, and the assess- 
ment, if recommended for approval by the city council and 
confirmed by the mayor and city council, must be submitted 
to the electors at a general or special election. In the in- 
stant case, the ordinance was passed declaring the necessity 
for appropriating the property for the purpose of widen- 
ing Harney street between Twentieth and Twenty-fourth. 
streets, in Omaha. Thereafter the mayor, with the ap- 
proval of the city council, appointed five disinterested free- 
holders of the city of Omaha to assess the damages to the 
owners, respectively, of the property taken by the appro-: 
priation declared necessary by the ordinance. The free- 
holders so appointed made their appraisement and awarded 
to the owners of the property taken a sum amounting, in 
the aggregate, to $187,465.16, which was reported to the 
council. At a later date the city council approved and 
adopted the report of the appraisers. At this point the 
matter seems to have been referred to the legal department 
of the city for examination and report, and thereafter and 
in October, 1920, the city council rescinded its former ap- 
proval of the appraisement, and the matter thus stood until 
after the statute had been changed by the enactment of a 
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new charter for the city of Omaha, which became effective 
on the 20th of April, 1921, known as chapter 116, Laws 
1921. The council then a the report of the ap- 
praisers. 

Section 57, art. III, ch. 116, Laws 1921, now appearing 
as section 3610, Comp. St. 1922, relating to the subject of 
eminent domain, among other things provides that the city 
council may acquire, by the exercise of the powers of em- 
inent domain, private property for streets and for the pur- 
pose of widening or extending the same; that, whenever 
it becomes necessary to appropriate property for the pur- 
poses provided by the act, the purpose of and necessity 
for such appropriation shall be declared by ordinance, and 
thereupon the council shall appoint three disinterested free- 
holders of the city who, after giving notice to the owners 
of, or parties interested in, the property to be appropri- 
ated, shall appraise and assess the damages occasioned by 
the taking of such property; that, whenever the purpose 
of the proceedings is to acquire property for streets or 
adding to or enlarging, widening or extending them, and 
the amount of the appraisal does not exceed $100,000, the 
council may thereupon confirm or reject the same. If the 
report be confirmed, then provision is made for the pay- 
ment of the awards by the assessment of special benefits, 
and for the issuance by the council of bonds for any excess 
of the appraisement over special benefits. The section fur- 
ther provides: 

“If the amount of the appraisal as reported by the ap- 
praisers: exceeds $100,000, the council shall thereupon ap- 
prove or reject said report within 120 days after the same 
is filed, and if said report be approved the council will 
thereupon appoint a committee of not less than three of its 
members who shall carefully examine and investigate the 
proposed improvement for the purpose of determining as 
nearly as possible the amount of special benefits which 
would result from the proposed improvement, if carried 
forward. The committee may procure assistance in such 
work when deemed necessary to a proper performance 


VOL. 116] JANUARY TERM, 1928. 867 
Burgess-Nash Bldg. Co. v. City of Omaha. 


thereof. Immediately upon completion of its duties, the 
committee shall file its report with the city council stating 
the total amount in dollars and cents, which in its judgment 
and within its finding may be assessed as special benefits 
against the property which would be especially benefited. 
The city council shall thereupon examine such report, it 
may approve it as reported, or it may increase or reduce 
the amount of such report or otherwise alter or modify it, 
and approve it as so altered, or it may reject such report. 
If rejected, a new or further report may be called for or 
the proceedings may be abandoned. If the amount so de- 
termined and found and finally approved does not equal or 
exceed 90 per cent. of the amount of the appraisal as re- 
ported and tentatively approved by the council, then such 
proceedings shall be abandoned, unless and until authority 
has been obtained from the electors to issue bonds to pay 
the excess of the costs of the improvements, as determined 
by the appraisal, over the amount which may be assessed 
as special benefits against the property specially benefited, 
as determined by the approved report of the committee.” 

Then follows provision for submitting the proposition to 
the electors. The section further provides: 

“Whenever the approved appraisal in such proceedings 
exceeds the sum of $100,000 and the approved amount 
which may be assessed as special benefits reported by the 
committee exceeds 90 per cent. of the amount of the ap- 
praisal, then the council is authorized to issue bonds with- 
out a vote of the electors for the purpose of paying the dif- 
ference between the amount of the approved report of the 
appraisers and the amount which may be taken care of by 
special assessment, and it is authorized and required to 
levy special taxes upon the property specially benefited and 
to the extent of special benefits for the purpose of paying 
the remaining balance of the appraisal of damages. 

“The foregoing provisions, or any part thereof, in so far 
as the same may be applicable or may be made applicable 
to proceedings pending at the time of its enactment or any 
part of such proceedings, may be availed of, used and ap- 
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plied in such proceedings, or any part thereof, and such 
pending proceedings or part thereof to which such pro- 
visions may be applicable shall be consummated under the 
provisions of this act.” (Italics ours.) 

It will be observed that the statute contemplates three 
distinct methods of procedure, the first being applicable to 
cases where the appraisal of damages, occasioned by the 
taking of property for public use, does not exceed $100,000. 
The second method is applicable to a situation where the 
appraisal of damages exceeds $100,000, and where the 
amount which may be raised by special assessments, as de- 
termined by the council’s approved report of its committee, 
does not equal 90 per cent. of the appraisal of damages. 
The third method of procedure applies where the amount 

_of appraisal of damages exceeds $100,000, and where the 
council finds that 90 per cent. or more of such appraisal 
can be raised by special assessments. 

Counsel for plaintiff concede that the first method pro- 
vides an adequate fund and method of paying for the dam- 
ages for property appropriated, but contend that the second: 
and third methods do not so provide, and that they are 
therefore unconstitutional and void, in that they may per- 
mit the taking of private property for a public use without 
making just compensation. 

In the instant case the committee of the council appointed 
to ascertain the amount that could be raised by special as- 
sessments reported that the sum of $182,335.91 could he 
so raised, which is more than 90 per cent. of the appraisal 
of damages. Thereupon, the council approved such report 
and proceeded to complete the condemnation proceedings 
in the manner as provided in the third method. Since the 
second method is not involved in this case, we are not con- 
cerned as to whether that method is valid and constitu- 
tional. The third method is applicable to and the one fol- 
lowed in the instant case. 

Counsel for plaintiff strenuously contend that the statute 
contemplates the council shall take the report of its com- 
mittee as to the amount that may be raised by special as- 


VOL. 116] JANUARY TERM, 1928. 869 
Burgess-Nash Bldg. Co. v. City of Omaha. 


sessments, and when such report is approved by the council 
it is then authorized to issue bonds for the difference be- 
tween the amount so reported and approved and the amount 
of the appraisal of damages; and it may follow that, when 
the council, sitting as a board of equalization, equalizes and 
levies special assessments, the amount so raised may not 
equal the amount of the approved report of the committee; 
and if the amount so actually levied for special benefits is - 
less, then an adequate fund has not been provided to pay 
for the damages for property taken. 

We think a very close analysis of the statute will not 
bear this interpretation. The language of the statute is: 
“Then the council is authorized to issue bonds without a 
vote of the electors for the purpose of paying the differ- 
ence between the amount of the approved report of the ap- 
praisers and the amount which may be taken care of by 
Special assessment.’”’ It does not fix the amount of bonds 
as the difference between the approved report of the com- 
mittee to ascertain the amount of special benefits and the 
appraisal of damages, but authorizes the council to issue 
bonds for the difference between the amount of the damages 
ag approved and the amount which may he taken care of 
by special assessments. ‘This language clearly implies that 
assessments for benefits should be made before bonds are 
issued. Nowhere in the statute does it require the issuance 
of bonds first. The council may first sit as a board of 
equalization, ascertain and determine precisely the amount 
that may be assessed for special benefits, and, after having © 
done so, then it may issue bonds for the difference between 
the amount which may be taken care of by special assess- 
ments and the amount of the approved report of the ap- 
praisers to ascertain damages. If this is the proper inter- 
pretation of the statute, as we believe it to be, then it fol- 
lows that an adequate fund is provided with which to pay 
for the property taken for and damaged by the improve- 
ment. 

If the interpretation of the statute for which plaintiff 
contends would render it unconstitutional and void, or of 
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doubtful validity, and the statute is susceptible of another 
construction which would make it valid and free from 
doubtful validity, then the latter construction is to be pre- 
ferred. When the constitutionality of a statute is ques- 
tioned, it is a rule of the courts and also a rule of construc- 
tion to adopt such construction as will make the statute 
constitutional, if its language will permit. Union Stock 
Yards Co. v. Nebraska State Railway Commission, 103 Neb. 
224; 25 R. C. L. 999, sec. 242; 25 R. C. L. 1000, sec. 243. 

Counsel complain that the amount of damages for prop- . 
erty taken was not ascertained by a committee of three 
disinterested freeholders, as by the present statute pro- 
vided. It may be observed, however, that under the law 
as it existed in 1919 the statute authorized the appointment 
of a committee of five freeholders where the amount in- 
volved was more than $50,000, and, according to another 
portion of section 57, heretofore quoted, the council was at 
liberty to carry on to completion under the new act a con- 
demnation proceeding brought under the new law as it had 
previously existed. It follows that the council was justified 
in taking up the condemnation proceeding at the point to 
which it had been carried under the old law, and thereafter 
completing it under the new law. It was not required to 
abandon the proceeding begun under the old law, but could 
make use thereof and carry the proceeding to completion 
under the new law. Under the facts disclosed, we hold 
that the appraisal by a committee of five freeholders is 
valid. 

Counsel for plaintiff contend that the city council did 
not appoint a committee of three of its own number to 
ascertain and report the amount that might be raised by 
special assessments, as provided by the statute. It appears 
that the council, instead of directly appointing three of its 
own members, adopted a resolution by which it authorized 
the mayor to name three members of the council to act as 
such committee, and that, pursuant thereto, the mayor 
designated three members of the council to act as such 
committee. The mayor did not make the appointment upon 
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his own initiative, but the council itself took the initiative 
to secure the appointment of a committee of its number. 
Instead of naming the committee itself, it requested the 
mayor to name three of its members. The committee ac- 
cepted the appointment, performed its duty and reported, 
and the council adopted and approved its report. In adopt- 
ing and approving its report, the council, in effect, adopted 
and approved the appointment of the committee. While 
we are aware that it is a general rule that, in condemna- 
tion proceedings to take private property for public uses, 
every jurisdictional requirement must be strictly followed, 
yet we think the manner of appointment of this committee 
by the council was not a jurisdictional matter. The re- 
port of the committee was tentative only. It did not fix 
a tax upon the plaintiff’s or any other person’s property. 
It only formed the basis for the action of the council, and 
the council was authorized either to modify or alter the re- 
port and to approve or reject it as modified or altered. We 
are of the opinion, however, that the appointment was, in 
effect, made by the council, and that the proceeding is not 
invalidated by the manner in which it appointed its com- 
mittee. : 
Counsel for plaintiff contend that the tax is void because 
the condemnation proceeding was not carried to comple- 
tion under the law as it existed in 1919. As heretofore 
pointed out, it was not necessary for it so to do. It was 
- authorized to complete the proceeding under the new law. 
Plaintiff argues that the special tax in question is void 
because it was levied without notice to property owners and 
without an opportunity of a hearing, and that it, therefore, 
amounts to the taking of plaintiff’s property, in violation 
of the “due process” clause of the Fourteenth Amendment 
to the federal Constitution. The argument is based upon 
the assumption that when the city council approved the 
tentative report made by its committee, wherein it fixed 
the amount of benefits which, in its judgment, could be 
raised by special assessments, such approval finally de- 
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termined the amount of tax that may be levied, in the ag- 
gregate, against the property. 


This question might be dismissed without consideration 
because it is not raised by any averments in the petition; 
nor is it among the errors assigned for a reversal of the 
judgment. However, it is quite clear from an examina~ 
tion of the statute, heretofore quoted, that the report of 
such committee does not fix the amount of tax, either in 
the aggregate or which may be levied and assessed against 
a particular parcel of property. The amount of the tax 
is not fixed upon any property; nor is the aggregate de- 
termined until the council sits as a board of equalization, 
at which time the amount of tax levied against any parcel 
of real estate is determined and the aggregate then finally 
fixed. Each property owner is given notice of the sitting 
of the board of equalization and is accorded an opportu- 
nity to appear before the board and protest, and, if he feels 
aggrieved at the action of the board, he is given an oppor- 
tunity to appeal to the district court. It is not essential 
that the property owners should be given notice and an 
opportunity to be heard before the committee of the council 
which reports tentatively upon the amount of special bene- 
fits. It is sufficient, in order to comply with the “due pro- 
cess” clause of the Fourteenth Amendment to the federal 
Constitution, that at some stage in the proceedings the 
property owner is given an opportunity to be heard as to 
the amount of tax that may be levied against his property. 
The taxes levied in this instance are not vulnerable to the 
objection presented. 


After a careful examination of the record and all ques- 
tions that have been presented, we are convinced that the 
judgment of the district court in sustaining the demurrer 


is right, and it is therefore 
: AFFIRMED. 
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In re Guardianship of Strelow. 


IN RE GUARDIANSHIP OF CHARLES STRELOW, INCOMPETENT. 
FRANK C. SCHULTZ ET AL., APPELLANTS, V. LOUISE 
FEEKIN ET AL., APPELLEES. 


FILep May 11, 1928. No. 25696. 


1. Insane Persons: GUARDIANSHIP: APPEAL. Section 1471, Comp. 
St. 1922, providing, “in all matters of probate jurisdiction, ap- 
peals shall be allowed from any final order, judgment, or de- 
cree of the county to the district court by any person against 
whom any such order, judgment or decree may be made or who 
may be affected thereby,” is applicable to actions involving the 
appointment of guardians and the administration of their wards’ 
estates, as well as to the administration of estates of de- 
ceased persons, 

ALLOWANCE OF Guatus’ APPEAL, Under 

such section, an appeal will lie from an order allowing claims 

against the estate of an incompetent under guardianship, not- 
withstanding no answer or objection was filed against such 
claims and the appeal is had by one whose name does not ap- 
pear as a party to the action, if by such allowance the party 
appealing is affected. ' 

: APPEAL: MOTION TO Dismiss. A motion to 
dismiss an appeal had under such section, as in this case, should 
be overruled, unless it is clearly shown by the record that 
one or more of the conditions of the appeal bond have been 
breached, or that the appeal has not been perfected within 
statutory requirements. 


APPEAL from the district court for Lancaster county: 
FREDERICK EK. SHEPHERD, JUDGE. Reversed. 


W. B. Comstock and M. L. Poteet, for appellants. 
Meier & Meier and Robert R. Hastings, contra. 


Heard before Goss, C. J., ROSE, DEAN, THOMPSON and 
EBERLY, JJ., and REDICK, District Judge. 


THOMPSON, J. 

Frank C. Schultz, appellant herein, sacle to reverse a 
judgment of the district court for Lancaster county dis- 
missing an appeal from a judgment rendered by the county 
eourt of such county. 
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The record reflects the following: An application in 
usual form was lodged with the county court of Lancaster 
county, praying that a guardian of the person of Charles 
Strelow be appointed, by reason of his incompetency caused 
by advanced age; and at the same time in the same court 
another application was filed asking the appointment of a 
guardian of his property, for the same reason. After due 
consideration thereof the court entered findings and judg- 
ment in favor of each applicant, and as a part of the judg- 
ment appointed Robert R. Hastings of Crete, Nebraska, 
guardian of the person of such Strelow, and the First Trust 
Company of Lincoln, a corporation, guardian of his prop- 
erty. Such guardians, after qualifying, entered upon their 
duties and were administering their respective trusts when 
Strelow died testate, a resident of such county. In his will 
he named appellant Schultz as executor and residuary leg- 
atee. The will was duly filed for probate in the county 
court of Lancaster county, and the First Trust Company 
was appointed special administrator of Strelow’s estate, 
gave bond, and entered upon the discharge of its duties as 
such. In furtherance and in aid of the due administration 
of this estate, Hastings and the First Trust Company, who 
are appellees herein, each filed with such county court a 
petition and final report of their respective doings in the 
premises, and prayed that the same be by the court so re- 
ceived and approved. The First Trust Company alleged, 
among other things, that there had come into its possession 
moneys belonging to such Strelow in the sum of $22,352.50, 
also certain lands and a $1,000 Liberty bond; that such 
trust company had paid out for sundry expenses the sum 
of $432.18; that it should be compensated for its services 
as guardian of such Strelow’s property; that it had become 
necessary during the administration of the trust for it to 
have legal advice and assistance, and that by reason there- 
of it employed Meier & Meier and the aforesaid Robert R. 
Hastings as attorneys, and that such attorneys should be 
awarded reasonable compensation for their services ren- 
dered ; that there were claims for taxes filed by the county 
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‘ treasurer of Lancaster county for the years 1922, 1923, and 

1924, which should be properly disposed of by the court; 
and the trust company prayed that such accounting be al- 
lowed, that just compensation be made to it as guardian 
of Strelow’s property, as well as to the guardian of ‘his 
person, and to such attorneys so employed, that the guard- 
ians be discharged, and for other relief. Hastings prayed 
that his accounting be allowed, that he be awarded reason- 
able compensation for his services as guardian of Strelow’s 
person, and for his discharge. The usual notice of such 
applications was duly and legally published. On hearing 
had, judgment was entered approving and allowing the re- 
ports of such guardians, directing payment of $400 to the 
trust company for its services, $800 to Hastings for his 
services as guardian of Strelow’s person, $3,500 to Meier 
& Meier and Hastings for attorneys’ fees, $147.31 to the 
county treasurer for taxes, $20.80 to pay the balance of 
court costs, and that the remaining sum of $17,052.21, to- 
gether with the real estate and the Liberty bond, be turned 
over to the First Trust Company as the special adminis- 
trator of the Strelow estate. 

Frank C. Schultz, desiring to appeal from such judgment, 
procured and lodged with the county judge a bond in legal 
form, and, as a reason for his intervention, stated in such 
bond, as a preliminary thereto and as a part thereof, as 
follows: 

“Whereas, there was entered in the county court of Lan- 
caster county on or about the 4th day of May, 1926, an 
order in the matter of the guardianship of Charles Strelow 
allowing and approving the account of Robert R. Hastings 
and the First Trust Company as guardian of the person and 
estate of Charles Strelow, and making certain allowances 
to Robert R. Hastings, the First Trust Company, a corpora- 
tion, and Meier & Meier, and to other persons; and, where- 
as, the undersigned Frank C. Schultz was by the last will 
and testament of Charles Strelow, now deceased, named as 
executor and residuary legatee and devisee of the estate of 
the said Charles Strelow, now deceased; and, whereas, the 
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First Trust Company was appointed by said county court 
and became special administrator of said estate of Charles 
Strelow; and, whereas, the said Robert R. Hastings and 
Meier & Meier have at all times been acting as attorneys 
for said special administrator; and, whereas, the interests 
of the said First Trust Company, Robert R. Hastings and 
Meier & Meier and others to whom allowances were made 
in said order above mentioned are antagonistic to the in- 
terest of said estate in this proceeding; * * * and, where- 
as, said Frank C. Schultz is aggrieved by said order and 
desires and intends to appeal therefrom.” 

This bond was by the judge of such county court filed 
and by him in all things duly approved. Appellant there- 
upon procured the county judge to transmit to the clerk of 
the district court within legal time a certified transcript 
of the record and proceedings relative to the matters ap- 
pealed from. On the receipt thereof by the clerk such ap- 
peal was duly docketed in the district court. 

Under the record as thus disclosed, certain nieces and a 
nephew of Charles Strelow, together with Hastings as 
guardian of his person, the trust company as guardian of 
his property, and the trust company as special adminis- 
trator of his estate, and as administrator with will annexed 
of the estate of Theodore Strelow, deceased, interposed a- 
joint motion in the district court, which, in substance, pre- 
sents the following reasons why the appeal should be dis- 
missed, to wit: That the judgment is final as to appellant, 
he not having moved to set the same aside in the county 
court; that heis not a party to the suit, is without interest 
therein, and is without authority to prosecute an appeal. 
This motion came on for hearing, without evidence, was 
sustained by the court and judgment entered dismissing the 
appeal. A motion for a new trial was interposed, alleging, 
‘in substance, among other things, that the ruling of the 
court in sustaining the motion and dismissing the appeal 
was contrary to law; further that such ruling was a denial 
to appellant of rights vouchsafed to him by chapter 15, art. 
XV, Comp. St. 1922. This motion was overruled, and 
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appeal is had to this court, presenting as error the sustain- 
ing of the motion to dismiss the appeal. 

Section 1471, Comp. St. 1922 (which is a part of the 
above article) reads as follows: “In all matters of probate 
jurisdiction, appeals shall be allowed from any final order, 
judgment, or decree of the county to the district court by 
any person against whom any such order, judgment or de- 
cree may be made or who may be affected thereby.” As to 
whether or not the matters under consideration are con- 
trolled by such article depends somewhat upon the proper 
construction of the words “in all matters of probate juris- 
diction.” Do these words, as used in such section, apply 
to a guardianship proceeding as evidenced by this instant 
case? 

In 1 Bouvier’s Law Dictionary (Rawle’s 3d Rev.) p. 712, 
we find the following: “Court of Probate. In American 
Law. A court which has jurisdiction of the probate of 
wills and the regulation of the management and settlement 
of decedents’ estates, as well as a more or less extensive 
control of the estates of minors and other persons who are. 
under the especial protection of the law.” 

In 6 Words & Phrases Judicially Defined, p. 5628, the 
word “probate” is thus defined: ‘‘Probate originally meant 
merely relating to proof, and afterward relating to the 
proof of wills. Yet in the American law it is now a general 
name or term used to include all matters of which probate 
courts have jurisdiction, which are usually the estates of 
deceased persons and of persons under guardianship.” 

That the words “probate jurisdiction” as used in section 
1471 heretofore quoted were by the legislature intended to 
and do include the appointment of guardians and the ad- 
ministration of their wards’ estates, as well as the admin- 
istration of estates of. deceased persons, is evidenced by 
section 1473 of such article XV, wherein it is provided: 

“Every party so appealing shall give bond. * * * The 
bond shall be filed within thirty days from the rendition of 
such decision. But an executor, administrator, guardian 
or guardian ad litem shall not be required to enter into bond 
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in order to enable him to an appeal. If it shall appear to 
the court that such an appeal was taken vexatiously or for 
delay, the court shall adjudge that the appellant shall pay 
the cost thereof, including an attorney’s fee to the adverse 
party, the court to fix the amount thereof, and such bond 
shall be liable therefor in cases where it is required.” 

We conclude that section 1471 includes, and is applicable 
to, not only the administration of estates of deceased per- 
sons, but the appointment of guardians of minors and in- 
competents and the administration of their respective 
estates as well. Hence, as we are convinced that the mat- 
ters to which we are giving our present consideration are 
of “probate jurisdiction,” we are constrained to hold that 
the giving and approval of the bond in the county court, 
and the filing of the transcript in the district court, as evi- 
denced by this record, invested the district court with juris- 
diction. This being true, on the action being docketed in 
the district court, then it became the duty of that court to 
overrule the motion to dismiss the appeal, and direct the 
formation of issues so that the questions both of law and 
fact could be by it in the usual manner determined. Such 
determination could not be had on a motion to dismiss the 
appeal, as the record presented a litigable question for the 
court’s consideration (which could only be solved by evi- 
dence introduced at such hearing), to wit: Did the ap- 
pellant have an interest in the estate affected by the al- 
lowance of the recommendations of the petitioners, or 
either thereof; and, if so, did the judgment rendered in 
the county court prejudicially affect such interest? 

As we said in Gannon v. Phelan, 64 Neb. 220, 224, in 
the course of our opinion therein, in construing what is now 
section 1471 of our Statutes: ‘The appeal brings the en- 
tire case up for review. The rule is now firmly established 
that, when any party or parties affected by a judgment or 
order file a sufficient bond, and afterwards file a transcript 
within the time provided by law, the appellate tribunal is 
possessed of jurisdiction of the case. * * * Whether the 
appeal could be properly taken by Thomas Gannon personal- 
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. ly, or by him as administrator, or whether he could appeal 
in both capacities, were not matters to be determined on 
a motion to dismiss the appeal.” 

Under such section 1471, an appeal will lie from an order 
allowing claims against the estate of an incompetent under 
guardianship, notwithstanding no answer or objection was 
filed against such claims and the appeal is had by one whose 
name does not appear as a party to the action, if by such 
allowance the party appealing is affected. Herman v. Beck, 
68 Neb. 566. 

A pertinent similarity between the case of Gannon v. 
Phelan, supra, and this instant case is that Thomas Gan- 
non, the appellant therein, as Schultz, appellant herein, 
was not named as a party to the action in the county court, 
and neither did he appear at the tria] nor move to set aside 
the judgment, but, simply as one affected by such judgment, 
appealed therefrom. It might further be observed that the 
appellees herein, Louise Feekin, Mary Roop, and Robert 
Strelow, were in the same category as appellant Schultz, 
in that they were not named as parties to the county court 
proceedings. 

Our holding herein should not be construed to mean that 
a motion to dismiss an appeal would not be forceful in a 
case where the record is such as to clearly show that one 
or more of the conditions of the bond have been breached, 
or that the appeal has not been perfected within statutory 
requirements. 

As we view this record, it is determined by us that the 
appellant was prejudicially affected by the judgment ren- 
dered in the county court, that he was entitled to appeal 
therefrom to the district court, and that reversible error 
was committed by such court in sustaining the motion to 
dismiss the appeal from the county court. 

The judgment of the trial court is therefore reversed and 
the cause remanded for further proceedings in harmony 
with this opinion. 

REVERSED. 
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EBERLY, J. 

This is an action in tort by John C. Carl, plaintiff and 
appellant, against William C. Wentz, defendant and ap- 
pellee. Judgment for defendant. Plaintiff appeals. 

Lucy Lord was the mother and duly appointed guardian 
of plaintiff, a minor. About May 15, 1917, as such guard- 
jan, she purchased of the defendant the note and mort- 
gage which furnish the basis of this litigation. She paid 
therefor the sum of $400 of the moneys of her ward. The 
defendant on that date duly executed an assignment in 
writing, transferring the note and mortgage. This as- 
signment, together with the note and mortgage trans- 
ferred, was delivered to the guardian, who failed to record 
the assignment, but at all times retained possession of all 
the instruments. While this assignment was still unre- 
corded, the defendant, on February 9, 1920, unlawfully 
executed a release in writing of the mortgage he had 
theretofore transferred to Lucy Lord, as guardian, and sent 
it to his son, who caused the same to be recorded on Feb- 
ruary 13, 1920. 

Plaintiff attained his majority on November 11, 1921, 
and on December 15, 1921, tnis action was commenced. 
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Trial appealed from was had to the court without inter- 
vention of a jury. At its conclusion the trial court made 
certain special findings of fact and of law, found gener- 
ally for the defendant, and entered judgment dismissing 
plaintiff’s action. The special findings of fact thus made 
and entered were: 

“The court further finds that one Lucy Lord, the mother 
and guardian of the plaintiff, John C. Carl, did, on the 
15th day of May, 1917, purchase the mortgage and note 
in plaintiff’s petition described from the W. C. Wentz 
Company out of the funds in her hands as guardian for 
said John C. Carl, and that said guardian thereupon re- 
ceived an assignment of the mortgage on the indebtedness 
secured by it, executed by William C. Wentz, the payee 
thereof and defendant herein, and that said mortgage 
note and assignment were delivered to her as guardian for 
the plaintiff and remained in her possession until she de- 
livered the same to her son and ward, John C. Carl, the 
plaintiff, when he became of age. The court further finds 
that on the 9th day of February, 1920, the defendant, 
William C. Wentz, negligently and wrongfully signed and 
executed in the state of California a release of said mort- 
gage and delivered the same to Charles W. Wentz in 
Aurora, Hamilton county, Nebraska, and that the latter 
wrongfully and fraudulently recorded the same and there- 
by released of record the mortgage theretofore sold and 
assigned to said Lucy Lord, guardian of the plaintiff, all 
without the knowledge and consent of said guardian of the 
plaintiff. The court further finds that, after the negligent 
and wrongful release of record by defendant William C. 
Wentz of said mortgage, a mortgage was given by Charles 
W. Wentz and wife to the Aurora Building & Loan Asso- 
ciation for $3,000 under date January 27, 1920, upon the 
premises which plaintiff’s mortgage had theretofore be- 
fore said wrongful release been a first lien, and that such 
mortgage, on account of the wrongful release of the mort- 
gage assigned to plaintiff’s guardian, became a legal and 
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valid lien on said real estate. The court finds the three 
statements of mechanics’ liens mentioned in plaintiff’s 
reply to the amended answer, to wit, A. A. Alden for 
$145 and interest, Myrl S. Mather for $99.72, and Chas. 
A. Ronin for $262.70 with interest, had been filed in the 
office of the county clerk of Hamilton county, Nebraska, 
after the release by defendant of plaintiff’s mortgage, and 
that said parties were claiming liens thereunder, but that 
neither at said date or at any time thereafter, within the 
two-year period limited by law or at all, were the said in- 
choate claims so claimed, as aforesaid, ever proved up on 
or perfected or ripened into actual subsisting or valid 
liens upon said real estate, and that thereafter on the 2d 
day of July, 1920, said Lucy Lord, as guardian of the 
plaintiff, recorded her assignment given her by the de- 
fendant William C. Wentz, and that said Lucy Lord did, 
on the 19th day of May, 1921, as guardian of the plaintiff, 
release of record the lien of the said mortgage then held 
by her, and that had she not released said mortgage lien 
the same would have furnished and afforded full and com- 
plete security for the note now held by the plaintiff and 
in her petition described, and the said act of said guardian 
in releasing her said mortgage lien was the proximate 
cause of any damage or injury which the plaintiff may 
have sustained.” 
The record is without dispute to the effect that the 
amount unpaid upon plaintiff’s note is alleged in his pe- 
tition, and that the makers are insolvent and have a com- 
plete defense in law thereto; that in the bankruptcy pro- 
ceeding in which this son was a party in interest, and 
in a bankruptcy court having jurisdiction of the property 
covered by plaintiff’s mortgage, after the execution of the 
so-called release by the guardian, referred to in the 
special findings of facts, the property was sold “free and 
clear of the liens of said mortgage, mechanics’ liens and 
other liens” to an innocent purchaser for the sum of 
$3,700; that from this sum of $3,700 the mortgage of 
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$3,000 and all the mechanics’ liens referred to in the 
special findings of the district court were paid in full by 
‘the trustee in bankruptcy which practically exhausted 
this fund thus created. 

Facts, though not expressly incorporated in special 
findings, if conclusively established by the evidence, may, 
notwithstanding such omission, be considered as found 
and determined by the trial court. State v. Allen, 98 Neb. 
826. 

Section 8810, Comp. St. 1922, is, in effect, a mandatory 
requirement that in the trial of a law action by the court 
without intervention of a jury, the court shall, upon re- 
quest of either party, in the form of a special finding, 
state the conclusions of fact found separately from the 
conclusions of law. 

Section 8811, Comp. St. 1922, by necessary effect estab- 
lishes the rule that, where special findings of fact are in- 
consistent with the general findings of the court, the form- 
er control. This is indeed a general rule. 

“The making of findings of fact and conclusions of law 
is for the protection of both court and parties, the purpose 
of such findings and conclusions being to dispose of the 
issues raised by the pleadings, and to make the case easily 
reviewable by exhibiting the exact grounds upon which the 
judgment rests. When made, findings of fact are analogous 
to, and have the force and effect of, a special verdict, and 
are so considered when passed upon by a reviewing court.” 
88 Cyc. 1953. 

The district court, in effect, finds specially that the re- 
lease by Lucy Lord, as guardian, of the record of the as- 
signment of mortgage, operated to release the real estate 
mortgage itself, then held by her as guardian, and was the 
“proximate cause of the damage or injury which the plain- 
tiff may have sustained.” Considering this finding as a 
conclusion of law, we find the trial court erred. This, in 
effect, is to hold the plaintiff, then a minor, responsible for 
the unauthorized and illegal act of his guardian. 
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It is to be remembered that the tort committed by the 
defendant, in the execution and recording of the unlawful 
release of mortgage, was committed against a minor, an 
incompetent. It affected the guardian only in a represent- 
ative capacity, and no property or other valuable right was 
received by the guardian as a consideration of the execution 
of this release. No property whatever came into the pos- 
session of the plaintiff herein as a result of that unwarrant- 
ed release. It was, in fact, a voluntary act wholly without 
consideration and wholly unauthorized by any court of 
competent jurisdiction. It was, therefore, void. 

Indeed, it may be said in passing that, if the act be 
deemed a valid and binding act, it accomplished no more 
than the restoration of the status quo created by Wentz 
through his fraudulent release, and for the continuance 
of his own creation he may not complain; for its restoration 
under the evidence here he can claim no relief or benefit. 

“Infant wards cannot be estopped by the unauthorized 
or illegal acts of a properly constituted guardian. It has 
also been held that a ward is not estopped to assert any 
rights to property by reason of any negligence on the part 
of his guardian.” 28 C. J. 1161, sec. 277. 

The special findings contained in the record support but 
one conclusion, and that is that the defendant Wentz wil- 
fully defrauded the plaintiff when the latter was still a 
minor. As to Wentz, this infant, during minority, was and 
could be bound neither by estoppel nor by contract. In- 
deed, during the continuance of that incompetency, the 
plaintiff posséssed no capacity to make the one or to create 
the other. Equity is deaf when unmitigated fraud is the 
sole appealing voice. 

Wentz’ tort created a cause of action against himself in 
favor of the infant. The law vested this right of compen- 
sation in this infant. He could be divested of this right 
created by this tort under the facts in this case in no man- 
ner except by his free and voluntary act, and then only 
after he had attained his majority. Wentz, in law, was 
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chargeable with the knowledge of the fact that he wronged 
an infant when he executed and delivered the unlawful 
release of mortgage; that the natural and probable results 
under the circumstances then existing, attending this un- 
lawful act, were: That the release would be recorded; that 
innocent parties would thereafter dea! with the title as re- 
lieved from the charge of the mortgage thus released; that 
rights thus acquired, in view of this recording act, would 
operate to the prejudice of the infant; that the plaintiff 
thus wronged was a minor and as such incapable of exer- 
cising the rights of self-protection with reference to his 
property rights until he had attained his majority; such 
lapse of time between the commission of the wrong and the 
attainment of majority would naturally operate to in- 
crease injury and damage to the minor. 

In view of the special findings of fact made by the trial 
judge, this court finds no difficulty in determining that, 
whatever may be the rights of third persons who dealt with 
the title to the land mortgage on the faith of a public re- 
cord, the record before us now discloses that the mortgage, 
under consideration, was wrongfully released as between 
the plaintiff and defendant Wentz; that by reason of such 
release plaintiff’s note, secured by the mortgage, is value- 
less; and that the rights of plaintiff are wholly unaffected 
by what was done or what was not done by others during 
the continuance of his minority. Plaintiff is therefore en- 
titled, on attaining his majority, to demand of the defend- 
ant herein full and adequate compensation for all loss or 
damage sustained by him through and because of the exe- 
cution, delivery and recording of the release of mortgage. 

As it must be conceded that, under the undisputed evi- 
dence, the note and mortgage are wholly nonenforceable at 
the present time, it follows that the defendant Wentz is 
therefore liable in damages to the plaintiff herein to the ex- 
tent of the amount unpaid thereon with interest in accord- 
ance with their terms. 

It follows that the general findings for the defendant and 
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judgment entered by the district court dismissing plaintiff’s 
action are inconsistent with the special findings of fact set 
out in this opinion, and are wholly unsustained by the evi- 
dence in the record. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings in accord- 
ance with this opinion. 

REVERSED. 
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reasons permission io file a preecipe at a later date may be 
granted, where the appellate court has jurisdiction of the 
appeal of both appellant and cross-appellant. Marvel 
De OT Becicsazsieovsstacescas tsaanie sa dos Hutuateeeises sa csassi casas setetuedasencevids coiebessceeee 802 
Generally, the supreme court will not consider affidavits 
used in support of a motion for a new trial unless they 
are in the bill of exceptions. In re Estate of Lyell............ 827 
To predicate error on the witness’ use of a memorandum 
complainant must show that witness used it to refresh his 
recollection and that it was prejudicial to complainant. 
In re Estate of Dye eec.ccccescccccccccccecececeneeccecteeceeceeenstetenesoeee 827 
Verdict of a jury based on conflicting evidence will not 
be disturbed unless clearly wrong. Holst v. Warner.... 208 
A verdict on conflicting evidence will not be set aside, 
where evidence is sufficient to support the verdict. 
Johnson V. Samuelson... .eoccecccecccccccccceeececensnsceneecctenceeecanen sees 297 
A verdict based on disputed questions of fact will be 
sustained if supported by sufficient competent evidence. 


Baney v. Chicago, B. & Qe Be COcccecccccccceccscsnerecseteccsssneneenneenes 615 
23. An erroneous instruction which is not prejudicial is not 
cause for reversal. Johnson v. Samucelson.........--scccecececeen 297 
Appearance. 
1. A general appearance vests the court with jurisdiction of 
the person. Independent Elevators v. Davis... 397 
2. Conduct held to constitute a general appearance. Inde- 


“pendent Elevators V. Davige..cccsccseccsncecseccsecssancsseccsecsneseeneenens 397 
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Assault and Battery. 
Evidence held insufficient to sustain conviction. Driver v. 
CEE ce hase Bh atc s ae ca ce soda tee pac tanncsasacdisecttwactes Sa dectavibce 666 


Assignments. 
Ordinarily, an assignee of a chose in action possesses only 


the rights of his assignor. Henefin v. Live Stock Nat. 
BOI -.cosscehvsectetssntea sd Gavauec et etdel fecatcccntcaguonasesseaslsthcateustesells Sedeelag 331 


Attachment. 

1. Attachment laws properly fix the situs of debts owing to 
a nonresident at the debtor’s domicile, if within the state, 
or where such debtor may, within the state, be legally 
served with process. Salyers Auto Co. v. DeVore.......... 317 

2. When an action, and proceeding ancillary thereto, may be 
maintained against a nonresident, stated. Salyers Auto 
C05, Vo DOV OF ia cisecvnzediesscidsasseteebadascetslactiveiacbentledesbessselesuiadasnesne 317 


Attorney and Client. 
Competency of attorney as witness, stated. In re Estate 
Of: BOY Cts eeccers i Ratecesl ee decen, Seitenende ccc sot shes Sano leagh eevee cacawavedate 670 


Banks and Banking. 
1, A deposit certificate bearing 5 per cent. interest anterior 
to its date, to maturity, held not protected by the de- 
positors’ guaranty fund. State v. Security State Bank.... 165 
2. Statutory subrogation for the benefit of the depositors’ 
guaranty fund held limited to the benefit of ges fund. 
Rogers v. National Surety C0._.2...2..c-c--ccosceeecececeeceeneeeeneeseeee 170 
8. The depositors’ guaranty fund is a creation of statute, 
and liabilities imposed on such fund are analagous to 
those of a guarantor as distinguished from a surety. 
Rogers v. National Surety Co..........-cecsceseccseeesessereesteeserseeses 170 
4. A claimant against the depositors’ guaranty fund must 
prove a deposit of money or its equivalent under circum- 
stances which do not transgress specific limitations of the 
guaranty law. State v. Security State Bank.....-......00+ 223 
5. Repeal of statute held not to affect pending .claims 
-against the depositors’ guaranty fund. State v. Security 
Sbate Bane: cisco she wecesie ch Soccsentecalcndnc azeittcetnsveciesavethestedacconte 223 
6. Where a check is deposited as cash, a correspondent bank 
to which the indorsee transmits it for collection is not 
the agent of the payee and liable to him for negligence 
in collection. Henefin v. Live Stock Nat. Bank............-..-0 381 
7. A bank receiving a check for collection only incurs no 
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10. 


11. 


12. 


13. 


14, 


16. 


16. 


17. 


18. 


19. 


liability for negligence ‘of collecting bank if it exercises 
ordinary care in selecting the agent, who becomes the 
agent of the payee. Henefin v. Live Stock Nat. Bank........ 331 
In an action for negligence in routing and presentment of 
a check indorsed to a bank for collection, the burden is on 
plaintiff to show that the negligence proved was the 
proximate cause of his loss. Henefin v. Live Stock Nat. 
BO Me ca isseeceisas Stee soa ested cnwsne deb ase ea aad ste chhice end iaccceeeae caches caasedscsaeaces 331 
Where the payee of a check on a distant bank indorses 
and deposits it with a local bank, as cash, the ownership 
of the check passes to the bank. Henefin v. Live Stock 
Nat. Bottles entices oh A stat dac a cined tn utaceeanttseaeadetdlce 331 
Certificate of deposit drawing legal interest received in 
exchange for one drawing illegal interest held within 
the guaranty law. State v. Farmers Bank......-......ccscccenee 445 
A bank deposit made in the ordinary course of business 
is presumed to be general. Harrison State Bank v. First 
NOES BON S28 oe ec ed Rawr iad eaves ees Sa esas 456 
A general depositor becomes a creditor of the bank, and 
the bank may apply the deposit to a matured debt of 
the depositor. Harrison State Bank v. First Nat. Bank 456 


Generally, the issuance and delivery of a check or draft 
does not create an assignment pro tanto of the funds 
against which drawn, nor does it give rise to a cause of 
action in favor of the payee against the bank on which 
drawn unless and until accepted or certified by the 


drawee. Harrison State Bank v. First Nat. Bank............ 456 
Proceeds of bonds left with a bank for safekeeping held 
not a deposit. State v. Clinton State Bank........2.......00- 482 


Proceeds of bonds converted by bank officers held not 
protected by the bank guaranty fund. State v. Clinton 
State: Banks 22 cc fet hee ais ent a eusittatiaasedeteden 510 
Money obtained to replenish bank reserve held not pro- 
tected by the bank guaranty fund. State v. Security 
State Ba mleis cn ois sestivseeccasqelsec seoctesch aia calc atessestcansieaeinccietarties 521 
State v. Security State Bamk............--.ccsecscccecsceesevesennsenenees 580 
The receiver of a failed bank may not set off against a 
valid claim an accommodation note given by a claimant 
without consideration. State v. Security State Bank.... 521 


State v. Security State Barth... seesesssessceessceeseeesceee 526 
State v. Security State Bamnke.o........ee-ecceecceecceeccetecseeseneee 530 
How far national banks are subject to state laws, stated. 

Dovey Vv. Stabe... .c..ccccccorccnsnsnosensaresnovasenssvacssnsnessiacnsgacsnesuenncentenese 583 


Statute prohibiting bank officials from receiving public 
money unless security has been given applies to officers 
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of national as well as those of other banks. Dovey v. 
EOE ee wire rane sets SaStea ct hecechagaat taba le cecttecsascdinesctnsasecveel ealesaneeiteorseie.ce 
Statute prohibiting bank officers from receiving public 
money without giving security held not void as to national 
bank officers as contravening laws of the United States. 
Dovey Vs S babe seis hinsckssipediSsacesiontascouscecesecsndevoedvansacandecenatsscbnesiscee 


Taxes have priority to rights of depositors and creditors 
of an insolvent bank. Farmers State Bank v. Nelson........ 


The receiver of an insolvent bank may sue in equity to 
prevent payment of a deposit to a stockholder until the 
latter’s liability is determined. State v. Banking House 
Of A. Castetletscnccccccine iota eek ee np eee 
Before exhaustion of bank’s assets, a stockholder cannot 
be required to submit for adjudication his double liability. 
State v. Banking House of A. Castetter........eceeeeeeeeeee 
Before exhausting assets of a bank, a stockholder may 
waive the immaturity of his double liability and submit 
the issue to a court of equity. State v. Banking House 
Of A. COB CCU cc ed eee ee es eae ae peeks lace ected 
A third person’s conditional or contingent interest in a 
stockholder’s deposit does not necessarily prevent a re- 
ceiver from setting off the claim for deposits against the 
stockholder’s liability. State v. Banking House of A. 
GCOSteCler bec iesti ccs tests eee csc heae eee vena deed ame cece? 
A charge based on a forgery against a depositor’s account 
does not affect the deposit. State v. Octavia State Bank 
Interest on a certificate of deposit as a claim against the 
guaranty fund should be computed at the contract rate 
until maturity and after judgment at 7 per cent. State 
v. Octavia State Barrh........-e.cecccccececcseccescceeccecescceceeecensoeee en 
A deposit is protected by the guaranty fund, though un- 
known to the depositor the bank received it on condition 
that it redeposit a portion in Bnotnee bank. State v. 
Citizens State Bark ....-cccccccccesececeecceceeiececceeeeseansscecesenaeeseess 
Receiver’s right to land of a bank held prior to that of as- 
signee of lease assigned after appointment of receiver. 
State v. Neligh State Bamk......--.2...--:1csc-sccessecseeteeceencsseenteceeees 


Bigamy. 


An indictment for bigamy need not allege that the former 


spouse had not been continually and wilfully absent and. 


not heard from for five years next before time of alleged 
last marriage, which is matter of defense. Barnts v. 
EGCG: sa ses28k score eccc esis sac Aaa aceepce chicane ede relates cate ea leah Seats 
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Bills and Notes. 
1. The negotiable instruments act should be construed with 
the view of carrying out the purpose of securing uniform- 
ity and certainty in the laws throughout the country. 
Peter Ms FUMZ OR oc etek at inet eteutalbaneasden deers eset adetes cadet 380 
2. Great weight will be given to harmonious decisions of 
other states in construing the negotiable instruments act. 
Peter Us Finger ch 2 ee ae eee lhe caehdel es esok ee hocee 380 
3. Extension of time held not to release maker of note. 
Peter Vi Banc eicccccccccsccesceeccscececeseececeescesecaeeseensecceseee’ RA Lisaaahe 380 
4. Maker of note held primarily liable thereon. Peter v. 
PUN EP. a cosets soe B ai sche, Baba cagecn sh dead nan sadseaebeckvabeadeastoceauaterbastenctee 380 
5. Where the evidence shows want of consideration for 
signing a note payable to a bank, evidence that signer 
signed for bank’s accommodation is admissible. Concord 
State Barke v, JOC ger... ns... cccececcvecececesencecenteeeacentensacnaneseeees 436 
Burglary. 


In a prosecution for burglary, evidence held to sustain con- 
viction. Peegan v, State... ...ceeeeecceeceeeeeeeceeseeeeesecnseaceeneeeenee 728 


Constitutional Law. SEE STATUTES. 


1. A party invoking a statute may not question its consti- 
tutionality. La Borde v. Farmers State Bank............-..-+ 33 
Sommerville v. Board of County Commissioners..........-...- 282 

2. The judicial function is to apply the law in controverted 
cases, and this involves investigation of evidence as a 
basis therefor. Gordon ¥. LOW y..........cs--ceccceeiceeeeeeeeeeeeetees 359 

3. The legislature. may not infringe on the judiciary in the 
matter of investigation of facts having to do with the 
determining of controverted facts. Gordon v. Lowry........ 359 

4, Inquiry as to relevancy of facts in litigation devolves on 
the judiciary and not the legislature. Gordon v. Lowry 359 

5. Statute making federal census conclusive as to population 
of subdivision of state held void. Gordon v. Lowry............ 359 

6. ‘An act of the legislature is presumed to be constitutional. 
State v. Farmers Irrigation District. ........--cssccsseeeeesmesrees 873 


7. Sec. 2887, Comp. St. 1922, relating to drainage by irriga- 


tion districts, held constitutional. State v. Farmers Irri- 
GUEION District... .eeeeeecescecsecceceseseceneeeceneneneneneesnecsssceestecnennenensees 373 


8. A statute giving the property owner notice and an oppor- 


tunity to be heard before assessment for a public improve- 
ment, with opportunity to appeal to the district court, 
held due process of law. Burgess-Nash Bldg. Co. v. City 
OF Optra cccsavesveadccvaviniceuaiSeesncdetlecotspdevedseseeansdesiendenciaesettebenseteat 862 
Courts will adopt such construction of a statute as will 
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make it constitutional, if possible. Burgess-Nash Bldg. 
Cow Vv. City Of OMAN... eeenceececcsccccereeereeceecesesecesscsenenarscsessescssees 


Contracts. 


1. 
2. 


“ixcessively intoxicated” defined. Keedick v. Brogan.... 
To avoid a contract because of excessive intoxication, one 
must rescind within a reasonable time after recovering 
his senses. Keedick v. Brogan ....e....ccccc:csccsesccccessseccteeeceeseses 
In a suit to cancel an instrument for incapacity, the bur- 
den of proof is on the one alleging it. Keedick v. Brogan 
Contract held not an absolute or equitable assignment of 
deposits. State v. Banking House of A. Castetter............ 
Mutuality of contract is not essential where there is a 
separate valid consideration. Elson & Co. v. Beselin & Son 
Dismantling factory of a competing line of merchandise 
held sufficient consideration for contract for an exclusive 
sales agency. Elson & Co. v. Beselin & Son........cccceccceeceee 


Conversion. 


1. 


The purchaser of a note from strangers to it is not a 
purchaser in good faith, if he participated in fraud 
through which they procured it from payee, and such 
participation may be shown by circumstances surrounding 
the purchase. Norton v. Bankers Fire Ins. Co......:2:..00 
In an action for conversion of a note, where the maker 
is not a party, and fraud in its inception is not involved, 
the negotiable instruments law is inapplicable. Norton 
v. Bankers Fire INS. CO.......2.cccsceceecesseeeceeessetseneresrecesentesenseenees 


Corporations. 


1. 


In absence of statutory authority or power given by the 
articles of incorporation paid-up stock cannot be assessed. 
Schueth v. Farmers Union Milling & Grain Co... 
Evidence held to show sale of wheat was between plaintiff 
and defendant corporation through its agent and was 
without collusion, Sindelar v. Hord Grain Co.............20--+ 


Counties and County Officers. 


1. 


A statute requiring four weeks’ notice of an election 
submitting a proposition to the people is mandatory. 
Richardson v. Kildow.....22.......--.1:c10102ceeeneeeeeneeeeeeeceeeeeneseeeeeeeescs 
A county which has not accepted in statutory manner pro- 
visions of an act authorizing it to establish and main- 
tain a county fair may not levy taxes therefor. Rich- 
APd8ON Ve KAldow.a a ec.cese--neceeccneceeececeneceneeeceeeeeseeeeseeeennsseseseenteene 
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Courts. 
1, 


A court sitting in one judicial district may not appoint a 
receiver in a suit pending in another district. Hampton 
Ve OSC oh ed Do See a aed 
To what extent courts may act on property of a non- 
resident, stated. Salyers Auto Co. v. DeVore........0.....0. 


Criminal Law. 


1, 


10. 


11. 


Error cannot be predicated on failure to instruct, without 
a request therefor, unless a statute or positive rule of 
law requires an instruction. Marshall v. State...........---..-. 
Failure to instruct that variance between the name of the 
maker, as alleged in an information for forgery, and the 
one signed to the note is fatal, if not idem sonans, is not 
reversible error, where no request was made for such an 
instruction. Marshall v. State .......22..cecesccceseeeessseececereeneeeeees 
Inspection of books and papers or the right to make 
copies, and exclusion thereof, if inspection is not per- 
mitted, is left to the discretion of the trial court. 
Marshall: 0. State xn. ciccctcsssccectisasteccantns seat tye caeipesnlsbteeetssecctenve 
Ruling on motion for new trial for misconduct of county 
attorney, based on conflicting affidavits, will not be set 
aside unless clearly wrong. Marshall v. State................---- 
Where accused went to trial without formal arraignment, 
held, that he waived such right. Hill v. State................... 
Disputed questions of fact and credibility of witnesses 
are questions for the jury. Hill v. State........---.esscesseeeeee 
A litigant may not take advantage of an error which 
he invited. Davis v. Stte........-eeccececececcceceeeeceeeceeeseeneeceteeeee 
Denial of a continuance because a jury, selected from 
the regular panel, on a previous day had convicted accused 
of another offense, held not prejudicial error, where each 
juror selected for the second trial was qualified. Craw- 
OVE De SSCA. ccscecnccoe, ieee iat sh ste shana dome icepwaseusezceadavareaa ete 
Instructing in general terms instead of specifically de- 
fining acts that would constitute the offense is not ground 
for reversal, where the jury were not misled nor the de- 
fendant prejudiced. Crawford v. State.........2....:.:1-eeee 
Accused, pleading not guilty, is clothed with the presump- 
tion of innocence which stands as evidence in his favor 
until the state proves guilt beyond a reasonable doubt; the 
burden of proof is with the prosecution, and never shifts. 
Bourne: Ve. SUG. acsccsccncscctsceccsescliastcnsandobadentetsesonseonenres te Aessstacedenss 
If the evidence or any material part thereof is doubtful, 
the doubt must be resolved in favor of the innocence of the 
accused, as every intendment or inference under the evi- 
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dence, considered in its entirety, must be construed in his 
favor. Bourne Vv. Stote.......--ccesccccscscrececsseeecceseeeceeescereesscsesesee 
The court, as well as attorneys, should endeavor to sur- 
round the trial with an atmosphere of fairness, undis- 
turbed by prejudice, passion, or ill will. Bourne v. State 
Evidence as to motive for murder held insufficient, and 
refusal of instruction withdrawing such evidence from 
the jury held error. Bourne v. State.........-cc-ccccccccccceccceeeseene 
The court should, with or without request, instruct as to 
the law of the case. Bowrne v. State....cccecccccccscsseceeseeseeeee 
Refusal to instruct that verbal statements or admissions 
should be received with great caution held error. Bourne 
Ds SEWEE: 5 sccentenien wisbatacaseceecsannssnesoaycidegngtaeasediouposcan Auusttadibetatedtaiecs 
In a prosecution for violation of liquor laws, as for a sec- 
ond or third offense, evidence of a previous conviction is 
not competent, where proceedings in error therein are 
undertermined. Nelson v. State..........c-.ccssccscsecscescecsesseeseere 
A change of venue is discretionary. Peterson v. State... 
Where, in a prosecution for rape, several acts of sexual 
intercourse constitute substantially one criminal offense, 
the state will not be required to elect. Peterson v. State 
Where the only error is the imposition of the wrong pen- 
alty, the cause will be remanded for a legal sentence. 
Maye 7 50s UAE Coco evo oh cc lesa cs ate enetlavacbteahaneneshsd devas sudleacteediteese 
Where an excessive sentence was imposed, the cause may 
be remanded for a proper sentence. Coxbdill v. State........ 
“Fleeing from justice’ implies departure from usual 
place of abode or from place of commission of an offense, 
with intent to avoid detection or prosecution. Colling v. 
DO EAEE oie ee he sean ds La stom hen Ns, soto bat acaubh nes Peo tecestbeeasceeets 
One whose whereabouts was at all tinfes known held not a 
“fugitive from justice.” Colling v. State...........ccccccee 
The court may in its discretion permit names of ad- 
ditional witnesses to be indorsed on the information after 
trial has begun. Barnts vV.~ Staten ....cecccccccccecccccecessseseneeenens 
Appointment of one of defendant’s lawyers to assist in 
the prosecution held improper. Fitzsimmons v. State.... 
Every person accused of crime should have a fair and 
impartial trial. Fitzsimmons v. State... cceccccscccceceeeceeeeeee 
Testimony of a physician as to sanity of the accused 
held not subject to objection that accused was compelled 


. to give evidence against himself. Wehenkel v. State........ 


When evidence of other acts are admissible, stated. We- 
Werikeel: Vs SU be isso. 5c caose rasan eines occ casa usealea an yarns ees 
The burden is on party alleging disqualification of juror 
in motion for new trial. McColley v. State.........2.2-...--.+ 
Finding of trial court as to qualifications of a juror will 
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not be set aside except for manifest error o1 abuse of 
discretion. _McColley v. Staten: 2c c5 Sas Mee, 
Except as to crimes involving motive, criminal intent, or 
guilty knowledge, evidence of separate and distinct of- 
fenses by accused is not admissible. Swogger v. State.... 
Good character may be shown by general teen but 
not by specific acts. Swogger v. State... it 

Where immaterial and irrelevant evidence was admitted, 
held error to instruct that defendant’s credibility could be 
determined from all the testimony. Swogger v. State...... 
The state is bound by answers to questions to accused on 
immaterial matters on cross-examination. Swogger v. 
State sx. 2bnk neal tee ee Oe Re 
Testimony received over objection will be presumed to 
have been considered by the jury as material. Swogger 
MIS, ASU OE Ce ais eae sa A han sant ech seacndwackcied ac gocnbetntentivececeltaeti. ditsh ites 
Reviewing courts should not hesitate to correct prejudicial] 
violation of rules of evidence. Swogger v. State......0...0.... 
A conviction on irrelevant and incompetent evidence set 
aside. Kleinschanidt v. Storte......ccccccccscscecccescessesseessseeseesesaees 
In a prosecution for larceny, showing, by cross-examina- 
tion of accused, a prior conviction of selling intoxicating 
liquors, held error. Kleinschmidt v. State......0.22..02:.:0c0 
The court may select portions from the. statute in de- 
scribing the crime charged if he includes all parts relating 
to facts in the ease on trial. Hiller v. State. 
Instruction as to reasonable doubt approved. Hiller v. 
SUQEO? secre ted Be eed ven ee L eleetineaete see ere 
In a prosecution for cutting with intent to wound, failure 
to define assault and assault and battery in the instruc- 
tions, in absence of request, held not error. Melutyre 
ie SS babes. 25 22 Se he dea ee a ie ae Set Bon Bestel 
Two complaints for similar misdemeanors may, in the 
eourt’s discretion, be tried together, where both offenses 
could have been included in different counts of a single 
information, Cowbtll v. State ....0ccccccccccce ccccecccecceceeeceecesneennee 
A defendant may not predicate error on an instruction 
more favorable to him than is required by the law ap- 
plicable to the offense charged. Crawford v. State. ....... 
As a general rule, it is error to require accused to answer, 
on cross-examination, concerning his arrest for and con- 
viction of other misdemeanors. Crawford v. State.. -.... 


trates in all criminal cases where the punishment cannot 
exceed three months’ imprisonment and a fine. of $100. 
GEO D, SCO C2. csc 5ass fess cast wade acs ice da snactsial dgteetesstistineeesel ee 
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45. The purpose of a motion for a new trial is to afford op- 
portunity to correct errors without resort to appeal or 
petition in error. Green v. State oo... cecccccceccececcseceteeeececees 

46. Alleged errors not referred to in the motion for a new 
trial will not be considered on appeal. Green v. State.... 

47. A criminal case tried to a jury cannot be reviewed in the 
supreme court before final judgment entered and a cer- 
tified transcript of the record filed in the supreme court. 
Farrington UV. State... ccccccccccccceccssecceccecessctsersceenecevensecsssseeecsees 


Customs. 


One relying on a special custom must allege and prove it, 
and that the person sought to be bound thereby had 
knowledge thereof and contracted in reference thereto. 
Harrison State Bank v. First Nat. Bardhe........cecccccceecee 


Death. 
Verdict of $6,000 for death of a child held excessive. 
Ramirez v. Chicago, B. & Q. Rie COc.cccceccccccccccccccceesseeeensttseess 

Deeds. 
1. The statutory rule for construing conveyances of land 
applies to deeds. Reuter v. Reuters... ceccccccccceccceceteteesseeee 
2. Where granting and restricting clauses in a deed are not 
inconsistent or illegal, resort to the habendum to ascertain 
the estate granted the first taker is permissible. Reuter 
Wiss PCOCULET cas con csncadiakones cehatisetahcaahatce Hiss dee cdo sree oae este ase teas 
Though the granting clause alone would convey a fee, it 
may be shown by the whole instrument that a life estate 
was conveyed. Reuter v. Reuter 2... .0cccccccccccecece cence gee’ 
4. Deed construed to convey a life estate, with vemainder 
over. Rewter Vv. Reuter ....eeeccccccccecccccccecccceccesesstetecseesaseseseneveatice 
Deed construed to convey to the first taker a life estate 
only. Reuter v. Rete... ccc ccccscee cecsesteseveeceeesiteseeeennee 
6. If a deed or will conveys an absolute title, an inconsistent 
clause limiting the title will be disregarded. MOR v. 
WAN RANE ooo cece BeScias peak betta steeds eae hoes He ceesil este tiseemac ee dtiad 
7. Deed from parents to daughter held to eonvey the fee. 
Moffitt v. Wallies... cceeeeesececeeeee eects eee eceteteneedetesegeantseeeee’ 
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1. Proceedings andes a writ ad guad damnum .are included : 


in the statute. providing for dismissal of actions. —. Blue 
River Power Co. v. Hrortle...c..c.cccccccccccccccsscetsssesssescscseseseveseecess 
' 2. Proceedings ad quod damnum may be dismissed by plain- 


405 
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tiff on the same terms as other actions. Blué River ° 
Power Co. V. Hrontle...cc.cccecccccccccescecsseeeeseeeneseeccsceesenssenaseneenaaeeses y 


Plaintiff may dismiss his action without prejudice before 
final submission if it does not prejudice defendant.‘ Blue 
River Power Co. V. Hromike.i..e.....sccscccsecceceeseseeceeenseetsseesnneesetoees 


On plaintiff’s motion to dismiss, the court’s discretion is - 


not called into action except on a showing of adyantage 
to plaintiff or prejudice to defendant. Blue River Power 
CORO APONTE: 8 ce Soca ci Sasece caste I a science tes 


899: 


405 


That defendant may be subjected to a second suit and... 
that he has had to employ counsel held not to constitute ~~ 
legal prejudice, preventing dismissal on motion: of plain- : 


tiff. Blue River Power Co. v. Hrontht.....-.-ceececveeen 
Legal prejudice which will defeat plaintiff’s dismissal is 


405 


such as deprives defendant of substantive rights or con- ‘ 


cerns his defense. Blue River Power Co. v. Hronik...........- 


405 


Where no substantial right of defendant is affected, it is 


error to condition dismissal by plaintiff on payment of 
defendant’s counsel fees. Blue River Power Co. v. 
Fr nthe ooeeecesseeeereeeeeee ofrcvnsesensnsonstnsessnsesseconssesstacsas fds diveescbonuteds 
On evidence conclusively showing that plaintift suing co- 
partner for accounting accepted and cashed a check 
knowing it was tendered in full settlement, dismissal held 
proper. Greeniv. Amtell Lumber Cov..ccccccecccssccsecscscseseeeees 


Divorce. 
On death of husband within six months after divorce, the 


Drains. 


1. 


wife was restored to marital and property rights in his 
estate. In re Estate of Wealler........cscccescessssseecesseseeteeeeeess 


Where a river is diverted to a new channel by authorized 
drainage, the duty to maintain it in its new course de- 
volves on adjoining owners, unless the plans and specifi- 
cations place it on the district. Idlewild Farm Co, v. 
Elkhorn River Drainage District ........cccccccccccecccceeerseeeteeee 
An adjoining owner who is estopped by partieipation in 
diversion of a stream for drainage held bound to maintain 
it in the new course, though the construction were not 
negligent. Idlewild Farm Co. v. Elkhorn River Drainage 
District tk cess dh ete teeta a el eae cere St 
A corporation whose president directed the work held 
not entitled to recover for negligent construction or 
maintenance of a cutoff changing the course of a stream 
for drainage. Idlewild Farm Co. v. Elkhorn River 
Drainage District ......cceccccsccccssescseccescssesceoersersees Picci gs 
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Eminent Domain. 


1. 


The council of a metropolitan city which has instituted 
condemnation proceedings may complete the proceedings 
under a new law and adopt the proceedings had under 
the old law. Burgess-Nash Bldg. Co. v City of Omaha.... 
Appraisal of damages by a committee of five disinterested 
free-holders held proper. Burgess-Nash Bldg. Co. v. City 
OF OMAN Grosse csi ca eesaveied ital tees ae oti ce date spss case Roca caacetn es 


Equity. 


Public policy may require relaxation of a rule founded on 
public policy, as by giving relief to parties in pari delicto. 
Weaverling v. McLennen.ui.esccccecccccccscscccssesecessssserenscssenecteesensesce 
Where equity assumes to act, it must do complete justice, 
regardless of whether litigants came into court with un- 
clean hands. Weaverling v. McLennan.............:.-ceeceeeesee+ 
A wrong done by one person should not be allowed to 
work injustice to others not connected with or responsible 
therefor. In re Estate of Koller... 


Estoppel. ' 


In a suit to set aside a conveyance to a wife, evidence held 
insufficient to create an estoppel in pais against the wife. 


Big Horn Collieries Co. v. Roland...........cccccsscssscereseseeereseecees 
Evidence. 
1. In an action against both master and servant for the ser- 


vant’s negligent acts, declarations by the servant after 
the accident are admissible against him, though not bind- 
ing on the master. Berggren v. Hannan, O'Dell & Van 
Brunt. seek soe Sie Rie ates vp edeceece las Ul ayecrseueutee ect 
Oral testimony as to the purpose for which a note was 
executed is admissible in an action on it by the payee. 
Spangenberg V. LOsey........sccecccscccccreccsssscsensesescesesesceeseseeteneeees 
The equity rule that the evidence should be clear and con- 
vincing to sustain certain issues of fact held inapplicable 
to an issue of fact in a law action triable to a jury. Blue 
Valley State Bank v. MilQurtra......eccccccccscccscecceeseececesssoeereeseee 
The population of a state governmental subdivision is not 
conclusively determined by the federal census. Gordon 


Evidence held not to justify issuance of mandamus to 
compel irrigation district to drain certain subirrigated 
lands. State v. Farmers Irrigation District... 
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Execution. 
’ Appraisal of land is not a prerequisite to a sale on execu- 


tion or an order of sale on foreclosure of a mortgage. 
Conservative Savings & Loan Ass’n v. Anderson..........00 


Executors and Administrators. 


1. 


An executor may sue in equity on behalf of creditors to 
recover proceeds of insurance on the life of his testate, 
transferred in fraud of creditors. La Borde v. Farmers 
S bate? BON oscccx nck tiseidteens Bicheneles eck eaccos eas ee eeleeee sand 
Letters testamentary, issued by a court which has juris- 
diction, are valid until revoked in a direct attack. In 


Unless a statute so requires, failure of sureties of an 
executor to make affidavit as to their qualifications will 
not render letters testamentary void. In re Estate of 
FLOP OPER se son 28 alice ooh coco coessatinn Satcechgescien cose ceieeseotpsual Stern aenteeeasie 
The county judge, within 40 days after letters testa- 
mentary have issued, should make and enter an order 
limiting time for presenting claims, notwithstanding such 
letters may be revocable on direct attack for irregularities. 
In re Estate of Hof ere ..........cceccseseceseeceeeeeecesenseneneeteceeeees 
A creditor must apply for an order extending time to 
file a claim against an estate within three months after 
the expiration of time previously allowed. In re Estate 
OF THOS Or 6 ton ots aaccsscte ct ook atte te sk sachsen ae tensa eioesdasstacasbeatareescs 
Misconduct or fraud of a beneficiary preventing filing a 
claim against an estate held not ground for extending 
time. In re Estate of Hoferer............ccccssccceccecesernscescerenessees 


Forgery. \ 


1, 


Affixing to a note a signature intended to be regarded as 
that of another person is not prevented from being 
forgery by failure to write the name correctly. Marshall 


“HH, A. Timnernan,” signed to a note, intending it to be 
taken for “H. A. Timmerman,” held to constitute forgery. 
Marshall v. State....csecccccceccssscsesecececeeececacereese spaibseusazesercseeeiee 
Variance in names, to be fatal, must be material to the 
merits of the case or prejudicial to defendant. Marshall 
50  SSEWE G2 2.ie eos soe Reet wea as eke aeae tba a ee cceiae an senses aa peass etal cbse 
An information which charges forgery and the fraudulent 
uttering of an instrument charges but one crime. 
Marshall Vv. Stabe... eeecsccecesescsnsssnseeecrsnasscssceeseesenseeseesancenesaeees 
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Plaintiff’s testimony as to anticipated marriage with de- 
fendant’s daughter held admissible to show reliance on de- 
fendant’s representations in the sale of his business. 


FJORNSON V. SAmMUelSON........ceceeeceeccecnecesceecececseeeecsenneseesansneceeseeece 297 
Elements which constitute fraud, stated. Peterson v. 
SCH aber ge  ascasiss8 ook cock a tekscoadn ed Siew nn Reeves ta teehee test chested 346 


An instruction stating, in substance, that defendant is not 
liable for a misstatement of fact made in good faith, 
held erroneous. Peterson v. Schaberg....----.:cccveececcreeeee: 346 


Fraudulent Conveyances. 


1, 


Wife held not entitled to statutory exemptions from pro- 
ceeds of life insurance policies transferred to her in fraud 
of creditors. La Borde v. Farmers State Bank.................. 33 
A creditor cannot attack a conveyance made before his 
debt arose, for fraud, unless he pleads and proves intent 


’ to: defraud subsequent creditors whose debts were con- 


templated. Big Horn Collieries Co. v. Roland.........--...--- 846 
A conveyance by husband to wife of land whose value, 
regardless of homestead, is less than the wife’s investment 
therein, is not fraudulent as to creditors of the husband. 
Big Horn Collieries Co. v. Roland...........ccscscessceeeeserseeeseees 846 


Garnishment. 


1. 


2. 


Judgment against garnishee held based on a contingent 
indebtedness, and erroneous. Salyers Auto Co. v. DeVore 317 
A garnishee’s liability must be determined as of date of 
service of the order of attachment. Salyers Auto Co. 


In absence of fraud and collusion, no garnishable debt 
arises from a contract for personal services and ex- 
penses to be paid in advance. Salyers Auto Co. v. 
DOV OF 6 .cccctstionsieetiean cess doeestadieiointccassctibeal Pen ae eas 317 


Guaranty. 
Generally, a guarantor is not in privity with sureties, even 


on the same obligation, and cannot, when he has paid 
a debt, claim contribution from a surety. Rogers v. 
National Surety Co.......cccceccceccceeeceececeectececneeesceneteenamnsceseeanenees 170 


Guardian and Ward. 


1. 


A purchaser in good faith may presume that a guardian 
acts for the ward’s benefit, and he need not inquire into 
the state of the trust and is not responsible for the 
guardian’s faithful application of trust money.. Federal 
Land Bark 0. Tuma a.i.csesceeeecesescscceesesscsseseeersecseeensestenseneenenesers 99 
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2. 


Actual knowledge of a guardian who is an officer of a 
bank will be imputed to the bank, so that the bank 
cannot, aS an innocent purchaser, enforce a mortgage 
against the estate of the guardian’s ward, where no one 
but an innocent purchaser or owner of a lien could enforce 
it. Federal Land Bank v. TUMma.........cccccccccccecceeseeessseeessceeeeseee 
Equity will, while protecting innocent purchasers, re- 
store wards as nearly as possible to the position they 
would have occupied if their guardians “had done their 
duty. Federal Land Bank v. TuUma...n.e..ecseccceeceeeeeecseoeeeee 
Guardian taking deed to hold in trust for wards held 
not liable for conversion. In re Guardianship of Deutsch 
Guardian’s unauthorized release of mortgage held not to 
prevent recovery by ward. Carl v. Wemnt]............-.:.21000 


Highways. 


1. 


Negligence will not be predicated on location and di- 
mensions of a culvert built by a railroad according to 
highway plans. Tomjack v. Chicago & N. W. R. Co......... 
An action for death from negligence of a county road 
contractor held not barred by 30-day limitation. Pratt 
v. Western Bridge & Construction Co.........csccecceseceeeeeese 
It is not a defense to an action for negligence of a high- 
way contractor that the person injured was driving an un- 
licensed automobile. Pratt v. Western Bridge & Con- 
struction: (COs: 206 -ccaeitee a ese ane 
In action for automobilist’s death, negligence and con- 
tributory negligence held to be questions for the jury. 
Pratt v. Western Bridge & Construction C0..........-:.-c:0e--e00 
A county is not an insurer of users of highways being 
repaired, but must use reasonable and ordinary care to 
maintain highways reasonably safe for travelers exer- 
cising reasonable and ordinary care. Boomer v. Lancas- 
EOP COUNRGY Scia rode Rac ei ached sea Salsa ei Saveasenetcn Sessa daeeleRedaele as 


Homestead. 


That premises were parents’ homestead does not make a 


contract to give them to a son for care during parents’ 
lifetime void. Denesta v. Denesid...........escsccecesescesecsesseees 


Homicide. . 
1. In a prosecution for shooting with intent to wound, an 


instruction that defendant is presumed to have intended 
the consequences of his act held erroneous, where the 
theory of the defense, supported by evidence, was that 
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10. 


11. 


12, 


13. 


14. 


15. 


INDEX. [116 NEs. 


defendant shot in defense:of his wife and home. Styskal 
Wie SACO esse cicass hatha ssc eh Szacteees vel ecient Mecawpacconvas ectecuuses Ronee. feots 
Sentence of life imprisonment affirmed. Hill v. State... 
Information held sufficient to charge that poison was ad- 
ministered with intent to take life. Davis v. State........ 
Where the statute forbids the use of strychnine in em- 
balming fluid and it is shown that strychnine is not useful 
therein, experts who performed an autopsy may testify 
that the victim died of strychnine poisoning, without prov- 
ing that fluid used in embalming the body did not contain 
strychnine. Davis V. State... cccccccccccesceecssceectsececceeseeeeesseeees 
It is not necessary to instruct as to manslaughter or 
murder in the second degree, where the evidence estab- 
lishes first degree murder or innocence. Davis v. State 
In a prosecution for murder by poisoning, the court need 
not instruct as to attempt to poison, there being no evi- 
dence of the lesser offense. Davis v. State.........2:..:.cccceee 
Evidence that defendant, while intoxicated, was driving 
an automobile on the wrong side of the road and collided 
with another automobile, causing death, may sustain con- 
viction of manslaughter. Crawford v. State...........0..200.--- 
An information alleging unlawful operating of an auto- 
mobile while intoxicated, causing fatal injury, held to 
charge manslaughter. Crawford v. State.........cccsece 
Ordinarily, in a prosecution for first degree murder, 
whera there is no eye-witness and the evidence is largely 
circumstantial, the court should instruct as to the law 
governing murder in the first degree, second degree, and 
manslaughter. Bowrne V. State........cccccccsceccecceceesceseesseeeeeeees 
Failure to instruct as to the law of manslaughter held 
error. Bourne v. State... ccceceecccceeeeeeceeeeeeeeeeeeneceeceeeeeeeececaees 
A purpose to kill and malice are essential elements of 
murder in the second degree, requiring proof beyond a 
reasonable doubt. Runyan v. State.........essecsecceseeeeeeess 
Malice is never implied or presumed as a matter of law, 
where the circumstances of the killing are testified to by 
eye-witnesses. Runyan v. State. .i.....2...ccscecccecceeeeteeeeeeeeeeees 
Where the evidence sustained only manslaughter, sub- 
mitting the issue of murder in the second degree held 
error, though accused was convicted of manslaughter. 
Runyan V. StQt6 ee eesecececcecececceeeceeceesssceceeenseecessssseeeasecsenseseenaeee 
Evidence held insufficient to sustain conviction of man- 
slaughter by operating an automobile at excessive speed. 
Salisbury 0s. (Stabe sosc.c.ccsccsess-sssece sc cede adesacasiceesesoedhssnbsvdenyonntacabeies 
“Unwritten law,” meaning the right to avenge a criminal 
wrong to a female member of one’s family, is not a de- 
fense in a prosecution for homicide. Wehenkel v. State 
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Husband and Wife. 


1. 


The statute enabling married women to sue does not 
authorize a wife to sue her husband for personal injuries. 
Emerson v. Western Seed & Irrigation C0..........:.--:c0ccc0e0- 
A woman’s property acquired after divorce is not liable 
for necessaries of life purchased by husband during mar- 
riage. Dietz Lumber Co. v. Anderson............22-.--csccecceeereeee 
Verdict for $5,000 for alienation of wife’s affections held 
not excessive. Holst v. Warner............c2c-0 apes cayscdveeee 
Antenuptial agreement held inequitable, and that the 
widow is entitled to a widow’s share in husband’s estate. 
In re Estate of Waller ..........ceieccscccecceeeeeeneececetet tee eeceseseneneenes 
Good faith is required in an antenuptial agreement. In 
re Estate of Walle re ....ecccccccccccccccceccceccneessnseeeeececesecenecsceeeseeetees 
Deposits by a husband on certificates payable to himself 
or wife held a gift to the wife. In re Estate of Johnson 
A deposit by a husband payable to himself or wife held 
presumptively with donative intent. In re Estate of 
TOR NSOW: <5 cncntecesvescerbedsanpoctascbnesacdpeeodlaseceadécahsensengshaccnsernsbeedfadccentelave 
A judgment for separate maintenance for wife is a lien 
on the husband’s land prior to subsequent lien of a judg- 
ment against the husband. Lynch v. Rohan........2-...0..000- 


Indictment and Information. 


1. 


Verification of information held sufficient. Marshall v. 
DS ECOEO secede en eee ees Reece 
An information may be filed in vacation. Marshall v. 
SEGUE? eck A cpinsteeaheceiv see ec eer etal aged dy ce nthace tous onatneceest tad 
Charging as “felonious” an act denounced by statute as 
a misdemeanor will not constitute a charge of felony. 
Majers: 0. Stabe sick cco tecccc este cete ee icivss anne pantie eget 
An information charging merely an unlawful and felon- 
ious sale of liquor, as a second offense, held referable 
to statute making it a misdemeanor. Myers v. State........ 
An information need not negative exceptions of a statute 
not descriptive of the offense. Barnts v. State.........c0 
Defects which might have been attacked by motion to 
quash or plea in abatement are waived when defendant 
pleads not guilty. Green v. State .i..ceecccceccccceeteeseeeeeeeeeees 


Injunction. 


Injunction is not a writ of right, and may be withheld in 


the court’s discretion when likely to inflict greater injury 
than the grievance complained of. Richardson v. Kildow 
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Insane Persons. 


1. 


Statute relating to appeals in probate matters held ap- 
plicable to appeals in guardianship matters. In re 
Guardianship of Strelow........-csecceecceceeeccssesesecsesessceessneneseceees 873 
An appeal lies from an order allowing claims against an 
incompetent ward’s estate by one affected by the order 
whose name does not appear as a party. In re Guardian- 
BRD OFS br elo ws. feadasscceesonccteteetcansnatnteleSescstcntah sts cenedseachcpriceasadeecs 873 
A motion to dismiss an appeal from an order in a 
guardianship matter should be overruled, except on show- 
ing of breach of condition of the appeal bond or failure 
to perfect the appeal. In re Guardianship of Strelow........ 873 


Insurance. 


1, 


4 


Change of beneficiary held effective, though insured died 
before his written notice of change reached the insurer. 
La Borde v. Farmers State Barth. .........csceccccececeseecceeeneteeeee 33 
Wife held to have burden of proving that change of bene- 
ficiary of policies of life insurance from insured’s estate 
to his wife was in good faith. La Borde v. Farmers 
St a06 Barbee ie. cs socs os Screened ih cs oy Meawsupentsnsans ocdeasSuelsesdbenscaces Seed 33 


Intoxicating Liquors. 


1. 


Joint 
1. 


To constitute unlawful transportation of liquor there 
must be a substantial movement from one place or vi- 
cinity to another; mere handing of liquor from a barn 
to one outside the door is not unlawful transportation. 
Nelson 'V. Ste. ci.s-c.csesececssaserinlarepnnsdazsscsennadesdesesensosietersessunssndees 219 
Whether movement of liquor is sufficient to constitute 
transportation must be determined by the facts in the 
particular case. Nelson V. State....cececccccccccseccccccscessceseescenees 219 
An information for bootlegging must allege, in addition 
to sale, some element of bootlegging, such as carrying 
or transporting liquor. Myers v. State ......eecccccsceseecsseone 287 
An information charging sale of intoxicating liquor held 
to charge a misdemeanor, and governed by secs. 3238, 
3288, Comp. St. 1922. Dunlap v. State.......cccecccseseeeecee 313 
An information charging sale of intoxicating liquor in 
one count and possession in another charges misde- 
Meanors. Green V. State... cececccccccceccceceseseseeecceeesentessesssseersoes 635 
Evidence held insufficient to sustain judgment of for- 
feiture of an automobile used for transportation of intoxi- 
cating liquor. State v. Kennedy. .i.....eecescccccecsesscecsecescseeneeseces 854 


Tenancy. 
Joint tenancy may be created in any personal property 
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c 


capable of being held in severalty. In re Estate of John- 
BOB: ccd adesrcsescslersededcaceneicto us naccece tended edeestunyee betensacebceansdsaveasceesnedesds 
Sec. 8046, Comp. St. 1922, relating to payment of deposits 
payable to two or more, fixes property rights, unless the 
contrary appears from the terms of deposit. In re Estate 
of Johnson..........2.....0--20000-- ngubuisvay touctysndetaesddastetate AU asattwhcse telus 


Judgment. 


1. 


2. 


Jury. 


A court in a given action can render only such judgment 
as is applicable to such class of actions. Boring v. Dodd 
Jurisdiction to render judgment in a particular action 
must be determined by the pleadings and relief sought. 
Bowing Ve DOd dn oes Po cca sh anseat nba sd ia tcestcnencne bobatvsebideen tebe 
An interested party who participates in the trial is bound 
by the judgment, though not named as a party, and no 
relief was prayed against him; these being matters which 
may be supplied by amendment. Independent Elevators 
ADs DOU AB so Sica a 5osca ues Gata sactont Has Ue aU anashweancd ence basacesSeadelectadede 
A judgment against a copartnership not named as a party 
but participating in the trial is not void, and can only 
be overturned in a direct proceeding. Independent Ele- 
VOLOTE Vs. D WAS ves. tesecans cctenacastteescaceatsaciassocavecancattecenat cecacstatgoesdenee 
A judgment purporting to adjudicate matters not within 
the issues and not presented to the court is erroneous. 
Green v. Astell Lumber Cou......2..-c.-ssececeesesseseneeseneeneeneenees 
Litigable matters within the jurisdiction of the court 
and adjudicated are not open to relitigation in a subse- 
quent action. State v. Banking House of A. Castetter...... 
Judgment sustaining objections to including lands in 
drainage district without prejudice to subsequent in- 
clusion held not to bar subsequent inquiry. Shepherdson 


One who fails to object to a juror whose voir dire: shows 
ground for cHallenge for cause may not complain after 
verdict. Crawford V. State........-ceccsccccesesereeseeccecnsrsseeseanens 
In a misdemeanor case, punishable by fine only, accused 
may consent to trial by a jury of less than twelve. 
Miller v. State.u......cccccccescceeeeececeenceneceroenscsensensnnnenececeneenreceesees 


Landlord and Tenant. 


1. 


2. 


An ordinance requiring an overhead guard on freight 
elevators imposes the initial duty of equipment on the 


_ owners. Tralle v. Hartman Furniture & Carpet Co......... 


Failure to comply with an ordinance requiring the owners 
to equip a freight elevator with an overhead guard is 
negligence. Tralle v. Hartman Furniture & Carpet Co..... 
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Failure of the owners to equip a freight elevator with an 
overhead guard in compliance with an ordinance held the 
proximate cause of death of employee of their lessee’s 
contractor. Tralle v. Hartman Furniture & Carpet Co..... 
Employee of lessee’s contractor may be entitled to pro- 
tection of an ordinance requiring the owners to equip 
a freight elevator with an overhead guard. Tralle v. 
Hartman Furniture & Carpet Co.....ccccccccccccccccscencescssnseseeenes 
Leasing a building does not necessarily exempt the owners 
from civil liability for failure to equip an elevator with 
an overhead guard required by ordinance. Tralle v. 
Hartman Furniture & Carpet Co..ececccccccccccccsecsescssessessssesseees 
A duty imposed by ordinance to equip a freight elevator 
with an overhead guard may be nondelegable so as not 
to relieve the owners from pecuniary liability for failure 
to perform or to compel lessee to perform. Tralle v. 
Hartman Furniture & Carpet C0v.....cscccccescccseccssseceeeeeeeeeeeares 


Libel and Slander, 


1. Newspapers are liable for what they publish on the same 
basis as private individuals. Fitch v. Daily News Pub- 
Vig hig CO eca ascsecetnaestagedenecestevan aunt iesssedsaaceceeiet bohecdees Bile osentanepero aes 
2. The headline is a part of a newspaper article and must 
fairly reflect a truthful report, to be privileged. Fitch v. 
Daily News Publishing Co.......-.:.:.c0--cseceeceeeeeesceneneneneesencseees 
8. Generally, parties are privileged from actions for ac- 
cusations made in pleadings: Fitch v. Daily News Pub- 
Vighittg C......ecseeceeccoecesesssersesenecencenseneceessaneesceseeesoeessereesseetmeenaesees 
4, A newspaper is privileged to give a fair report of contents 
of an instrument on file and the court’s action thereon. 
Fitch v. Daily News Publishing Co.......-.....:2ccccceeeeeeeeeeees 
5. Privilege of the press as to court proceedings, stated. 
Fitch v. Daily News Publishing Co.......-....:cceccceeceeeeeetecnees 
Lions. > 
1. Where there is no contract out of which a lien can grow, 
nor any duty to give a lien on land, no basis therefor 
exists. Boring v. Dod@.........2.22--cccceccecesseeerceeee te rseteeetaneneeenqeet eee 
2. Where a party claims a lien but does not plead facts 


showing a right thereto, the court cannot create the right 
nor declare a binding lien. Boring v. Dodd................-.- 


Limitation of Actions. 


An action is deemed commenced as to defendant when 
summons is served on him. Ramirez v. Chicago, B. & 
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Mandamus. 


1, 


Mandamus will not issue to compel one to do wrong. 
State v. Board of Commissioner...........cccccccveesseecersecseensene 261 


2. Mandamus is discretionary, and will not issue when to do 
so would compel the doing of a _ substantial wrong. 
State v. Farmers Irrigation District........0..0....ccccceeeesseeeeenes 378 
Manslaughter. 


One may be tried and punished under the “manslaughter 


act,” though some of the homicidal acts may constitute 


* violation of the “motor vehicle act.” Crawford v. State 125 


Master and Servant. 


1, 


Where the evidence is sufficient to create a presumption 
that an automobile causing an injury was being used by 
an employee in his employer’s service with his knowledge 
and direction, the issue is for the jury. Berggren v. 
Hannan, O'Dell & Van Brunt......escccccceseeceeeceeeeseeseeeesenseneeees 18 
A wife cannot sue her husband’s employer for damages 
caused by the husband’s negligence, where the husband 
is liable to the employer. Emerson v. Western Seed & 
Terigation Coscia a ee ees 180 
Notice to a compensation claimant is not a condition - 
precedent to approval of attorney’s fees by the trial 
judge. Arner ¥. Si0um County... eecccccccceccccctceceecteteneceseeeeeees 894 
Approval of attorney’s fees by the judge in compensation 
cases is a nonjudicial act which may be done anywhere 
within his district. Arner v. Sioux County...........200--100- 394 
The purpose of the workmen’s compensation law is to 
shift to industry the burden of loss from accidents. 
Tralle v. Hartman Furniture & Carpet Co... 418 
Owners of a leased building may be liable for death of 
a workman killed through their negligence while in the 
service of lessee’s contractor. Tralle v. Hartman Furni- 
a A OC 12 Sk Of ce 418 
Common-law liability of third persons for negligent in- 
jury to an employee is recognized by the workmen’s 
compensation law. Tralle v. Hartman Furniture & 
Carpet CO cco, cccetne Ses eesti nh tists ated. aioe enlace 418 
The employers’ liability law of Nebraska is not applicable 
where a non-resident employer hires a resident of this 
state to perform services in another state. Watts v. 
DOG cick eases ecate is tet nce iace et ce Bees eases cites wate ene aces ales 656 
An employee performing in another state work incident 
to the employer’s business in Nebraska comes within the 
the Nebraska employers’ liability act. Wetts v. Long........ 656 
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11. 


Mayhem. 
1. 
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One hired in Nebraska to work in Kansas held not within 
the Nebraska employers’ liability act. Watts v. Long........ 
The employers’ liability law of the state in which con- 
tracts for paving were being performed held to govern 
rights of the parties as to compensation. Watts v. Long 


Wilfully, unlawfully and purposely disabling any limb 
or member of any person with intent to maim or dis- 
figure constitutes mayhem. Hiller v. State........-.-.sccseccseeee 
Referring in instructions to “sulphuric acid” as a poison 
held not error. Hiller v. State.........eeecesceeccescsesscseneeseesennenees 


Mortgages. 


1. 


© 9 


Right of junior lien-holder to recover, on foreclosure of 
his mortgage, interest paid on a prior mortgage, stated. 
United States Trust Co. v. Miler ....cccccccccsceccesscnccessescecenecenee 
A subsequent mortgagee may not add to the amount due 
him interest paid on a prior mortgage, in absence of 
authority so to do in his own security; but he is sub- 
rogated to the lien of the prior mortgage as to such pay- 
ments, and to recover them must plead facts showing a 
right to foreclose that mortgage. First State Bank v. 
NASB On ok espe. dh es cscs ioe ok ete ee line he ee 
In absence of a condition therefor in the mortgage, a 
mortgagee may not insure buildings on the mortgaged 
premises and add the cost thereof to the mortgage in- 
debtedness. United States Trust Co. v. Miller... 
A mortgagee in paying off a prior lien out of proceeds 
of the loan may not pay a bonus to the prior lien-holder 


_without express authority from the borrower. United 


States Trust Co. v. Miller. .....seecececesecsesceccenssneeceeseseeecceneee 
A notary public, who is an officer and stockholder of a 
corporation, is not disqualified to take acknowledgment 
of a mortgage to the president of the corporation in his 
individual capacity. Quesner v. NOVOtny......---...cece-seceeceneee 


' A cashier of a bank, not a stockholder, may take ac- 


knowledgment of a mortgage to the bank. First State 
Banke v. Niklassor oo... cceccceeecccensecseceannectenenencecenenectecsenenaneeces 
Filing claim for mortgage debt against the estate of the 
mortgagor: held not to preclude foreclosure of the mort- 
gage. Quesner v. NOvotny..........-scseccsecescrecccsecccenssecseorencerencnees 


656 


582 


582 


25 


713 


25 


25 


84 


713 


84 


Receiver’s attorney’s fees disallowed. Hampton v. O'Shea 230 


Payment by receiver of valid taxes should be reimbursed 
by mortgagees who purchased at foreclosure sale. Hamp- 


Com Vi O SRC oii so ceacssexcecassactacssthinveniniccctatsteivciscantesssnsessusaccevcncesstue 280 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18, 


19. 


20. 


21. 


22, 


Paynients made in behalf of mortgagees who purchased 
at foreclosure sale should be reimbursed by mortgagees. 
Hampton Vv. O SheQna...cenccccneceeneeeeecencseneceesscenseennneeesecesseeecceaaes 230 
A mortgagee whose mortgage is subject to prior mort- 
gages may not obtain cancelation of or priority over 
them because of dealings between the mortgagor and the 
prior mortgagee which do not constitute ground for can- 
celation of the prior mortgages. Edney v. Jensen...............- 242 
Ordinarily, when the owner of a mortgage becomes owner 
of the fee, the former estate is merged in the latter. 
Edney Vi JONSCMN....-..easscsscnnenscoveesennseraneccersensesesecencnaideenerasecneeecsene 242 
A mortgagee becoming owner of the fee may keep his 
mortgage alive if essential to his security against an in- 
tervening title, and it will be presumed, in absence of 
circumstances indicating a contrary purpose, that he 
intended to do that which would be most advantageous. 
Edney 0. TONSCN.........ccocesececenecseccseeessncesenceenncnsecrneccsnesenceranccacenanes 242 
Ordinarily, it is presumed that a mortgagee intended to 
keep his mortgage alive iff essential to his security 
against an intervening title; and this presumption ap- 
plies though he, in ignorance of an intervening title, may 
have discharged the mortgage and canceled the note. 
ENC Oe J ONS OM oescccieibensecaviceense ask sctbestelaac ees eecseiastasadacbatascviinas 242 
Where a mortgagee takes title to mortgaged land, the 
question of merger depends on the mortgagee’s intention, 
and if none is expressed, it will be presumed he intended 
that which was most advantageous to himself. First 
State Bank v. Ntklasson.........-.1--ccceececcseessseseccreeasessensessenseeanee 713 
In a suit to foreclose a mortgage, evidence held to show 
that defendants were estopped to claim forgiveness of 
the debt. Nebraska Wesleyan University v. Thompson.... 291 
Necessary issues to be determined by decree of fore- 
closure, stated. Stuart v. Bltss.......eeeceeeccscsseesecersseseeecosess 305 
Findings of fact in a foreclosure decree are not review- 
able on objections to a deficiency judgment. Stuart v. 
BUSS: cscs esbciceassosdecassesltcaseKicasteditesen sie coarse whadaitenlitee 305 
A decree of foreclosure showing lability for deficiency 
precludes defendant, on an application for a deficiency 
judgment, from presenting any defense available prior to 


announcement of the decree. Stuart v. Bliss... 305 
Refusal to enter deficiency judgment held error. Stuart 
Wp BUBB kc eacee tel ceee ken ett gin a as acca dass 305 
Mortgagor held to have waived alleged fraud of mort- 
gagee, Keedick Vv. Brogane........ccccccce-ccseecescecsesecsesensecsssscesececs 339 


Evidence held to show grantor mentally competent to 
execute mortgage. Keedick v. Brogam..............ccsecsscsscseeees 339 
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A junior mortgagee is not entitled to have the value of 
property held as additional security for a prior mortgage 
debt and released to the debtor credited on the prior 
lien, in absence of notice to the prior mortgagee. First 
State Bank v. Niklasson.............cc1ccccecseccssesscceeceessectecsecsstecseee 


Municipal Corporations. 


1. 


The right of an abutting owner to occupy part of a public 
street for gasoline pumps must yield to public necessity, 
of which necessity the municipal governing body is the 
judge; but such body cannot arbitrarily deny the right to 
one and grant it to another. City of Pierce v. Schramm 
Appointment by mayor, on council’s authorization, of a 
committee from council to ascertain and report special 
benefits from a public improvement, held to comply with 
statute requiring council to appoint. Burgess-Nash Bldg. 
Co. v. City Of Omaha..un....c-.-ceccencceceseeecencensenecntenececeeneeneeeensense 
Statute held to authorize the city council, before issuing 
bonds for opening and widening streets, to sit as a board 
of equalization and levy special benefits. Burgess-Nash 
Bldg. Co. v. City of Omaha ne..cecccccccccccccecsencensessnsesenestensecessuseence 


Negligence. 


1. 


2. 


Negligence must be proved by the party alleging it, and 
the burden of proof does not shift. Knies v. Lang............ 
Ordinarily, the owner is required to use only reasonable 
care to keep a building safe for persons rightfully enter- 
ing or passing. Kntes v. Lang. ...-.-cc-ccceceseteeseceeeeceeneeeeees 
The doctrine res ipsa loquitar held inapplicable to injury 
of person on street by board blown from building. Kvnies 


A passenger failing to warn the driver of an automobile 
of dangerous condition of road cannot recover for in- 
juries due thereto. Tomjack v. Chicago & N. W. R. Co. 
Except with respect to the relation of partnership, prin- 
cipal and agent, master and servant, or the like, the 
doctrine of imputed negligence does not apply. Andersen 
vw. Omaha & C. B. Street Re Cv. ccccccceecccsecccecsseeenscetessensnees 
In an action by the father, as administrator, for himself 
and the mother for death of son, refusal of instruction 
stating that the action was brought by the father for 
his own benefit, and if the negligence of the father and 
defendant were equal, plaintiff could not, recover, held 
proper. Pratt v. Western Bridge & Construction Co..... 
In action for automobilist’s death, submission to jury of 
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263 


862 


862 


387 
387 
387 
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487 


653 
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10. 


11. 


12. 


13. 


14. 


question of comparative negligence held proper. Pratt 
vw. Western Bridge & Construction Co......2.....c1cccceccecnseeceecees 
In an action for death, defendant held chargeable with 
actionable negligence. Baney v. Chicago, B. & Q. R. Co. 
Refraining from wanton or wilful injury is not always 
the full measure of liability for failure to protect a child 
from known and obvious danger on premises to which 
it resorted without permission. Ramirez v. Chicago, B. 


In an action for death of a boy who fell into an un- 
guarded manhole to a sewer, evidence held to sustain 
verdict for plaintiff. Ramirez v. Chicago, B. & Q. R. Co. 
Evidence held to show, as a matter of law, that a child’s 
act was the proximate cause of his being struck by an 
automobile. De Griselles V. GOMS.........1cccccccccceceseesecseeeeeeeeees 
In an action for death from being struck by an automobile, 
evidence held insufficient to sustain finding that the horn 
was not sounded. De Griselles v. GOMS..00.....2:.ccccccccceeseceeee 
An automobile driver until he has notice of the presence 
or likelihood of children near his line of travel is bound 
to exercise only reasonable care; the rule being the same 
as that respecting adults. De Griselles v. Gans................ 
Although plaintiff suing for damages from negligence 
makes a prima facie case, the court may direct a verdict 
for defendant, if the evidence would be insufficient to 
sustain a verdict for plaintiff, and refusal so to do may 
be reversible error. De Griselles v. GONS..........0...ccccsse-ee 


New Trial. 


1. 


Equity will not grant a new trial because a litigant was 
deprived of a bill of exceptions, where there is an ade- 
quate remedy at law. Norfolk Packing Co. v. American 


In a suit in equity to obtain a new trial of a law action, 
it must appear that there was a genuine controversy, a 
determination prejudicially adverse to complainant, that 
he was by fraud or accident deprived of his right to be 
heard, and that he was without fault. Norfolk Packing 
Co. v. American Is. Cov....cesscccecceceececceeeeeeeteneeeeeeeseseesseeeneesenes 
The granting of a new trial on equitable grounds at a 
subsequent term because of destruction of bill of excep- 
tions held not erroneous. Norfolk Packing Co. v. Amer- 
MOM LISS COs cisceies ses cbecce st ed bath Soa a tiaite h chaussneaesnsecbacacwenesessiateiene 
Statutory authority to grant a new trial at a subsequent 
term is concurrent with independent equity jurisdiction. 
Norfolk Packing Co. v. American Ins. C0........:..10cesceeeeee 
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5. An unavoidable casualty is not ground for a new trial at 
a subsequent term, unless it prevents a litigant from 
prosecuting or defending. Norfolk Packing Co. v. Amer- 
400 ANG: ‘CO s.222 seccch asics kote ak Ladies sate theese nts aceieietstebiaees 118 
6. The statute providing for a new trial at a subsequent 
term because of unavoidable casualty applies only to 
trials in courts of original jurisdiction. Norfolk Packing 
Co. V. American INS. CO....cscecccccccnceresecensnccsscccecesescsnssneeceesncesee 118 
7. In passing on motion for new trial, court may consider 
conflicting and improbable evidence and all facts occurring 
during trial. De Matteo v. Lapidus... ..cescecssneeeecsenese 549 


Parent and Child. 

1. Abandonment defined. Colling v. Staten... seeeeeee 308 

2. While, in awarding custody of an infant of tender years, 
the court will consider its welfare, yet the surviving par- 
ent’s right to its custody should not be denied, except for 
substantial reasons. Bailey v. Randall.............-ce-scceseeeee 328 

8. Parents whose negligence is the sole cause of injury to 
their child may not recover damages from innocent third 
persons. Ramirez v. Chicago, B. & Q. RB. Cov...eecceccceee .» 740 


Partition. 

Where all interested parties are before the court in a par- 
tition suit, the decree fixing shares, directing partition, 
and confirming a sale of the land is final, and the parties 
thereto, in absence of fraud on the face of the proceed- 
ings, cannot question the title acquired by a later bona 
fide purchaser thereof. Federal Land Bank v. Tuma........ 99 


Partnership. ; 
Where a petition names individuals as copartners and the 
case proceeds as though the copartnership were a party, 
the irregularity in not making it a party is waived. 
Independent Elevators V. Davts......-.scsecccescseinesseseensnseesee 397 


Payment. 
In absence of agreement or instruction, payments on a 
running account will be applied by law to the earliest 


items. State v. Security State Bank...........cccccscecsceseseees 526 
State v. Security State Bathe ......:---ceccceccsccssecsessesessensenceeeees 530 
Pleading. 


1. One claiming under an exception to a general rule has 
the burden of alleging and proving facts bringing him 
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within the exception. Harrison State Bank v. First Nat. 
Bank .........eee PEE aca d Secs fa ine att sat cae alec acuit cee cao 
2. <A petition unassailed by motion or demurrer prior to 
trial will be liberally construed. Donovan v. Chitwood... 
3. <A petition which showed a right to some relief held good 
as against a demurrer ore tenus. Donovan v. Chitwood 


Principal and Agent. 

1. Accepting orders after continual breach of condition by 
buyer held a waiver thereof. Elson & Co. v. Beselin & 
DON Laissccsescectauc aoa case lsesbecsveca desde ees etic Basra ee na ance 

2. Agent held entitled to sales for a year to determine 
whether he had complied with requirement as to amount 
of sales. Elson & Co. v. Beselin & Sot.....sc..cccccsesescenceeeees 

8. An act of an agent, without actual authority, may be 
with such apparent authority as to bind the principal. 
Sindelar v. Hord Grain Co.......-ccsscecceceeesescceessecsccsscessnesenseaeescens 

4, Apparent authority of agent to bind principal cannot be 
extended or restricted by by-laws or other instructions to 
the agent, in the absence of actual notice thereof. Sinde- 
lar V. Hord Grain Co....s--secencsserceoessscsracsnnsescesseseesarssracsnesssoces 


Process. 
Changing date of an unserved summons does not neces- 
sarily invalidate subsequent service. Ramirez v. Chicago, 


Public Lands. 
Where an application to lease school lands and rental due 
are accepted, a valid contract is created. State v. Board 
Of CONUMISSlONETS.........--ceecerscccenrcnecenseerensecesceescsaeenesnccseeataceesaceass 


Railroads. 
1. Assessments on lot owners for cost of a railroad viaduct 
over a street held void. Bullock v. City of Lincoln............ 
2. Sec. 5524, Comp. St. 1922, requires construction of an over- 
head crossing over a railroad only where public necessity 
or convenience would be subserved. Sarpy County v. 
Omaha & Sz 1. Re CO. ceccsececcenncccenscnscnncennssnnsecsncseaceracerescesaenacee 
3. The state railway commission may not order construc- 
tion of an overhead crossing on a contingency which may 
not happen. ‘Sarpy County v. Omaha & S. I. R. Co......... 
Bape. 
1. In a prosecution for rape, the testimony of prosecutrix 
that she was not previously unchaste need not be corrob- 
OFated., Krug vp State... eescsseceececcececcensececcssccescneecesesserceveee 
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2. The prosecutrix need not be corroborated by other wit- 
nesses as to the particular act constituting rape; but, if 
defendant denies the offense, the prosecutrix must be cor- 
roborated, as to material facts and circumstances, and 
guilt must be established beyond a reasonable doubt. 
EVUG Vs. SEObO occ occ 8 Faces cscs esas Se ssctdavcacenid cats cise iceldezede 

8. Evidence showing opportunity and disposition to commit 
the offense and corroborating circumstances proved by 
other witnesses held sufficient corroboration of testimony 
of prosecutrix. Krug v. Stte.....ecccceccccccscccescesescsescenseeeeee 

4, In a prosecution for rape, the prosecutrix and one to 
whom she made complaint after the act may testify to the 
fact and nature of the complaint, but not as to details; 
and such testimony may be considered in corroboration 
of prosecutrix as to the main fact. Krug v. State............ 

5. Corroboration of prosecutrix may consist of circum- 
stances, and is not limited to the principal fact. Peterson 


6. Evidence held to sustain conviction for assault with in- 
tent to rape. McColley v. State.........:ccccccccccccecceceeesseseenee 
7. In a prosecution for statutory rape, reception of evidence 
of separate and distinct crimes by accused over objection, 
held error. Swogger v. States.....cececcccccccccccceceececeseteneseeeetees 


Receiving Stolen Goods. 


An information for receiving stolen chickens need not 
allege that the chickens have value. Halbert v. State........ 


Sales. 


A seller retaining title under a contract authorizing recap- 
tion on failure to pay an instalment of the price may 
peaceably retake possession on default. Driver v. State 


Schools and School Districts. 


1. Where a school district has exercised franchises and 
privileges for a year, its legal organization is conclusively 
presumed. State v. School District.........0..00.cccscccccecseeseneeeeeeee 

2. Subsequent lessee of school lands held not entitled to can- 
celation of prior lease. State v. Board of Commissioners 


Specific Performance. 


Evidence held to sustain decree for specific performance of 
contract by parents to give farm to son for care during 
lifetime. Denesta v. Demestan ao... ..cecccccccccccesecceseseeeseeeecseseces 
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States. 
A state senator can receive for his services only the com- 
pensation provided by the Constitution. In re Appeal of 
Walkins: sisi ccc Se aaa ten eee ee 


Statute of Frauds. 

An oral agreement by parents to give a farm to a son for 
care during their lifetime which is void because not in 
writing and acknowledged cannot be subsequently orally 
ratified by the parents. Denesia v. Denesia...........:cccc-0 


Statutes. 

1. Any legislation may be included in an amendatory act 
which is germane to the subject of the statute or section 
thereof to be amended. In re Estate of Austin...............- 

2. Ch. 205, Laws 1921, relating to mortgaging trust estates, 
held not broader than its title. In re Estate of Austin 

3. Ch. 104, Laws 1923, giving district courts power to grant 
licenses to executors, administrators and guardians to 
mortgage trust estates, held not broader than its title. 
In re Estate of AUsttn..e.cccccccccccccccecccesensececceneneeeccereceeneeneeee 

4. The constitutional provision that a bill shall contain only 
one subject, which shall be clearly expressed in the title, 
is to prevent surreptitious legislation. State v. Johnson 

5. The title of an act relating to public revenue covering 
the entire subject is comprehensive enough to include leg- 
islation both granting and limiting taxing power gener- 
ally. State Vv. JORNSONL 0.2... cseccenecceseceeceenceneeseseecseeseneeseneceee 

6. The title of an act relating to public revenue and to 
administration thereof held to cover change of limitation 
of bonded indebtedness of school districts from 10 per 
cent. to 2 per cent. of taxable property. State v. Johnson 

7. An independent act covering the entire subject of legis- 
lation may change or repeal conflicting provisions in 
former acts. State v. JOWNSON.....2....-.-seecececeeececeeeeeeeeeetee eee 

8. Ch. 149, Laws 1915, pertaining to sale of land on execu- 
tion, held valid. Conservative Savings & Loan Ass’n v. 
A NDOVBON: .si0ssscitesedecs sddete Wipvescecd actatdecertepsse-dissasoete be daeune ected 

9. Where a legislative act refers to another act for pro- 
cedure, the latter, pro tanto, becomes part of the former. 
PBeichardson Vv. KUbdo wa... .ecceccccccceccecssecnsnsenneeeeeeessesenecsneseeesensee 


Street Railways. 

The distance traveled by a street car after a collision with 
an automobile before being stopped held proper for jury 
to consider in determining whether its speed was exces- 
sive. Andersen v. Omaha & C. B. Street R. Co............-- 
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Subrogation. 


Generally, one paying a mortgage, with the understanding 
that he is to have the benefit of the lien, becomes holder 
of the lien by subrogation. Prudential Ins. Co. v. Qualset 706 


Taxation. 


1. 


7. 


10. 


11. 


12. 


Dry cleaner’s solvents held taxable as motor vehicle fuels, 
the word “may” in the statute being construed as the 
equivalent of “can.” Pantorium v. McLaughlin................ 61 
Lands conveyed by deeds in which grantor retained life 
estates and lands conveyed by absolute deeds delivered 
after grantor’s death, not intended to take effect previous- 
ly in possession or enjoyment, may be subjected to suc- 
cession taxes. In re Estate of Bronzynski........cc-cscceseene 196 
The inheritance tax statute is intended to prevent evasion. 
In re Estate of BronzyMskt..........cececcescceseceeeeeeeeeeenseeceeeeeseees 196 
A deed executed to evade the inheritance tax law does not 
necessarily prevent taxation of the succession. In re 
Eistate of Bronzynski.....cccccsscceescesssececsnsssenceeseccseacecseoeeccacensens 196 
Whether deeds are made in contemplation of death to 
avoid succession taxes is a question of fact. In re Estate 
OF Bronze is let accccckscss ce hekavecdiceiesendestichectecietncsavaasetedeenieteactasaetiedess 196 
A deed made in good faith is free from a succession tax 
unless the transfer is subject to such tax. In re Estate 
Of Bronzynsht..ci35. iéccd ei ees ees ees 196 
In determining whether a deed was made in “contempla- 
tion of death” to avoid inheritance tax, the condition of 
grantor’s health, surrounding circumstances, and how 
long he survived the transfer are material subjects of 
inquiry. In re Estate of Bronzy1sh tu. .eccecceeceeseecseescess 196 
Evidence held to show that the deeds were not made in 
contemplation of death within inheritance tax law. In re 
Estate of Bronzy nse... ....cccccecssccecensecsseeccsceeesseecsanseccensnecseesees 196 
A transfer of land conveying a present life estate and the 
estate in remainder held free from succession tax. In 
re Estate of Bronzy skin ...cccececcccencecceececeecseecceccerceeeneeseeterees 196 
Taxpayers’ appeals from rulings of board of equalization 
must be preceded by ten days’ notice of appeal. Sommer- 
ville v. Board of County Commissioner’s............ceeeseeee 282 
In a proper case, on application of a taxpayer, equity will 
enjoin collection of taxes levied for an unauthorized pur- 
pose. Richardson v. Kildow.......cccccccssseceoesesccssecessseceneeneese 648 
Cattle driven into an adjoining county for feeding held 
taxable in the county in which they are being fed April 1. 
Delatowr V. Smith... ccceeeeceseeecececcececcencnssnsecesnnersarsseeersusseneneese 695 
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13. 


14, 


Collection of taxes on cattle in county in which they were 
being fed April 1 may not be enjoined. Delatour v. Smith 
In assessing for taxation stock in a domestic corporation, 
mortgages held by corporation on which the mortgagors 
agree to pay the taxes should not be deducted. Kelkenny 
Realty Co. ve Douglas Cownty.........ceecesccccceeceeceeeceseseectesteeeenens 


Telegraphs and Telephones. 


1. 


2. 


Trial, 


10. 


Telephone companies are common carriers. Farmers & 
Merchants Telephone Co. v. Orleans Community Club...... 
Telephone companies are subject to reasonable orders of 
the state railway commission. Farmers & Merchants 
Telephone Co. v. Orleans Community Clu0..u......ccccececeeeeen 


See APPEAL AND ERROR. CRIMINAL Law. 


Ordinarily, the order of proof rests in the discretion of 
the court. Berggren v. Hannan, ,O’Dell & Van Brunt.... 
One desiring an instruction to guide the jury in weighing 
certain features of the evidence must request it at the 
conclusion of the evidence, and submit in writing the in- 
struction desired. Berggren v. Hannan, O'Dell & Van 
BUNGE setacunte desc a eoanssteecc satu ac tasiee ta late tdlte tlcda mxabeteeee scsacica aloud scneedia 
Error cannot be predicated on refusal to instruct as to 
the law relative to a defense not raised by plea nor sup- 
ported by evidence. Holst v. Warnes .u......ccccccccecsssssesessseese 
In a proper case, a court has jurisdiction to determine 
relevant questions of disputed fact and to apply the 
law thereto. Gordon V2 LOw7y.......ccecccscceccecceeccccneeseeesseeseeceses 
Where both parties to a law action ask for a directed 
verdict, granting one request has the same effect as a 
verdict; and neither party can predicate error on failure 
to submit the case to the jury. Knies v. Lang...............00 
It is error to submit to the jury an issue not supported 
by evidence. Andersen v. Omaha & C. B. Street R. Co..... 
Where there is evidence of defendant’s negligence but no 
evidence of plaintiff’s contributory negligence, an instruc- 
tion on comparative negligence should not be given. An- 
dersen v. Omaha & C. B. Street Re Cov... icccceeseseesncseeetecesecee 


. Instruction as to comparative negligence held prejudici- 


ally erroneous. Pratt v. Western Bridge & Construction 
COS eZee ee en cs cet ek sok whe te Molt case 
In an action for breach of contract of an exclusive sales 
agency, oral testimony by an expert of income, expenses 
and profits held admissible. Elson & Co. v. Beselin & Son 
Where reasonable minds would not be warranted in draw- 
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ing different conclusions from the evidence, direction of 
verdict is not error. Sindelar v. Hord Grain Co........:.c00 
Instructions must be considered as a whole. In re Estate 
Of. Lyell scicin cease sees eee cece Ee Sensex see ase 


The defense of usury is personal to the debtor. First 
State Bank v. Niklasson.......-.-.-...-c-scccssccecsesececeeceecteescesceneteceees 
A mortgage which requires payment of maximum legal 
interest and taxes on the mortgagee’s interest in the 
mortgaged premises is usurious. Quesner v. Novotny.... 
Dawson County State Bank v. Temple...........2-22:c-1c-eeeeneeoee 
Dyer Ve WeyQrrt...cecccceecceccccceccscesecsercesseeseaccoesseecsaceneeensssseeserees 


Warehousemen. SEE AGRICULTURE. 


1. 


Statute held to contemplate marketing and storing grain 
by agencies whose responsibilities are assured by securi- 
ties. First Nat. Bank v. Lincoln Grain Cou... 
Statute providing for storing and marketing grain should 
be liberally construed. First Nat. Bank v. Lincoln Grain 
COs: asshole ee oe ease eee ieeneatotiee et 
A grain dealer complying with the statute fecomes a 
public warehouseman, in which capacity the public there- 
after deal with him. First Nat. Bank v. Lincoln Grain Co. 
A grain company complying with the statute is author- 
ized to issue warehouse receipts, and is responsible as a 
public warehouseman in warehouse transactions. First 
Nat. Bank v. Lincol Grain C0.......ccecceececceecececcccceeseceseecsssecenne 
A public warehouseman may issue warehouse receipts on 
his own grain in storage in his warehouse to secure his 
own indebtedness. First Nat. Bank v. Lincoln Grain Co. 
In an action for conversion of grain, evidence held to 
sustain finding as to completed delivery of wheat for 
which warehouse receipts were issued. First Nat. Bank 
M, Lincoln Grain Co.....-.-vcccncecsesserecsnensereecsseceseesnensceeeesceroseoenes 
Holder of warehouse receipts held entitled to possession 
of grain therein described, and that warehouseman’s bond 
afforded indemnity for damages occasioned by his default, 
First Nat. Bank v. Lincoln Grain Co.......2.-.1eeeceeeececeeeeenseee 


Waters. 


1. 


2. 


Subirrigated lands and waters referred to in drainage 
statute are the lands and waters which are a part of the 
irrigation system. State v. Farmers Irrigation District.... 
Owners of irrigation canal held not required to erect a 
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Wills. 


highway bridge. State v. Western Irrigation District 
DIbCW 0 Outs. Sesccdn te gteke etd aa Bess eocatat elie cas ten, CO ee 


Appointment of a guardian ad litem for infants interested 
in probate of a will in the county court or on appeal 
therefrom is not required. In re Estate of Bayer............ 
A will containing unrelated bequests will be sustained as 
to valid provisions if no injustice is done, and rejected 
as to invalid provisions. In re Estate of Koller................ 
Will held valid except as to one bequest. In re Estate 
OF Boller ccc cesk sacs hte se Deiesaeea A etaseees Seraace petetlaes 
Where the executor proposes a will for probate, the court 
need not instruct that the will is proposed by such person 
and that it is his duty to present it. In re Estate of Lyell 
Where there is conflicting evidence as to testamentary 
capacity, the court may not withdraw such question from 
the jury. In re Estate of Lyell................-- he hat Stet EO, 
Question of decedent’s testamentary capacity held prop- 
erly submitted to the jury. In re Estate of Lyell............ 
In determining testamentary capacity, the terms of the 
will, if unnatural, inequitable, or unreasonable, may be 
considered. In re Estate of Leyella....e..eececcsseccssssceseceeeseeneenes 


Witnesses. 


1. 


Contradictory statements or declarations to impeach a 
witness, a party to the action, are admissible without call- 
ing his attention to the time, place, and party to whom 
made. Berggren v. Hannan, O'Dell & Van Brunt............ 
Exclusion of testimony of character witnesses not shown 
to be qualified held not error. Hill v. State........-ccceecc-s 
Voluntary communications to a physician not then em- 
ployed as such and not necessary to professional services 
are not privileged. Crawford v. State. ......cccccccccsseees 
A written statement by witness which contradicts or 
impeaches his material testimony is admissible, though 
not delivered to the party for whom it was intended. 
Blue Valley State Bank v. Milburn... cccccceccesceeeseeeeeseeeees 
A witness may be fully cross-examined in rebuttal of 
inferences of fact arising from his direct examination. 
Blue Valley State Bank v. Milburn .cceccccccscecceeecseeeereceseens 
Permitting counsel to ask a witness whether he had been 
convicted of an offense below the grade of felony held 
Crror. Dunlap ve State .cceeceecsccssssssesssssssscccsssnssserescecseceenesceees 
Accused as witness for himself is subject to the rules 
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governing cross-examination of other witnesses. Swogger 
De SCG ose Saco shi ge gcd Jac Dasesatace tes bgeorsesd te sca eia ted tevtuchoa eee d 
Rules relating to discrediting or- impeaching ordinary 
witnesses apply to defendants as witnesses for themselves 
in criminal cases. Swogger Vv. State......c-cccccccceecesescceceees 
An attorney is incompetent to testify concerning com- 
munications by a client, without the client’s consent. In 
TE Estate. Of Bayer icicecncccccvscsccsccevesten-snescessncecuse nscteevsecctecescreeueece 
In a proceeding to probate a will, communications by 
testator to his attorney, though he did not draw or witness 
the will, held inadmissible. In re Estate of Bayer............ 
A witness may be impeached by showing statements out 
of court concerning material matters contrary to his testi- 
mony at the trial, but such impeaching declarations are 
not substantive evidence of the facts declared when made 
by one not a party to the action, but merely aid in de- 
termining the weight to be given the witness’ testimony. 
Sindelar v. Hord Grain CoO.........ccccccscscesesecseseceeseccnsnsteecseceneesesens 
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